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58.02 DEFINITIONS
[For text of subds 1 to 26 see M.S.2006 ]

Subd. 27. Subprime loan. “Subprime loan” means, in the case of an adjustable rate
loan secured by a first lien on a dwelling that can increase in interest rate but not decrease in
interest rate below the fully indexed rate at the time of-origination, a loan for which the annual
percentage rate (APR) is greater than two percentage points above the yield on United States
Treasury securities havmg comparable periods of maturity, as of the 15th day of the preced-
ing month if the rate is set between the first and the 14th day of the month and as of the 15th
day of the current month if the rate is set on or after the 15th day.

For all other loans secured by a first lien on-a dwelling, the term means a loan for which
the APR is greater than three percentage.points above the yield on United States Treasury
securities having comparable periods of maturity, as of the 15th day of the preceding month if
the rate is set between the first and the 14th day of the month and as of the 15th day-of the
current month if the rate is set on or after the 15th day.

For loans secured by a subordinate lien on a dwelling, the term means a loa.n for which
the APR is greater than five percentage points above the yield on United States Treasury se-
curities having comparable periods of maturity, as of the 15th day of the preceding month if
the rate is set between the first and the 14th day-of the month and as of the 15th day of the
current month if the rate is set on or after the 15th day.

For purposes of this section, the annual percentage rate has the meaning glven in Code
of Federal Regulations, title 12, part 226. :

Subd. 28. Negative amortization. “Negatlve amortization” occurs when. the borrow-
er’s compliance with any repayment option offered pursuant to the terms of the residential
mortgage loan is insufficient to satisfy the interest accruing on the loan, resulting in an in-
crease in the loan balance. Negative amortization does not occur when a residential mortgage
loan is orlgmated subsidized,,or-guaranteed by or through a state, tribal, or local govern-
ment, or nonprofit organization, and bears one or more of the following nonstandard pay-
ment terms that substantially benefit the borrower: payments vary with income; payments of
principal and interest are deferred until the maturity date of the loan or the sale of the resi-
dence; principal or interest is forgivable under specified conditions; or. where no interest or
an annual interest rate of two percent or less is charged in connection -with the loan.

Subd. 29. Fully indexed rate. “Fully indexed rate” equals the index rate prevailing at
the time a residential mortgage loan is originated, plus the margin that will apply after the
expiration of an introductory interest rate.

History: 2007 ¢ 18 s 1; 2007 ¢ 74 5 1,2
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58.04 LICENSING REQUIREMENT.

Subdivision 1. Residential mortgage originator licensing requirements. (a) No per-
son shall act as a residential mortgage originator, or make residential mortgage loans without
first obtaining a license from the commissioner according to the licensing procedures pro-
vided in this chapter.

(b) A licensee must be either a partnership, limited liability partnership, association,
limited liability company, corporation, or other form of business organization, and must have
and maintain at all times one of the following: approval as a mortgagee by either the federal
Department of Housing and Urban Development or the Federal National Mortgage Associa-
tion; a minimum net worth, net of intangibles, of at least $250,000; or a surety bond or irrevo-
cable letter of credit in the amount of $50,000. Net worth, net of intangibles, must be calcu-
lated in accordance with generally accepted accounting principles.

(c) The following persons are exempt from the residential mortgage originator licens-
ing requirements:

(1) a person who is not in the business of making residential mortgage loans and who
makes no more than three such loans, with its own funds, during any 12-month period;

(2) a financial institution as defined in section 58.02, subdivision 10;

(3) an agency of the federal government, or of a state or municipal government;

(4) an employee or employer pension plan making loans only to its participants;

(5) a person acting in a fiduciary capacity, such as a trustee or receiver, as a result of a
specific order issued by a court of competent jurisdiction; or

(6) a person exempted by order of the commissioner.

[For text of subds 2 to 4, see M.S.2006]
History: 2007 ¢ 57 art 3s 13

58.05 EXEMPTIONS FROM LICENSE.

Subdivision 1. Exempt person. An exempt person as defined by section 58.04, subdi-
vision 1, paragraph (c), and subdivision 2, paragraph (b), is exempt from the licensing re-
quirements of this chapter, but is subject to all other provisions of this chapter.

Subd. 3. Certificate of exemption. A person must obtain a certificate of exemption
from the commissioner to qualify as an exempt person under section 58.04, subdivision 1,
paragraph (c), a financial institution under clause (2), or by order of the commissioner under
clause (6); or under section 58.04, subdivision 2, paragraph (b), as a financial institution un-
der clause (3), or by order of the commissioner under clause (7).

History: 2007 ¢ 57 art 3 s 14

58.06 APPLICATION REQUIREMENTS FOR RESIDENTIAL MORTGAGE
ORIGINATORS AND SERVICERS.

[For text of subd 1, see M.S5.2006]

Subd. 2. Application contents. (a) The application must contain the name and com-
plete business address or addresses of the license applicant. The license applicant must be a
partnership, limited liability partnership, association, limited liability company, corporation,
or other form of business organization, and the application must contain the names and com-
plete business addresses of each partner, member, director, and principal officer. The ap-
plication must also include a description of the activities of the license applicant, in the detail
and for the periods the commissioner may require.

(b) An applicant must submit one of the following: .

(1) evidence which shows, to the commissioner’s satisfaction, that either the federal
Department of Housing and Urban Development or the Federal National Mortgage Associa-
tion has approved the applicant as a mortgagee;
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(2) a surety bond or irrevocable letter of credit in the amount of not less than $50,000 in a
form approved by the commissioner, issued by an insurance company or bank authorized to
do so in this state. The bond or irrevocable letter of credit must be available for the recovery
of expenses, fines, and fees levied by the commissioner under this chapter and for losses in-
curred by borrowers. The bond or letter of credit must be submitted with the license applica-
tion, and evidence of continued coverage must be submitted with each renewal. Any change
in the bond or letter of credit must be-submitted for approval by. the commissioner w1th1n ten
days of its execution; or o

(3) a copy of the applicant’s most recent audited financial statement, mcludmg ‘balance
‘sheet, statement of income or loss, statements of changes-in shareholder equity, and state-
ment of changes in financial position. Financial statements must be as of a date within 12
months of the date of application. : .

(c) The application must also include all of the followmg

(1) an affirmation under oath that the applicant:

(i) is in compliance with the requirements of section 58. 125

(ii) will maintain a perpetual roster of individuals employed as residential mortgage
originators, including employees and independent contractors, which includes the date that
mandatory initial education was completed. In addition, the roster must bé made availableto
the commissioner on demand, within three business days of the commissioner’s request;

(iii) will advise the commissioner of any material changes to the information submltted
in the most recent application within ten days of the change; :

(iv) will advise the commissioner in writing immediately of any bankruptcy petltlons
filed against or by the applicant or licensee;

(v) will maintain at all times either a net worth, net of intangibles, of at least $250,000 or
a-surety bond or irrevocable letter of credit in the amount of at least-$50,000;

- (vi) complies with federal and state tax laws; and

(vii) complies with sections 345.31 to 345.60, thé Minnesota unclaimed property law;

(2) information as to the mortgage lending, servicing, or brokermg experience of the
apphcant and persons in control of the applicant; .

' (3) information as to criminal convictions, excluding traffic violations, of persons m
control of the license applicant;

(4) whether a court of competent jurisdiction has found that the applicant or persons in
control of the applicant have engaged in conduct evidencing gross negligence, fraud, misrep-
resentation, or deceit in performing an act for which a license is required under this chapter; '

(5) whether the applicant.or persons in control of the applicant have been the subject of:
. an order of suspensmn or revocation, cease and desist order, or injunctive order, or order bar-
ring involvement in an industry or profession issued by this or another state or federal regula—
tory agency or by the Secretary of Housing and Urban Development within the ten—year peri-
od immediately preceding submission of the application; and

- (6) other information required by the commissioner.

"Subd. 3. Waiver. The commissioner may, for good cause shown, waive any require-
ment of this section with respect to an initial license application or to permit a license appli-
cant to submit substituted information in its license application in lieu of the information re-
quired by this section. ' ' '

History: 2007 ¢ 57 ait 3s15,16
58.08. BONDS; LETTERS OF CREDIT.
Subdivision 1. [Repealed, 2007 ¢ 57 art 3 s 64]
[For text of subd 2, see M.S. 2006]

- -Subd. 3. Exemption. Subd1v1510n 2 does not apply to mortgage orlgmators or mortgage
servicers who are approved as seller/servicers by the Federal Natlonal Mortgage Assoc1at10n
or the Federal Home Loan Mortgage Corporation. : :
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[For text of subd 4, see M.5.2006]
History: 2007 ¢ 57 art 3 5 17

58.10 FEES. .
Subdivision 1. Amounts. The following fees must be paid to the commissioner:

(1) for an initial residential mortgage originator license, $2,125, $50 of which is cred-
ited to the consumer education account in the special revenue fund;

(2) for a renewal license, $1,125, $50 of which is credited to the consumer education
account in the special revenue fund;

(3) for an initial residential mortgage servicer’s license, $1,000;
(4) for a renewal license, $500; and
(5) for a certificate of exemption, $100.

[For text of subds 2 and 3, see M.S.2006]
History: 2007 ¢ 57 art 35 18

58.115 EXAMINATIONS.

The commissioner has under this chapter the same powers with respect to examinations
that the commissioner has under section 46.04, including the authority to charge for the di-
rect costs of the examination, including travel and per diem expenses.

History: 2007 ¢ 57 art 3 5 19

58.126 EDUCATION REQUIREMENT.

No individual shall engage in residential mortgage origination or make residential
mortgage loans, whether as an employee or independent contractor, before the completion of
15 hours of educational training which has been approved by the commissioner, and cover-
ing state and federal laws concerning residential mortgage lending.

History: 2007 ¢ 57 art 3 s 20

NOTE: This section, as added by Laws 2007, chapter 57, article 3, scction 20, is effective March 1, 2008. Laws 2007, chapter
57, article 3, section 20, the cffective date.

58.13 STANDARDS OF CONDUCT.

Subdivision 1. Generally. (a) No person acting as a residential mortgage originator or
servicer, including a person required to be licensed under this chapter, and no person exempt
from the licensing requirements of this chapter under section 58.04, except as otherwise pro-
vided in paragraph (b), shall:

(1) fail to maintain a trust account to hold trust funds received in connection with a resi-
dential mortgage loan;

(2) fail to deposit all trust funds into a trust account within three business days of receipt;
commingle trust funds with funds belonging to the licensee or exempt person; or use trust
account funds for any purpose other than that for which they are received;

(3) unreasonably delay the processing of a residential mortgage loan application, or the
closing of a residential mortgage loan. For purposes of this clause, evidence of unreasonable
delay includes but is not limited to thosc factors identified in section 47.206, subdivision 7,
clause (d);

(4) fail to disburse funds according to its contractual or statutory obligations;

(5) fail to perform in conformance with its written agreements with borrowers, inves-
tors, other licensees, or exempt persons; ,

(6) charge a fee for a product or service where the product or service is not actually pro-
vided, or misrepresent the amount charged by or paid to a third party for a product or service;

(7) fail to comply with sections 345.31 to 345.60, the Minnesota unclaimed property
law;
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(8) violate any provision of any other applicable state or federal law regulating residen-
tial mortgage loans including, without limitation, sections 47.20 to 47.208;

(9) make or cause to be made, directly or indirectly, any false, deceptive, or misleading
statement or representation in connection with a residential loan transaction including, with-
out limitation, a false, deceptive, or misleading statement or representation regardmg the
borrower’s ability to qualify for any mortgage-product;

(10) conduct residential mortgage loan business under any name other than that under
which the license or certificate of exemption was issued,; :

(11) compensate, whether directly or indirectly, coerce or intimidate an appraiser for the
purpose of influencing the independent judgment of the appraiser with respect to the value of
real estate that is to be covered by a residential mortgage or is being offered as security ac-
cording to an application for a residential mortgage loan;

(12) issue any document indicating conditional qualification or conditional approval
for a residential mortgage loan, unless the document also clearly indicates that final qualifi-
cation or approval is not guaranteed, arid may be subject to additional review;

(13) make or assist in making any residential mortgage loan with the intent that the loan
will not be repaid and that the residential mortgage originator will obtain title to the property
through foreclosure;

(14) provide or offer to prov1de for a borrower, any brokering or lending services under
an arrangement with a person other than a licensee or exempt person, provided that a person
may rely upon a written representation by the residential mortgage originator that it is in
compliance with the licensing requirements of this chapter;

(15) claim to represent a licensee or exempt person, unless the person is an employee of
the licensee or exempt person or unless the person has entered into a written agency agree-
ment with the licensee or exempt person;

(16) fail to comply with the record keeping and notification requlrements identified in
section 58.14 or fail to abide by the affirmations made on the application for licensure;

(17) represent that the licensee or exempt person is acting as the borrower’s agent after
providing the nonagency disclosure required by section 58.15, unless the disclosure is re-
tracted and the licensee or exempt person complies with all of the requirements of section
58.16;

(18) make, provide, or arrange for a residential mortgage loan that is of a lower invest-
ment grade if the borrower’s credit score or, if the originator does not utilize credit scoring or
if a credit score is unavailable, then comparable underwriting data, indicates that the borrow-
er may qualify for a residential mortgage loan, available from or through the originator, that
is of a higher investment grade, unless the borrower is informed that the borrower may quali-
fy for a higher investment grade loan with a lower interest rate and/or lower discount points,
and consents in writing to receipt of the lower investment grade loan;

For purposes of this section, “investment grade” refers to a system of categorizing resi-
dential mortgage loans in which the loans are: (i) commonly referred to as “prime” or “sub-
prime”; (ii) commonly designated by an alphabetical character with “A” being the highest
investment grade; and (iii) are distinguished by interest rate or discount points or both
charged to the borrower, which vary according to the degree of perceived risk of default
based on factors such as the borrower’s credit, including credit score and credit patterns, in-
come and employment history, debt ratio, loan—to—value ratio, and prior bankruptcy or fore-
closure;

(19) make, publish, disseminate, circulate, pldce before the pubhc or cause to be made,
directly or indirectly, any advertisement or marketing materials of any type, or any statement
or representation relating to the business of residential mortgage loans that is false, decep-
tive, or misleading;

(20) advertise loan types or terms that are not available from or through the licensee or
exempt person on the date advertised, or on the date specified in the advertisement. For pur-
poses of this clause, advertisement includes, but is not limited to, a list of sample mortgage
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terms, including interest rates, discount points, and closing costs provided by licensees or
exempt persons to a print or electronic medium that presents the information to the public;

(21) use or employ phrases, pictures, return addresses, geographic designations, or oth-
er means that create the impression, directly or indirectly, that a licensee or other person is a
governmental agency, or is associated with, sponsored by, or in any manner connected to,
related to, or endorsed by a governmental agency, if that is not the case;

(22) violate section 82.49, relating to table funding;

(23) make, provide, or arrange for a residential mortgage loan all or a portion of the pro-
ceeds of which are used to fully or partially pay off a “special mortgage” unless the borrower
has obtained a written certification from an authorized independent loan counselor that the
borrower has received counseling on the advisability of the loan transaction. For purposes of
this section, “special mortgage” means a residential mortgage loan originated, subsidized, or
guaranteed by or through a state, tribal, or local government, or nonprofit organization, that
bears one or more of the following nonstandard payment terms which substantially benefit
the borrower: (i) payments vary with income; (ii) payments of principal or interest are not
required or can be deferred under specified conditions; (iii) principal or interest is forgivable
under specified conditions; or (iv) where no interest or an annual interest rate of two percent
or less is charged in connection with the loan. For purposes of this section, “authorized inde-
pendent loan counselor” means a nonprofit, third—party individual or organization providing
homebuyer education programs, foreclosure prevention services, mortgage loan counseling,
or credit counseling certified by the United States Department of Housing and Urban Devel-
opment, the Minnesota Home Ownership Center, the Minnesota Mortgage Foreclosure Pre-
vention Association, AARP, or NeighborWorks America;

(24) make, provide, or arrange for a residential mortgage loan without verifying the
borrower’s reasonable ability to pay the scheduled payments of the following, as applicable:
principal; interest; real estate taxes; homeowner’s insurance, assessments, and mortgage in-
surance premiums. For loans in which the interest rate may vary, the reasonable ability to pay
shall be determined based on a fully indexed rate and a repayment schedule which achieves
full amortization over the life of the loan. For all residential mortgage loans, the borrower’s
income and financial resources must be verified by tax returns, payroll receipts, bank
records, or other similarly reliable documents.

Nothing in this section shall be construed to limit a mortgage originator’s or exempt
person’s ability to rely on criteria other than the borrower’s income and financial resources to
establish the borrower’s reasonable ability to repay the residential mortgage loan; however,
such other criteria must be verified through reasonably reliable methods and documentation.
A statement by the borrower to the residential mortgage originator or exempt person of the
borrower’s income and resources is not sufficient to establish the existence of the income or
resources when verifying the reasonable ability to pay.

(25) engage in “churning.” As used in this section, “churning” means knowingly or in-
tentionally making, providing, or arranging for a residential mortgage loan when the new
residential mortgage loan does not provide a reasonable, tangible net benefit to the borrower
considering all of the circumstances including the terms of both the new and refinanced
loans, the cost of the new loan, and the borrower’s circumstances; :

(26) the first time a residential mortgage originator orally informs a borrower of the an-
ticipated or actual periodic payment amount for a first-lien residential mortgage loan which
does not include an amount for payment of property taxes and hazard insurance, the residen-
tial mortgage originator must inform the borrower that an additional amount will be due for
taxes and-insurance and, if known, disclose to the borrower the amount of the anticipated or
actual periodic payments for property taxes and hazard insurance. This same oral disclosure
must be made each time the residential mortgage originator orally informs the borrower of a
different anticipated or actual periodic payment amount change from the amount previously
disclosed. A residential mortgage originator need not make this disclosure concerning a refi-
nancing loan if the residential mortgage originator knows that the borrower’s existing loan
that is anticipated to be refinanced does not have an escrow account; or
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(27) make, provide, or arrange for a residential mortgage loan, other than a reverse
mortgage pursuant to United States Code, title 15, chapter 41, if the borrower’s compliance
with any repayment option offered pursuant to the terms of the loan will result in negative
amortization during any six—month period.

(b) Paragraph (a), clauses (24) through (27), do not apply to a state or federally char-
tered bank, savings bank, or credit union, an institution chartered by Congress under the
Farm Credit Act, or to a person making, providing, or arranging a residential mortgage loan
originated or purchased by a state agency or a tribal or local unit of government. This para-
graph supersedes any inconsistent provision of this chapter. -

" [For text of subd 2, see M.S.2006]
History: 2007 ¢ 18 s 2; 2007 c 74 s 3

58.137 INTEREST, POINTS, FINANCE CHARGES, FEES, AND OTHER
CHARGES.

Subdivision 1. Financed interest, pomts, finance charges, fees, and other charges.
A residential mortgage originator making or modifying a residential mortgage loan to a bor-
rower located in this state must not include in the principal amount of any residential mort-
gage loan all or any portion of any lender fee in an aggregate amount exceeding five percent
of the loan amount. This subdivision shall not apply to residential mortgage loans which are
insured or guaranteed by the secretary of housing and urban development or the administra-
tor of veterans affairs or the administrator of the Farmers Home Administration or any suc-
CESSOr. ’

“Lender fee” means interest, points, finance charges, fees, and other charges payable in
connection with the residential mortgage loan: (1) by the borrower to any residential mort-
gage originator or to any assignee of any residential mortgage originator; or (2) by the lender
to a mortgage broker. Lender fee does not include recording fees, mortgage registration
taxes, passthroughs, or other amounts that are paid by any person to any government entity,
filing office, or other third party that is not a residential mortgage originator or an assxgnee of
a residential mortgage originator. Lender fee also does not include any amount that is set
aside to pay taxes or insurance on any property securing the residential mortgage loan.

“Loan amount” means: (1) for a line of credit, the maximum principal amount of the line
of credit; and (2) for any other residential mortgage loan, the principal amount of the residen-
tial mortgage loan excluding all interest, points, finance charges, fees, and other charges. A
residential mortgage originator shall not charge, receive, or collect any excess financed inter-
est, points, finance charges, fees, or other charges described in this subdivision, or any inter-
est, points, finance charges, fees, or other charges with respect to this excess.

Subd. 2. Prepayment penalties. (a) A residential mortgage originator making a resi-
dential mortgage loan that is a prime loan to a borrower located in this state shall not charge,
receive, or collect any prepayment penalty, fee, premium, or other charge:

(1) for any partial prepayment of the residential mortgage loan; or

(2) for any prepayment of the residential mortgage loan upon the sale of any residential
real property, or the sale of any stock, interest, or lease relating to cooperative ownership of
residential real property, securing the loan; or

(3) for any prepayment of the residential mortgage loan if the prepayment is made more
than 42 months after the date of the note or other agreement for the residential mortgage loan;
or

(4) for any prepayment of the residential mortgage loan if the aggregate amount of all
prepayment penalties, fees, premiums, and other charges exceeds the lesser of (i) an amount
equal to two percent of the unpaid principal balance of the residential mortgage loan at the
time of prepayment, or (ii) an amount equal to 60 days’ interest, at the interest rate in effect on
the residential mortgage loan at the time of prepayment, on the unpaid principal balance of
the residential mortgage loan at the time of prepayment.
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(b) If a residential mortgage originator offers or makes residential mortgage loans to
any borrowers located in this state with prepayment penalties, fees, premiums, or other
charges exceeding the maximum amount under paragraph (a), clause (4), then the residential
mortgage originator shall provide the following disclosure to each prospective borrower lo-
cated in this state that requests a residential mortgage loan from the residential mortgage
originator, whether or not the prospective borrower receives a residential mortgage loan:

THIS IS VERY IMPORTANT

THIS LENDER CHARGES YOU A SUBSTANTIAL PENALTY IF YOU PAY OFF OR
REFINANCE YOUR LOAN BEFORE MATURITY. ASK THE LENDER HOW MUCH
THE PENALTY WILL BE FOR YOUR LOAN.

The residential mortgage originator shall read the disclosure to the prospective borrow-
er when the prospective borrower requests a residential mortgage loan, and again within
three days before the borrower signs the note or other agreement for the residential mortgage
loan. The residential mortgage originator also shall provide the disclosure to the prospective
borrower in writing so that it is received by the prospective borrower within five days after
the residential mortgage originator receives the prospective borrower’s request for a residen-
tial mortgage loan, and again within three days before the prospective borrower signs the
note or other agreement for the residential mortgage loan. The written disclosure must be
stated in at least 16—point capitalized boldface type on a single sheet of paper that contains
only the disclosure, the date on which the disclosure form is sent or provided, the name, ad-
dress, and telephone number of the residential mortgage originator, the name and address of
the prospective borrower, and, at the option of the residential mortgage originator, the pro-
spective borrower’s dated and signed acknowledgment of receipt of the disclosure form. The
provisions of the disclosure form, other than the disclosure in this subdivision, are not re-
quired to be in at least 16—point capitalized boldface type. The prospective borrower shall be
permitted to keep a copy of each written disclosure form. When a prospective borrower asks
a residential mortgage originator for information about a prepayment penalty, the residential
mortgage originator shall give the prospective borrower the requested information, and shall
tell the borrower the highest aggregate amount of the prepayment penalties, fees, premiums,
and other charges that the residential mortgage originator would charge to the prospective
borrower for prepayment of the residential mortgage loan one year after it is funded, based on
a hypothetical unpaid principal balance of $100,000 and also based on the highest interest
rate that the residential mortgage originator would charge to the ‘prospective borrower. A
mortgage originator responding to requests for residential mortgage loans via the Internet
may make the disclosure in 2 manner acceptable to the commissioner.

(c) A residential mortgage originator shall not enter into a subprime loan that contains a
provision requiring or permitting the imposition of a penalty, fee, premium, or other charge
in the event the residential mortgage loan is prepaid in whole or in part. This prohibition does
not apply to any loan with a principal amount that, or, in the case of an open—end credit plan,
in which the borrower’s initial maximum credit limit, exceeds the conforming loan size limit
for a single—family dwelling as established from time to time by Fannie Mae.

[For text of subd 3, see M.S5.2006]

History: 2007 ¢ 18 s 3; 2007 ¢ 74 s 4

58.15 DISCLOSURE REQUIREMENTS FOR CERTAIN RESIDENTIAL MORT-
GAGE ORIGINATORS.

Subdivision 1. Nonagency disclosure. If a residential mortgage originator or exempt
person other than a mortgage broker does not contract or offer to contract to act as an agent of
a borrower, or accept an advance fee, it must, within three business days of accepting an ap-
plication for a residential mortgage loan, provide the borrower with a written disclosure as
provided in subdivision 2.
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Subd. 2. Form and content requirements. ‘The disclosure must be a separate docu-
ment, 8-1/2 inches by 11 inches, must be signed by the borrower and must-contain the fol-
lowing statement in 14—point boldface print: :

Originator IS NOT ACTING AS YOUR AGENT IN'CONNECTION- WITH

OBTAINING A RESIDENTIAL MORTGAGE LOAN. WHILE WE-SEEK TO

ASSIST YOU IN MEETING YOUR FINANCIAL NEEDS, WE CANNOT

GUARANTEE THE LOWEST OR BEST TERMS AVA]LABLE IN THE MAR-
- KET.., -

Subd. 3. Electronic apphcatlon dlsclosure requlrement In case of an electronic resi-:
dential mortgage application, the disclosure requirements of this section may be satisfied by
providing the disclosure statement as a separate screen if the disclosure must be acknowl-
edged by the borrower before an application is accepted.

Subd. 4. Exemption from disclosure requirement. If the Department of Housing and -
Urban Development adopts and implements a.disclosure requirement that the commissioner
determines to be substantially similar to the disclosure required in subdivision 2, compllance
with the HUD disclosure shall be’ considered sufﬁment to satisfy the requ1rements of subdivi-
sion 2.

- - History: 2007c 185 .47 :

58.16 RESIDENTIAL MORTGAGE ORIGINATORS; STANDARDS OF CON-
DUCT FOR AGENCY OR ADVANCE FEE TRANSACTIONS

Subdivision 1. Compliance. Residential mortgage originators who solicit or feceive an
advance fee in exchange for assisting a borrower located in this state in"obtaining-a loan se-
cured by a lien on residential real estate, or who offer to act as an agent of the borrowerlo-
cated.in this state in-obtaining a loan secured by a lien on residential real estate shall be con-
sidered to have created a fiduciary relationship with the borrower and shall comply with the
requirements of subdivisions 2 to 7. This section does not apply to mongage brokers who do
not solicit or receive an advance fee. . - e

[For text of subds 2 to'7, se¢ M. S.2006] '
History: 2007 c 18 s 5

58.161 MORTGAGE BROKER DUTIES OF AGENCY.

Subdivision 1. Generally. A mortgage broker shall be considered to have created an
agency relationship with the borrower in all cases and shall comply with the following du-
ties:

(1) mortgage brokers shall act in the borrower’s best interest and in the utmost good
faith toward borrowers, and shall not compromise a borrower’s right or interest in favor of

-another’s right or interest, including a right or interest of the mortgage broker. A mortgage
broker shall not accept, give, or charge any undisclosed compensation or realize any undis-
closed remuneration, either through direct or indirect means, that inures to the benefit of the
mortgage broker on an expenditure made for the borrower;

(2) mortgage brokers will carry out all lawful instructions given by borrowers;

(3) mortgage brokers will disclose to borrowers all material facts of which the mortgage '
broker has knowledge which might reasonably affect the borrower’s rights, interests, and/or
ability to receive the borrower’s intended benefit from the residential mortgage loan, but not
facts which are reasonably susceptible to the knowledge of the borrower;

(4) mortgage brokers will use reasonable care in performing duties; and

(5) mortgage brokers will account to a borrower for all the borrower’s money and prop-
erty received as agent.
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Subd..2. Scepe. (a) The duty of agency between mortgage broker and borrower applies
when the mortgage broker is acting in the capacity of mortgage broker as described in section
58.02, subdivision 14 or 23.

(b) Nothing in this section prohibits a mortgage broker from contracting for or collect-
ing a fee for services rendered and which had been disclosed to the borrower in advance of the
provision of such services.

(c) Nothing in this section requires a mortgage broker to obtain a loan containing terms
or conditions not available to the mortgage broker in the mortgage broker’s usual course of
business, or to obtain a loan for the borrower from a mortgage lender with whom the mort-
gage broker does not have a business relationship.

History: 2007 c 18 s 6

58.18 PRIVATE RIGHT OF ACTION.

Subdivision 1. Remedies. A borrower injured by a violation of the standards, duties,
prohibitions, or requirements of sections 58.13, 58.136,-58.137, and 58.16 shall have a pri-
vate right of action and the court shall award:

(1) actual, incidental, and consequential damages;

(2) statutory damages equal to the amount of all lender fees included in the amount of
the principal of the residential mortgage loan as defined in section 58.137;

(3) punitive damages if appropriate, and as provided in sections 549.191 and 549.20;
and

(4) court costs and reasonable attorney fees.

Subd. 2. Private Attorney General statute. A borrower injured by a violation of the
standards, duties, prohibitions, or requirements of sections 58.13, 58.136, 58.137, and 58.16
also may bring an action under section 8.31. A private right of action by a borrower under this
chapter is in the public interest.

Subd. 3. Remedies cumulative. The remedies provided in this section are cumulative
and do not restrict any other right or remedy otherwise available to the borrower.

Subd. 4. Exemption. This section does not apply to a residential mortgage loan origi-
nated by a federal or state chartered bank, savings bank, or credit union.

History: 2007 c74s 5
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