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245C.03 BACKGROUND STUDY INDIVIDUALS TO BE STUDIED L
_ Subdivision 1. Llcensed programs (a) The commissioner shall conduct a.back-
ground study on: :

(1) the person or persons applying for a license; .

(2) an individual age 13 and.over 11v1ng in the household where the licensed
program will be prov1ded

(3) current or prospective employees or contractors of the applicant who will have
direct contact with persons served by the facility, agency, or program;

(4) volunteers or student volunteers who will have direct contact w1th persons
served by the program to.provide program services if thé contact is not tnder the
continuous, direct supervision by an individual listed in clause (1) or (3);

(5) an individual age ten to 12 lrvmg in the household where the 11censed services
will be prov1ded when the commissioner has reasonable cause;

(6) an individual who, without providing' direct contact services -at a licensed
program, may have unsupervised access to children or vulnerable adults recervmg
services from-a program, when the commissioner has reasonable cause; and . .~

(7) all managerial officials as defined under section 245A.02, subdivision 5a _

(b) For family child foster care settings, a short-term substitute caregiver providing
direct contact services for.a child for less than 72 hours of contmuous care ‘is not
required to receive a background study under this chapter :

Subd. 2. Personal care provider organizations. The commissioner shall conduct
background studies on any individual required under sections 256B.0651 and 256B.0653
to 256B.0656 to have a background study completed under this chapter.

[For text.of subds 3 to 5, see M.S. 2004]
Hlstory 1Sp2005 ¢ dart1s26 ’ o

245C 04 WHEN BACKGROUND STUDY MUST OCCUR. .
[For text of subds 1 and 2, see M.S. 2004]

Subd. 3. Personal care provider organizations. (a) The commissioner shall conduct
a’ background study of an individual required to be studied under section 245C.03,
subdivision 2, at least upon apphcatlon for m1t1a1 enrollment under sectlons 256B.0651
and 256B.0653 to 256B.0656.. -

(b) Organizations required to initiate background studles under sections 256B.0651
and 256B.0653 to 256B.0656 for individuals described- in section 245C.03, subdivision 2,
must submit a completed background study form to.the . commissioner- before those
individuals begin a position allowrng dlrect contact w1th persons served by the
orgamzatlon

[For tatt_,of subds 4 and_ ._5,_ ,-sjeg :M.S.20'_04]__
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245C.07 STUDY SUBJECT AFFILIATED WITH MULTIPLE FACILITIES.

(a) When a license holder owns multiple facilities that are licensed by the
Department of Human Services, only one background study is required for an
individual who provides direct contact services in one or more of the licensed facilities
if:

(1) the license holder. designates one individual with one address and telephone
number as the person to receive sensitive background study information for the
multiple licensed programs that depend on the same background study; and

(2) the individual designated to receive the sensitive background study information
is capable of determining, upon request of the department, whether a background study
subject is providing direct contact services in one or more of the license holder’s
programs and, if so, at which location or locations.

(b) When a background study is being initiated by a licensed facility or a foster
care provider that is also registered under chapter 144D, a study subject affiliated with
multiple licensed facilities may attach to the backgiound study form a cover letter
indicating the additional facilities’ names, addresses, and background study identifica-
tion numbers.

When the commissioner receives a notice, the commissioner shall notify each
facility identified by the background study subject of the study results.

The background study notice the commissioner sends to the subsequent agencies
shall satisfy those fac111t1es responsxbrlltles for initiating a background study on that
1nd1v1dual

History: 15p2005 ¢ 4 art 1.5 27 _
245C.08 BACKGROUND STUDY; INFORMATION COMMISSIONER REVIEWS.

Subdivision 1. Background studies conducted by commissioner of human services.
(a).For a background study conducted by the commissioner, the commissioner shall
review: .

(1) information related to names of substantiated perpetrators of maltreatment of
vulnerable adults that has been received by the commissioner as required under section
626.557, subdivision 9c, paragraph (i);

(2) the commissioner’s records relating to the maltreatment of minors in licensed
programs, and from county agency findings of maltreatment of minors as indicated
through the social service information system; :

(3) information from juvenile courts as required in subdivision 4 for 1nd1v1duals
listed in section 245C.03, subdivision 1, clauses (2), (5), and (6); and

(4) information from the Bureau of Criminal Apprehension.

(b) Notwithstanding cxpungement by a court, the commissioner may consider
information obtained under paragraph (a), clauses (3) and (4), unless the commissioner
received notice of the petition for expungement and the court order for expungement is
directed specifically to the commissioner.

Subd. 2. Background studies conducted by a county or private agency. (a) For a
background study conducted by a county or private agency for child foster care, adult
foster care, and family child care homes, the commissioner shall review:

(1) information from the county agency’s record of substantiated maltreatment of
adults and the maltreatment of minors;

(’7) information from juvenile courts as required in subdlvrsron 4 for 1nd1v1duals
listed in section 245C.03, subdivision 1, clauses (2), (5), and (6);"

(3) information from the Bureau of Criminal Apprehension; and

(4) arrest and investigative records maintained by the Bureau of Criminal Appre-
hension, county attorneys, county sheriffs, courts, county agencies, local police, the
National Criminal Records Repository, and criminal records from other states.

Copyright © 2005 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 2005 SUPPLEMENT

91 : HUMANSERVICES BACKGROUND .STUDIES ~ 245C.13

(b) If the individual has resided in the county' for-less than five years, the study
shall include. the records specified under paragraph (a) for the prevrous county or
counties of . res1dence for the past five years.

(c) Notwithstanding: expungement by a- court the county or pr1vate agency may
consider information obtained under paragraph (a), .clauses (3) and (4), unless the
commissioner received notice of the. petition for expungement and the court order for
expungement is directed. spec1f1cally to the commissioner. :

N [For text of subds 3 and 4, see M.S. 2004]
Hlstory 1Sp2005 c4artls 28 29

i 245C 10 BACKGROUND STUDY FEES

- [For. text, of subd 1 See M S 2004]

Subd 2 Supplemental nursmg services agencies. The commissioner ‘shall recover
the cost of the backgrourid studies initiated by supplemental nursing setvices agencies
reg1stered under section 144A.71, subdivision 1, through a fee-of no more than $20 per
study’ charged to the agency. The fees collected under this subdivision are appropnated
to the commissioner for the purpose of conductmg background studies.

" " Subd.'3. Personal care provider orgamzatrons The commissioner shall recover the
cost of background studies initiated by a personal care provider organization under
sections 256B.0651 and 256B 0653 to 256B.0656 through a fee of no more than $20 per
study charged to the organization résponsible for submitting the background study
form. The fees collected under this subdivision are appropriated to. the commissjoner
for the purpose of conductmg background studles a

Hlstory ISp2005 cdari5s78

24SC 13 BACKGROUND STUDY FORM PROCESSING o
[For text of subd 1, see M. S 2004]

Subd 2. Dn'ect contact pendmg completlon of background study. The sub]ect of a
background study may, riot perform any activity requiring . a background study under
pa)ragraph (b) until ‘the’ comm1ss1oner has 1ssued one of the not1ces under paragraph
a). :

(a) Not1ces from the commlssmner requ1red prlor to act1v1ty under paragraph (b)
include; . - -

.Ma notice of the study results under sectlon 245C 17 stating that '
(i) the individual is tiot- dlsquahﬁed or '

. (i) more time'is needed to complete the study but the md1v1dual is not requlred to
be removed from' direct comtact oOr access to people receiving services prlor to
completlon of the study as prov1ded ‘'under section 245A.17, paragraph ©);

(2) a notice that a dlsquahfrcatlon has been set aside’ ‘under section 245C. 23; or

(3) a notice that a varlance has been granted related to the individual under
sectron 245C.30. :

(b) Activities proh1b1ted pnor to recelpt of notlce under paragraph (a) 1nclude
- (1) being issued .a license; - © : 2 o - e
(2) livirig in the household where the llcensed program w1ll be prov1ded

3) prov1d1ng direct ‘contact serv1ces to persons served by a program unless the
subject is under contmuous direct'supervision; or -

(4. havmg access- 0 persons. receiving services- if the background study was
completed undersection 144.057, subdivision. 1; or 245C. 03, subdivision: 1, _paragraph
(a), clause (2), (5) or (6), unless. the; sub]ect Is. under contmuous d1rect superv1s1on

History: 2005 c'136 art6s 1
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245C.15 DISQUALIFYING CRIMES OR CONDUCT.

Subdivision 1. Permanent disqualification. (a) An individual is disqualified under
section 245C.14 if: (1) regardless of how much time has passed since the discharge of
the sentence imposed, if any, for the offense; and (2) unless otherwise -specified,
regardless of the level of the offense, the individual has committed any of the following
offenses: sections 609.185 (murder in the first degree); 609:19 (murder in the second
degree); 609.195 (murder in the third degree); 609.20 (manslaughter in the first
degree); 609.205 (manslaughter in the second degree); 609.221 or 609.222 (assault in
the first or second degree); a felony offense under sections 609.2242 and 609.2243
(domestic assault), spousal abuse, child abuse or neglect, or a crime against children;
609.228 (great bodily harm caused by distribution of drugs); 609.245 (aggravated
robbery); 609.25 (kidnapping); 609.2661 (murder of an unborn child in- the: first
degree); 609.2662 (murder of an unborn child in the second degree); 609.2663 (murder
of an unborn child in the third degree); 609.322 (solicitation, inducement, and
promotion of prostitution); a felony offense under 609.324, subdivision 1 (other
prohibited acts); 609.342 (criminal sexual conduct in the first degree); 609.343 (criminal
sexual conduct -in the second degree); 609.344 (criminal sexual conduct in-the third
degree); 609.345 (criminal sexual conduct in the fourth degree); 609.3451 (criminal
sexual conduct in the fifth degreé); 609.3453 (criminal sexual predatory, conduct);
609.352 (solicitation of children to engage in sexual conduct); 609.365 (incest); a felony
offense under 609.377 (malicious punishment of a child); a felony offense under
609.378 (neglect or endangerment of a child); 609.561 (arson in the first degree);
609.66, subdivision 1e (drive-by shooting); 609.749, subdivision 3, 4, or 5 (felony-level
harassment; ‘stalking); 609.855, subdivision 5 (shootmg at or in a public transit vehicle
or facility); 617.246 (use of minors in sexual performance prohlblted) or 617.247
(possession of pictorial representations of minors). An individual also is disqualified
under -section 245C.14 regardless of how much time has passed since the involuntary
termination of the individual’s parental rights under section 260C.301.

(b) An individual’s aiding and abetting, attempt, or oonsplracy to commit any of
the offenses listed in paragraph (a), as each of these offenses is defined in Minnesota
Statutes, permanently disqualifies the individual under section 245C.14.

(¢) An individual’s offense in any other state or country, where the elements of the
offense are. substantlally similar to any of the offenses llsted in paragraph (a),
permanently disqualifies the individual under section 245C.14. = '

(d) When "a disqualification is based on a judicial determination other than a
conviction, the dlsquallflcatlon period begins from the date of the court order. When a
disqualification. is based on an admission, the drsquallflcatlon period begins from the
date of an admission in court. When a disqualification is based on a preponderance of
evidence of a disqualifying act, the. disqualification-date begins from the -date of the
dismissal, the date of discharge of the sentence imposed for. a. conviction for a
disqualifying crime. of similar elements, or the date of the incident, whichever occurs
last. . :

. Subd.-2.. 15-year dlsquahﬁcatlon (a) An 1nd1v1dua1 is dlsquallfled under section
245C.14 if: (1) less than 15 years have passed since the discharge of the sentence
imposed, if any, for the offense; and (2) the.individual has committed a felony-level
violation of any of the following offenses: sections 256.98 (wrongfully obtaining
assistance); 268.182 (false representation;. concealment of facts); 393.07, subdivision 10,
paragraph (c) (federal Food Stamp Program fraud); 609.165 (felon ineligible to possess
firearm); 609.21 (criminal vehicular homicide and injury); 609.215 (suicide); 609.223 or
609.2231 (assault in the third or fourth degree); repeat offenses under 609.224 (assault
in the fifth degree);-609.2325 (criminal abuse of a vulnerable adult) 609.2335 (financial
exploitation of a vulnerable :adult); 609.235 (use of drugs to injure or facilitate crime);
609.24 ‘(simple robbery); 609.255 (false imprisonment); 609.2664 (manslaughter of an
unborn .child-in the first degree); 609.2665 (manslaughter of an unborn child in the
second - degree); 609.267 (assault-of an.unborn child in the first degree); 609.2671
(assault of an. unborn: child .in the second degree); 609.268 (injury or death of an
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unborn child in the commission ‘of a:crime); 609.27 :(coercion); 609.275- (attempt to
coerce);. repeat offenses under:.609.3451(criminal sexual conduct in the fifth degree);
609.466. (medical assistance: fraud) 609.498, stbdivision 1 or 1b (aggravated first degree
or_first degree. tampering with- .a witness); 1609.52 - (theft);. 609.521. (possession of
shophftmg .gear); .609.525. (brlngmg stolen ‘goods into .Minnesota); .609.527 (identity
theft);- 609.53 (rece1v1ng stolen property); '609.535 (1ssuance of dishonored checks);
609.562. "(arson.in, the second degree);.609.563: (arson in the. third degree); 609.582
(burglary) 609.611 (insurance fraud);-609.625 (aggravated forgery); 609.63 (forgery);
609.631 (check forgery; offering a forged check); 609.635 (obtaining signature by false
pretense); 609.66 (dangerous- weapons); 609.67 (machineguns and short-barreled
shotguns) 609.687 (adulteration); 609.71 (riot); 609.713. (terroristic threats); 609.82
(fraud in obtaining: credit); 609.821 (financial transaction card fraud); repeat .offenses
under 617.23 (indecent exposure; penalties); repeat offenses under 617.241-(obscene
materials and ;performances; distribution and .exhibition prohibited;. penalty); chapter
152 (drugs; controlled substance), ora felony-level conviction. 1nvolv1ng alcohol or drug
use. .

(b) An mdlvrdual is dlsquallfled under sectlon 245C 14 if less than 15 years has
passed.since. the individual’s aiding and abetting, attempt, or.conspiracy .to. commit any
of the offenses. llsted .in. paragraph (a) as. each of these offenses is defined in
Minnesota Statutes. - =

(c) For foster care and famlly chrld care an mdlvrdual is dlsquahfled under section
245C.14 if less than 15 years has _passed since the individual’s voluntary termination of
the individual’s parental nghts under sectlon 260C 301, subd1v1s1on 1 paragraph (b) or
260C.301, subdivision 3. -

-(d) An-individual is dlsquallfled under sectron 245C 14 1f less than 15 years has
passed since the discharge-of the sentence imposed for an offense in any other state or
country, the elements of which- are substantlally 51mllar to the elements of the offenses
listed in paragraph (a).- ’ :

(e) If the individual studred is convicted of one of the felonies llsted in paragraph
(), but the sentence is a gross misdemeanor ‘or misdemeanor. disposition, the individu-
al is- disqualified but the disqualification lookback - period : for- the- conviction 1s the
perrod appllcable to the gross' misdemeanor-or.misdemeanor. disposition.: :

- (f) 'When -a- drsquallflcatlon is based on'a judicial ‘détermination - other than a
convrctron the dlsquahfrcatron period begins from the date of the court order. When a
dlsquallflcatlon is based ori‘an’admission; the, dlsqualrfrcatlon perlod begins ‘from the
date of an admission in court. ' When & dlsquahflcatlon is'baséd on a preponderance of
evidence of a dlsquahfymg act, ‘the disqualification’ daté begiris-from the date of the
dismissal; -the date ‘of d1scharge of the" senitence imposed for' a  conviction for- a
d1squal1fy1ng crime of 51m1lar elements, or the date of the mcrdent whrchever occurs
last.

> Subd. 3. Ten-year dlsquahficatlon (a) An 1nd1v1dua1 is dlsquahﬁed under ‘section
245C.14 if: (1) less. than ten years have passed since the discharge of the sentence
imposed, if any; for the offensé; and (2) the: individual has. .committed a gross
misdemeanor-level violation of any of the following offenses: sections 256.98 (wrongful-
ly obtaining ass1stance) 268.182 (false .representation; -concealment .of facts); 393.07,
subdivision 10, paragraph (c) (federal Food ‘Stamp Program fraud);. 609.224 (assault-in
the fifth degree); 609.224, subdivision 2, paragraph (c) (assault in the-fifth degree by a
caregiver against.a vulnerable adult); 609.2242 and 609.2243 (domestic assault); 609.23
(mistreatment of ‘persons’ conflned) 609.231 " (mlstreatment of residents or -patients);
609.2325 (criminal' abuse of ‘a vulnerable adiilt); '609.233 (cnmlnal neglect .of a
vulnerable - adult); 609.2335 : (financial : exploitation” of  a' vulnerable adult); 609.234
(failire to-report.maltreatment -of a* vulnerable” adult);. 609.265. (abductlon) -609.275
(attempt to coerce); 609.324, subdivision 1a: (other prohibited acts; ‘minor engaged 1in
prostitution); 609.33 (disorderly house); 609.3451 (criminal sexual conduct in the fifth
degree); 609.377: (malicious punishment of a child); 609:378;(neglect: or.endangerment
of .a child); 609.446 (medical assistance fraund);:609.52 (theft); 609.525 (bringing: stolen
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goods into Miniiesota); 609.527 (identity theft); 609.53 (receiving 'stolen property);
609.535 (issuance of dishonored checks);: 609.582 (burglary); 609.611 (insurance fraud);
609.631 (check forgery; offering a-forged check); 609.66.(dangerous weapons); 609.71
(riot); 609.72, subdivision 3. (disorderly conduct against' a vulnerable adult); repeat
offenses under 609.746-(interference with privacy); 609.749, subdivision 2 (harassment;
stalking); repeat-offenses under 617.23 (indecent exposure), 617.241 (obscene materials
and performances); 617.243 (indecent literature, distribution); 617.293 (harmful materi-
als;- dissemination and display. to. minors prohlbrted) or. v1olat10n of an order for
protection under section 518B.01, subdivision 14.

(b) An individual is disqualified under section 245C. 14 1f less than ten years has
passed since the individual’s aiding and ‘abetting, attempt, or conspiracy to commit any
of the -offenses listed in paragraph (a) ‘as each of these offenses is defined m
Minnesota Statutes. -

'(¢) An individual is d1squal1f1ed under section 245C. 14 if less ‘than ten years has
passed since the ‘discharge of the sentence imposed for an offense in any other state or
country, the elements of which are substantially similar to the elements of any of the
offenses listed in paragraph.(a). :

(d) If the defendant is convicted of one of the gross- mlsdemeanors listed in
paragraph (a), but the sentence is a misdemeanor disposition, the individual is
disqualified but the d1squahf1cat10n lookback period for the convrctlon is the period
applicable to misdemeanors.

(e) When a disqualification is based on a judicial determlnatlon other than a
conviction, the disqualificationl period begins from the date of the court order. When a
disqualification is based on an admission, the disqualification period -begins from the
date of an admission in.court. When-a disqualification is based on a preponderance of
evidence of a disqualifying act, the'disqualification date begins from the date of the
dismissal, the date of discharge .of the sentence imposed for a conviction for a
disqualifying crime of similar elements, or the date of the incident, whichever occurs
last.

Subd. 4. Seven-year dlsquahficatlon () An individual is dlsquahfled under sect1on
245C.14 if: (1) less than seven years has passed since-the discharge of .the sentence
imposed, if any, for the offense; and (2) the individual has committed a misdemeanor-
level violation of any of the following offenses: sections 256.98.(wrongfully. obtaining
assistance); 268.182 (false representation; concealment of facts); 393.07, subdivision 10,
paragraph (c) (federal Food Stamp -Program fraud) 1609.224 (assault in the. fifth
degree); 609.2242 (domestic assault); 609.2335 (financial exploitation, of a vulnerable
adult); 609.234 (fallure to report maltreatment of a vulnerable adult); 609.2672 (assault
of an unborn child in the third degree); 609.27 (coercion); violation of an order for
protection under 609.3232 (protective order authorized; procedures; penalties); 609.466
(medical assistancé fraud); 609.52 (theft); 609.525 (bringing stolen goods into Minneso-
ta); 609.527 (1dent1ty theft); 609.53 (receiving stolen property); 609.535 (issuance of
dishonored checks); 609.611 (insurance fraud); 609.66 (dangerous weapons); 609.665
(spring guns); 609.746 (interference with privacy); 609.79 (obscene or harassing tele-
phone calls); 609.795 (letter, telegram, or package; opening; harassment); 609.82 (fraud
in obtaining credit); 609.821 (financial transaction card fraud); 617.23 (1ndecent
exposure; penalties); 617.293 (harmful materials; dissemination and display to minors
prohibited); or violation of an order for protectron under section 518B 01 (Domestrc
Abuse Act). '

(b) An individual is dlsquahfled under section 245C.14 if less than seven years has
passed since a determination or disposition of the individual’s:

(1) failure to make required reports- under section 626 556, subd1v1s1on 3, or
626.557, subdivision:3,.for incidents in which: (i) the final disposition under section
626.556 or 626.557 was substantiated maltreatment and- (11) the maltreatment was
recurring or serious; or -

(2) substantiated. serious or recurrmg maltreatment of a minor under section
626.556, a vulnerable adult-under section 626.557, or serious or recurring maltreatment
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in any other state, the eléments of which are substantially similar to'the elements of
‘maltreatment under section 626.556 0 626:557 for which: (i) there is a preponderance
of evidence that ‘the’ maltreatment occurred and (n) the sub]ect was respon81ble for the
‘maltreatment, :

(c) An 1nd1v1dual is dlsquahfled under section 245C 14 if less ‘than seven years has
passed since the individual’s aiding and abetting, attempt, or conspiracy to commit any
of the offenses listed in paragraphs (a) and (b) as each of these offenses is defined in
Minnesota Statutes ' :

. -(d) An individual is dlsquahfled under section 245C 14 if less than seven years has
passed since the discharge of the sentence imposed for an offense in any other state or
- country, .the elements of which are substantlally similar to the -elements of any of the
offenses listed in paragraphs (a) and (b).

(€) When a disqualification is based on .a ]udlcral determmatlon other than a
convrctlon, the-disqualification period begins from the date of the court order. When a
disqualification is based on an admission, the dlsquahflcatlon period begins from the
date, of an admlssmn in court.. When a disqualification is based on a.preponderance of
evidénce of a dlsqualrfymg act, the disqualification date beglns from the date of the
dismissal, the date of discharge of the sentence imposed for a. conviction for, a
drsquallfymg crime. of srmllar elements or the date of the 1nc1dent whlchever occurs
last. :

[For text: of subd 5 ‘see M S. 2004]
Hrstory 2005 c 136 art 6s 2 1Sp2005 cdartls 30-33

245C 17 N OTICE OF BACKGROUND STUDY RESULTS.

‘Subdivision 1. Time frame for notice of study results. (a) W1thm 15 workmg days
after the commissioner’s recerpt of the background study form, the commissioner. shall
notify -the individual who is ‘the subject of. the study in writing -or by electronic
transmission of the results of the study or. that ‘more t1me is needed to complete the
study. - . . :

(b) Within 15 workmg days after the commissioner’s recelpt of the background
study form-submitted on paper, thé commissioner -shall notify the applicant; license
holder, or. ‘other "entity -as -provided “in - this chapter: in writing or -by ‘electronic
transmission of the results of the study or. that more. trme is neéeded to complete the
study - : : : : :

(<) Within three days dfter the commlssroners recerpt of a request for a back-
ground study submitted through the commissioner’s. online system, the commissioner
shall _provide. an electronic niotification to the ‘applicarnt;’ license holder, or other entity
as’ provided in this chapter The electronic notification shall dlsclose the results of the
study or that more time is needed to complete the study

(d) When the . commissioner has completed a. prlor background study on an
individual that resulted in an order for. immediate removal and more time is necessary
to complete -a subsequent study, the noticé that:more time “is ‘needed that is issued
under paragraphs (a), (b), and (c) shall include an order for immediate removal of the
individual from'any-position allowing direct contactiwith or access to people rece1v1ng
services pending completion of the background study.

Subd. 2. Disqualification notice sent to subject. (a) If the informatjon in- the study
indicates the individual is disqualified: from direct-contact.with, or from -access to,
persons served by the program, the .commissjoner .shall dlsclose to the- Aindividual
studied: g : :

(1) the 1nformat10n causmg dlsquahflcatron : . o
(2) instructions on how to request a reconsrderatron of the dlsquahflcatron

*-(3) an explanation of any restrictions on thé commissioner’s- discretioti to set as1de
the disqualification under section 245C.24, when applicable to the individual; -
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(4) a statement indicating that if the individual’s disqualification is set aside or the
facility is granted a variance under section 245C.30, the individual’s identity and the
reason for the individual’s disqualification will become public data under section
245C.22, subdivision 7, when applicable to the individual; and

. (5) the commissioner’s determination of the individual’s 1mmed1ate risk of harm
under section 245C.16.

(b) If the commissioner determines under section 245C. 16 that an 1nd1v1dua1 poses
an imminent risk of harm to persons served by the program where the individual will
have direct contact, the commissioner’s notice must include an explanation of the basis
of this determination. -

(c) If the commissioner determines under section 245C 16 that an’ individual
studied does not pose a risk of harm that requires immediate removal, the individual
shall be informed of the conditions under which the agency that initiated the back-
ground study may allow the individual to provide direct contact services as provided
under subdivision 3.

Subd. - 3. Disqualification notification. (a) The commissioner shall notify ‘an
applicant, license holder, or other entity as ‘provided in this chapter who'is not the
subject of the study:

(1) that the ¢ommissioner has found information that disqualifies the 1nd1v1dual
studied from direct contact with, or from access to, persons served by the program; and

(2) the commissioner’s determination of the individual’s risk of harm under section
245C.16.

(b) If the commissioner determines under section 245C 16 that an individual
studied poses an imminent risk of harm to persons served by the program where the
individual studied will have direct contact, the commissioner shall order the license
holder to immediately remove the individual studied from direct contact.

(c) If the commissioner determines under section 245C.16 that an individual
studied poses a risk of harm that requires continuous, direct supervision, the commis-
sioner shall order the applicant, license holder, or other entities as prov1ded in this
chapter to:

(1) immediately remove the 1nd1v1dual studied from direct contact services; or

(2) before allowing the disqualified individual to provide direct contact services;
the applicant, license holder, or other entity, as provided in this chapter, must:

(i) obtain from the disqualified individual a copy of the individual’s notice of
disquahficatlon from the commissioner that explains the reason for disqualification;

(ii) ensure that the individual studied is under continuous, direct supervision when
providing direct ¢ontact services during the period in which the individual may request
a reconsideration of the disqualification under section 245C.21; and A

(iii) ensure that the disqualified 1nd1v1dual requests reconsideration within 30 days
of receipt of the notice of disqualification.’

(d) If the commissioner determines under section 245C.16 that an 1nd1v1dua1
studied does not pose-a risk of harm-that requires continuous, direct supervision, the
commissioner shall order the applicant, license holder, or other entities as provided in
this chapter to: :

(1) immediately remove the 1nd1v1dua1 studied from direct contact services; or

(2) before allowing the disqualified individual to provide direct contact services,
the applicant, license ‘holder, or other entity -as provided in this chapter must:

(i) obtain from the disqualified individual a copy of the individual’s notice of
disqualification from the commissioner that explains the reason for disqualification;
and : . .

(ii)-ensure that the disqualified 1nd1v1dual requests reconsideration within 15 days
of receipt of the notice of disqualification. -
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- (e) The commissioner shall not notify the applicant, license holder, or other entity
as provrded in- this chapter of. the mformatlon contamed in the subJect’s background
study unless:-’ -7 -

~(1). the basrs for the dlsquahﬁcatlon is farlure to cooperate w1th the background
study or substantiated maltreatment under section 626.556 or 626.557; :

© () the Data Practrces Act: ‘under-chapter 13 prov1des for release of the mforma-
tron or.

(3) the md1v1dua1 studled authorlzes the release of the' 1nformat10n
' ' [For text of stibd 4, see M.S. 2004]
 History: 2005 ¢ 136 art 6 5 3-5 ;

245C. 21 REQUESTING RECONSIDERATION OF DISQUALIFICATION
[For text of subd 1 "see- M.S. 2004 ]

Subd. 2. Tlme frame for requesting reconsideration. (a) When the commissioner
sends an individual a notice of drsquallflcatron based on a flndlng under section
245C.16, subdivision 2, paragraph (a), clause (1) or (2), the disqualified individual must
submit the request for a reconsideration within 30 calendar ddys of the individual’s
receipt of the ‘notice- of disqualification. If mailed, the request for reconsideration must
be postmarked and sent to the commissioner within*30 calendar days of the individual’s
receipt of the notice of disqualification. If a request. for reconsideration is made by
personal service, it must be received by the commissioner within 30 calendar days after
the individual’s receipt of the, notice ~of dlsquahflcatlon Upon showing that the
information under subd1v1s1on 3 ‘cannot be obtained within 30 days, the d1squa11f1ed
1nd1v1dua1 may, request addltlonal t1me not to exceed 30 days to obtam the 1nforma-
tion.

(b) When the commissioner sends an 1nd1v1_dua1. a not1ce of dlsquahﬁcatlon based
on a finding under section 245C.16, subdivision -2, paragraph (a), clause (3), the
disqualified individual must submit the réquest for reconsideration within. 15 calendar
days of the md1v1dua1’s teceipt; of the. niotice of dlsquahﬁcatlon If mailed, the request
for reconsrderatlon must be postmarked and sent’ to the commrssroner ‘within 15
for recon51derat10n is made by personal service, it- must be’ recerved by the commission-
er within 15 calendar days after the’ md1v1dual’s receipt of the notice of dlsquahflcatron

(c) An individual who was determined to have maltreated a child under section
626.556 or a vulnerable adult under section 626.557, and who is disqualified on thé
basis of serioiis or recurring maltreatment, may ‘request a reconsideration of both the
maltreatment .and the disqualification ‘determinations. ‘The - Tequest ‘must be submitted
within 30 calendar days of the individual’s receipt of the notice of disqualification. If
mailed, the request for.reconsideration must be postmarked and sent to the ‘commis-
sioner within 30 calendar daysof the individual’s receipt of the notice of disqualifica-
tion. If a request for reconsideration is made by personal service, it must be received by
the commissioner within 30 calendar days after the individual’s.receipt of the notice of
disqualification. .. -

[For text of subds 3 and 4 see M S 2004]
Hlstory 1 Sp2005 c. 4art 1 s 34 B S

245C.22 REVIEW AND ACTION ON A RECONSIDERATION REQUEST
[For text of subds I and 2, see' M.S.2004]

Subd. 3. Preeminent’ weight glven to safety of persons bemg served In rev1ew1ng a
request for reconsideration of a disqualification, the ‘commissioner ‘shall give préeemi-
nent weight to :the safety ‘of each person served by-the license -holder, applicant, or
other - entities as provided in - this: chapter over:the .interests.-of the disqualified
individual, license holder, applicant, or other entity as provided in this chapter, and any

Copyright © 2005 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 2005 SUPPLEMENT

245C.22 HUMAN SERVICES BACKGROUND STUDIES 98

smgle factor under subdivision 4, paragraph (b), may be determinative of the commis-
sioner’s decision whether to set aside the individual’s disqualification.. :

Subd. 4. Risk of harm; set aside. (a) The commissioner may set aside the
disqualification if the commissioner finds that the individual has submitted sufficient
information to demonstrate that. the individual does not pose-a risk-of harm to any
person served by the applicant, license holder, or other entities as provided in this
chapter.

(b) In determining whether the ‘individual -has met the burden of. proof by
demonstrating the individual does not pose a risk of harm the commissioner shall
consider:

(1) the nature, severity, and consequences of the event or events that led to the
disqualification; .

(2) whether there is more than one dlsquahfymg event
(3) the age and vulnerability of the victim at the time of the event
(4) the harm suffered by the victim; :
(5) the srmllanty between the victim and persons served by the program;
(6) the time elapsed without a repeat of the same or similar event;

(7) documentation of successful completion by the 1nd1v1dual studred of training or
rehabilitation pertinent to the event; and : :

(8) any other information relevant to reconsideration. - : -

(c) If the individual requested reconsideration on the basis ‘that the information
relied upon to disqualify the individual was incorrect or inaccurate and the commission-
er determines that the information relied upon to disqualify the individual is correct,
the commissioner must also determine if the individual poses a risk of harm to persons
receiving services in accordance with paragraph (b).

[For text of subds 5 and 6, see.M.S. 2004] '

_ Subd. 7. Classification of certain data. (a) Notwrthstandlng section 13.46, upon
setting aside a disqualification under this section, the’ identity of the dlsquahfled
individaal who received the set aside and the individual’s disqualifying characteristics
are public data if the set aside was:

(1) for any disqualifying characterlstlc under sectron 245C. 15, when the set aside
relates to a child care center or a famlly child care provider 11censed under chapter
245A; or

(2)fora dlsquahfymg charactenstlc under sectron 245C 15, subdrvrsron 2. ,

(b) Notwithstanding section 13.46; upon granting a variance to.a license holder
under section 245C.30, the identity of the disqualified individual who is the subject of
the variance, the individual’s disqualifying characteristics under sectlon 245C. 15 and
the terms of the variance are public data, when the variance: :

. (1) is issued to.a child care center ora famrly Chlld care prov1der licensed under
chapter 245A; or - :

(2) .relates to an individual w1th a dlsquahfyrng characteristic under section
245C.15, subdivision 2. :

(c) The identity of a dlsquahfred 1nd1v1dua1 and the reason . for disqualification
remain private data when:

(1) a dlsquahfrcatron is not set'aside and no variance'is granted;
~ (2) the data are not public under paragraph (a) or (b); :
-(3) the disqualification js rescinded because the 1nformat10n relied upon to
disqualify the individual is incorrect; or . :

(4) the drsquahfrcatron relates to a license to prov1de relatlve chlld foster care. As
used’ in this clause, - “relative”..has  the meaning given it under.section 260C.007,
subdivision 27. - . L . ' S :
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~~(d) Licensed famlly day’ care providers and' Chlld icare. centers must:notify parents
cons1der1ng enrollment of a-child-or parents. of a-child attending the family. day care or
child care center if the program-employs or- has hv1ng in the home any 1nd1v1dual who is
the.subject of. either a set aside or variance. : : S

Hlstory 2005c 136-art:6 5 6; 15p2005-c 4. aﬁ Is 35-37

245C 23 COMMISSIONER’S RECONSIDERATION NOTICE

* Subdivision 1. Disqualification that i is rescinded or set asnde If the commissioner
rescinds .or sets aside a disqualification,. the commissioner shall notifythe.applicént,
license holder, or other.entity in-writing or by: electronic. transmission of the decision.
In the notice from the commissioner that. a disqualification has been. rescinded, the
commissiorier must inform ‘the applicant, license holdet, .or other. entity - that -the
information relied upon to disqualify the individual was incorrect.: In. the notice from
the commissioner that a disqualification has been .set aside, the commissioner, must
inform the applicant, license holder, or other entity of the reason for the individual’s
disqualification and that information about which factors .under section 245C.22,
subdivision 4, were the basis of the. dec1s1on to set aside. the. dlsquallflcatlon are
available to the 11cense holder upon request w1thout the consent of the background
study subject .

[For text of subd 2 see M S. 2004]
History: 15p2005 ¢ 4 art 1-s 38

245C 24 DISQUALIFICATION FAMILY CHILD CARE AND FOSTER CARE
[For text of subd 1 See M.S. 2004]

Subd. 2. Permanent bar to set aside. a dlsquallficatlon The comm1ss1oner may not

set aside the disqualification of any individual disqualified pursuant to this chapter,

regardless of how much time has passed, if the 1nd1v1dual was, d1squallf1ed for a crrme
or conduct llsted in section 245C.15, subd1v1s1on 1.

"Subd. 3. Ten-year bar to set as1de dlsquahﬁcatlon (a) The' comm1ss10ner may not
set aside the dlsquallﬁcatlon of an'individual in, connection' with a license to provide
famlly child care for children, foster care for children in the provider’s home or, foster
care or day care services for adults in the provider’s home if: (1) less than ten years has
passed since’ the discharge of the senternice imposed, if any, for-the offense or (2) when
disqualified “based "on a‘‘preponderance “of " evidence - determination under ~section
245A.14, subdivision 1, paragraph (a), clause (2), Or an:admission under- section
245A.14, subdivision 1, paragraph (a), clause (1), and less than ten years has passed
since the individual committed the act.or -admitted to committing the act, whichever is
later; and (3) the individual has. commltted a violation of any of the following offenses:
sections 609.165 (felon ineligible to possess firearm); criminal vehicular. homicide under
609.21 (criminal. vehicular - homicide .and’ injury); :609.215 " (aiding suicide or- aldmg
attempted.suicide); felony violations under 609.223 or 609. 2231 (assault in the.third or
fourth degree); 609.713 (terroristic threats); 609:235 (use:of drugs to injure or to
facilitate crime); 609.24 (simple robbery); 609.255 (false.imprisonment); 609.562 (arson
in'the second degree); 609.71 (riot); .609.498, 'subdivision .1 or Ib. (aggravated first
degree or first degree tampering with a w1tness), burglary in the first or second degree
under 609.582 ‘(burglary); 609.66 (dangerous weapon); 609:665 (spring guns); 609.67
(machine guns and short-barreled shotguns), 609.749, subdivision 2 (gross misdemeanor
harassment; stalking); 152.021 or:152.022 (controlled ‘substance crime in the’ first or
second degree); 152.023, subd1v1sron 1, clause (3) or (4).0r subdivision 2, clause (4)
(controlled substance crime in the thlrd degree) 152.024, subdivision-1; clause (2); (3),
or (4) (controlled  substance crime in’ the fourth degree) '609.224, ‘'subdivision 2,
paragraph' (c) (fifth-degree assault by a- caregiver ‘against ‘a‘vulnerable adult); 609.23
(mistreatment of -persons' confined); .609.231 (mistreatment- of . residents - or. patients);
609.2325 (criminal abuse of a"vulnerable adult); :609.233 (criminal neglect of -a
vulnerable adult); 609.2335 (financial exploitation of a vulnerable -adult); - 609.234
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(failure to:.report); .609.265 . (abduction); 609.2664 to 609.2665 (manslaughter of an
unborn child in the first or.second degree); 609.267 to 609.2672 (assault of an unborn
child ini.the first, second, or third degree); 609.268 (injury or death of an' unborn child
in the commission of a crime); 617.293 (disseminating or displaying harmful material to
minors); a felony-level conviction involvirig alcohol or drug use, a gross misdemeanor
offense under 609.324, subdivision 1 (other prohibited acts); a gross misdemeanor
offense under 609.378 (negléct or endangérment of a child); a gross ‘misdemeanor
offense under 609.377 (malicious, punishment of a child); or. 609 72, subdivision 3
(disorderly conduct.against a vulnerable adult).

(b) The commissioner may not set aside the disqualification of an individual if less
than ten years have passed since -the individual’s aiding -and abetting, attempt, or
conspiracy to commit -any of the offenses listed in paragraph (a) as each of these
offenses is‘defined in Minnesota Statutes.

(c) The commissioner may not sét aside the dlsquahflcatlon of an individual if less
than ten‘years have passed since the discharge of the sentence imposed for an offense
in any other state or country, the ‘eléments of which are substantially similar to the
elements of any of the offenses listed in paragraph (a).

[For text of subd 4, see M.S.2004]
History: 2005 ¢ 136 art 6 s 7; 1Sp2005 cdartls 39,40

245C.27 FAIR HEARING RIGHTS.

Subdivision 1. Fair hearlng when dlsquallficatron is not set aside. (a) If the
commissioner does not set aside ‘a .disqualification of -an individual under section
245C.22 who is disqualified on the basis of a preponderance of evidence that the
individual committed an act or act§ that meet the” definition of any of the crimes listed
in section 245C.15; for a determmatron under section 626.556 or 626.557 of substantiat-
ed maltreatment that was serious or Tecurring under. section 245C.15; or for failure to
make required reports under section 626. 556, subdivision 3; or 626. 557 subdivision 3,
pursuant to section 245C.15, subdivision 4, paragraph‘(b), clause (1), the individual may’
request a fair hearing under section 256.045, unless the drsquahfrcatlon is deemed
conclusrve under section 245C.29.

-.(b) The fair hearing is the only admmrstratrve appeal of the final agency
determmatron for purposes of appeal by, the . dlsquahfred individual. The disqualified
individual does .not. have the right to _challenge the accuracy and completeness of data
under section 13.04. . -

(c)- If the md1v1dua1 was drsquahfled based on.a conv1ct10n or admission to any
crimes listed in section 245C.15; subdivisions 1 to 4, the reconsideration decision under
section 245C.22 is the final agency determination-for purposes -of "appeal by the
disqualified .individual and is. not subjectto a-hearing under section 256.045. If the
individual ‘was disqualified .based on a-judicial determination, that determination is
treated.the same as a-conviction for purposes. of appeal. :

(d) This subdivision doés not apply to a public employee s appeal of a disqualifica-
tion under section245C.28, subdivision 3.

“(e) Notwrthstandrng paragraph (©), if the commrssroner does not set aside a
disqualification’ of an individual who was disqualified based on both a preponderance of
evidence and.a conviction or. admission, the individual may request a fair hearing under
section 256.045, unless the . disqualifications are deemed conclusive under section
245C.29. The scope of the heanng conducted under section 256.045 with regard to the
disqualification based on a conviction or admission shall be limited solely to whether
the individual poses a.risk of harm accordlng to .section 256.045, subdivision 3b.

_ [For taxt of subd 2 see M S 2004]
Hlstory 1 Sp2005 cdartlsdl -
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245C 28. CONTESTED CASE HEARING RIGHTS
' [For text’ of subds I and 2 see M S 2004] T

Subd 3 Employees of publlc employer (a) If the commissioner. does not set a51dei
the d1squahf1cation of an individual who is an employee ‘of an employer as defined in
section 179A.03, subdivision 15, the individual ‘may Tequest a‘contested case hearing
under chapter 14. The request for a contested case ‘hearing. must :-be made in. wnting
and must be postmarked and sent within 30 calendar days after the employee receives
notice that the disqualification has not been set aside.: If the :individual was.disqualified
based on a conviction or admission to, any crimes listed in section 245C.15, the scope of
the contested case: heanng shall:be hmlted solely to whether the 1nd1v1dual poses a I'lSk
of harm’ pursuant to section 245C 22 h

(b) If the commissioner does not set. as1de a disquahfication that 1s based on.a
maltreatment determination, the scope of the contested case hearmg must include the
maltreatment determination and the disquahﬁcation In such cases, a fair’ hearlng must
not be conducted under section 256:045. -

(c) Rules adopted under this chapter may not preclude an employee ina contested
case hearing for a disqualification’ ‘from. submitting evidence conceming information
gathered under this chapter. ;.

. (d) When an individual has been, dlsqualified from multiple llcensed programs and
the disqualifications have.not been et aside under section 245C.22, if at-least one-.of.
the disqualifications entitles the ‘person.to-.a contested case heanng under this
subdivision, the scope of the contested case heanng shall 1nclude all disqualifications
from licensed- programs Wthh were not set aside. . .

(e) In determining whethér the disqualification should be set as1de the admlmstra-
tive law judge shall consider all of the characteristics that cause the- individual {0 be
disqualified in order to-determine whether. the individiial poses a, risk of harm. The
administrative law Judge ’s Tecommendation and the commissioner’s order to set aside a
disqualification that is the subject of the hearing constitutes a determination that the
individual -does ‘not pose ‘a.risk of ‘harm”and ‘that the individual may prov1de direct
contact serv1ces in. the 1nd1v1dual program spec1f1ed in the set a51de : v

[For text of subd 4, see M S 2004]
History: ISp2005 c 4 art 1 8 42

245C.30 VARIANCE FOR A DISQUALIFIED INDIVIDUAL

Subdivision 1. License holder variance. (a) Except for any dlsquahﬁcation under
section 245C.15, subdivision 1, when the commissioner has not set aside a background
study subject’s disqualification, and there are conditions under which the disqualified
individual may prov1de direct contact services or have access to people rece1v1ng
services that minimize the risk of harm to people receiving services, the commissioner
may grant a time-limited variance to a license holder.

(b) The variance shall state the reason for the dlsqualification, the services that
may be provided by the disqualified individual, and the conditions with which the
license holder or applicant must comply for the variance to remain in‘effect.

(©) Except for programs licensed to prov1de family child care, foster care for
children in the provider’s own home, or foster care or day care services for adults in the
provider’s own home, the variance must be requested by the license holder. . '

Subd. 2. Disclosure of reason for disqualification. (a) The commissioner may not
grant a variance for a disqualified individual unless the -applicant or license holder
requests the variance and the disqualified individual provides written consent for the
commissioner to disclose to the apphcant or : hcense holder the reason for the
disqualification. .

(b) This subdivision does not apply to programs hcensed to prov1de family child
care for chlldren, foster care for children in the provider’s own home, or foster care or
day care services for adults in the provider’s own home. When the commissioner grants

e
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a variance for a dlsqualrfred' individual in connection. withi a license to provide the
services specified in this paragraph, the disqualified individual’s consent is not required
to disclose the.reason for the dlsquallﬁcatron to the hcense holder in the variance
1ssued under subd1v1sron 1. : e :

. o [For text ofsubds 3 to 5 see MS2004] o
Hlstory 1Sp2005 c4 art 154344 _ | : e

245C.301 NOTIFICATION OF SET-ASIDE OR: VARIANCE

" Licensed family child care provrders ‘and child care centers must prov1de a wrltten
notification to parents considering enrollment of a child or parents of a'child attendmg
the family child care or child care center if the program employs or has 11v1ng in the_
home any 1nd1v1dual who is the- sub]ect of erther a set-asrde or var1ance

. History: 1 Sp2005 c4dan 1 s45

245C.32 SYSTEMS AND RECORDS.
' [For text of subd 1, see M. 2004]

Subd. 2. Use (a) The commissioner may also use these systems and records to
obtain and ‘provide criminal history data from the Bureau of Criminal Apprehension,
criminal history data held by the commissioner, and data about substantiated  maltreat-
ment under section 626.556 or-626.557, for other purposes; provided that: - :

(1) the background study is specifically authorized in statute; or

(2) the request is made with the informed consent of the subject of the study as
provrded in section 13.05, subdivision 4. - S

(b) An individual makmg a request under paragraph (a), clause (2) must agree in
wrrtmg not to disclose the data to any other 1nd1v1dual wrthout the consent of the
subject of the datd. _

.(c) The commissioner may recover the cost- of obtarnmg and prov1d1ng background
study data by charging the individual or entity requesting: the study a fee of no more
than $20 per study. The fees collected under this paragraph are appropnated to the
commissioner for the purpose of conduéfing background studies. . .

o [For text of subd 3 see' M.S. 2004]
_ Hlstory 1Sp2005 c 4 an‘ 5 ) 9 N ' .
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