MINNESOTA STATUTES 2000

18E01 AGRICULTURAL CHEMICAL RESPONSE AND REIMBURSEMENT LAW 870

CHAPTER 18E

AGRICULTURAL CHEMICAL RESPONSE
AND REIMBURSEMENT LAW

18E01 Citation 18E 04 Reimbursement or payment of response

18E02  Definitions costs

18E 03 Agricultural chemical response and 18E 05 Agricultural chemical response
retmbursement account compensation board

18E 035 Financial security municipal airports 18E 06 Report

18E 01 CITATION

This chapter may be cited as the Agricultural Chemical Response and Reumburse
ment Law
Hastory 1989 c¢ 326 art 8s 1

18E 02 DEFINITIONS

Subdivision 1 Defimitions 1n chapters 18B, 18C, and 18D apply The definitions
contamed 1n this section and chapters 18B, 18C, and 18D apply to this chapter

Subd 2 Account Account’ means the agricultural chemical response and
reimbursement account

Subd 3 Agricultural chemical “Agricultural chemical’ means pesticide, fertilizer,
plant amendment, or soil amendment but does not include mitrate and related nitrogen
from a natural source

Subd 4 Board ‘Board” means the agricultural chemical response compensation
board

Subd 5 Elgible person “Eligible person” means

(1) a responsible party or an owner of real property, but does not include the state,
a state agency, a political subdivision of the state, except as provided 1n clause (2), the
federal government, or an agency of the federal government,

(2) the owners of municipal airports in Minnesota where a licensed aerial pesticide
applicator has caused an incident through storage, handhing, or distribution operations
for agricultural chemucals if (1) the commussioner has determined that corrective action
15 necessary and (u) the commissioner determines, and the agricultural chemical
response compensation board concurs, that based on an affirmative showing made by
the owner, a responsible party cannot be 1dentified or the 1dentified responsible party 1s
unable to comply with an order for corrective action, or

(3) a person involved in a transaction relating to real property who 1s not a
responsible party or owner of the real property and who voluntarily takes corrective
action on the property in response to a request or order for corrective action from the
commissioner

Subd 6 Single site “Single site” for purposes of this chapter means all land and
water areas, including air space, and all plants, amimals, structures, buildings, contri
vances, and machinery whether fixed or mobile including anything used for transporta
tion within a one-half mile radius of a discovered or reported incident where agricultur
al chemical handling, storage, disposal, and distribution activities have occurred or are
NOW Occurring

Hiustory 1989 ¢ 326 art 8 5 2, 1992 ¢ 500 s 15, 1995 ¢ 182 5 1, 1996 ¢ 407 s 15, 1999
c 231 s 41

18E 03 AGRICULTURAL CHEMICAL RESPONSE AND REIMBURSEMENT AC
COUNT

Subdivision 1 Establishment The agricultural chemical response and reimburse-
ment account 1s established as an account 1n the agricultural fund
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Subd 2 Expenditures (a) Money 1n the agrcultural chemical response and
reimbursement account may only be used

(1) to pay for the commussioner’s responses to incidents under chapters 18B, 18C,
and 18D that are not eligible for payment under section 115B 20, subdvision 2,

(2) to pay for emergency responses that are otherwise unable to be funded,
(3) to retmburse and pay corrective action costs under section 18E 04, and

(4) by the board to reimburse the commuissioner for board staff and other
admmstrative costs up to $175,000 per fiscal year

(b) Money 1n the agricultural chemical response and reimbursement account is
approprniated to the commissioner to make payments as provided n this subdivision

Subd 3 Determation of response and reimbursement fee (a) The commussioner
shall determine the amount of the response and reimbursement fee under subdivision 4
after a public hearing based on

(1) the amount needed to maintain an unencumbered balance 1n the account of
$1,000,000,

(2) the amount estimated to be needed for responses to ncidents as provided in
subdivision 2, clauses (1) and (2), and

(3) the amount needed for payment and reimbursement under section 18E 04

(b) The commuissioner shall determine the response and reimbursement fee so that
the total balance 1n the account does not exceed $5,000,000

(c) Money from the response and reimbursement fee shall be deposited in the
treasury and credited to the agricultural chemical response and reimbursement ac
count

Subd 4 Fee (a) The response and remmbursement fee consists of the surcharges
and any adjustments made by the commuissioner in this subdivision and shall be
collected by the commussioner The amount of the response and reimbursement fee
shall be determined and imposed annually by the commussioner as required to satisfy
the requirements 1n subdivision 3 The commuissioner shall adjust the amount of the
surcharges mmposed in proportion to the amount of the surcharges listed in this
subdivision

(b) The commussioner shall impose a surcharge on pesticides registered under
chapter 18B to be collected as a surcharge on the registration application fee under
section 18B 26, subdivision 3, that 1s equal to 0 1 percent of sales of the pesticide 1n the
state and sales of pesticides for use in the state during the previous calendar year,
except the surcharge may not be imposed on pesticides that are sanitizers or disinfec
tants as determined by the commissioner No surcharge 1s required if the surcharge
amount based on percent of annual gross sales 1s less than $10 The registrant shall
determine when and which pesticides are sold or used 1n this state The registrant shall
secure sufficient sales information of pesticides distributed into this state from distribu
tors and dealers, regardless of distributor location to make a determination Sales of
pesticides n this state and sales of pesticides for use n this state by out-of-state
distributors are not exempt and must be mcluded 1n the registrant’s annual report, as
required under section 18B 26, subdivision 3, paragraph (c), and fees shall be paid by
the registrant based upon those reported sales Sales of pesticides 1n the state for use
outside of the state are exempt from the surcharge 1n this paragraph if the registrant
properly documents the sale location and the distributors

(c) The commnussioner shall impose a ten cents per ton surcharge on the mspection
fee under section 18C 425, subdvision 6, for fertilizers, soil amendments, and plant
amendments

(d) The commussioner shall impose a surcharge on the lhicense application of
persons hcensed under chapters 18B and 18C consisting of
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(1) a $75 surcharge for each site where pesticides are stored or distributed to be
mmposed as a surcharge on pesticide dealer application fees under section 18B 31,
subdwvision 5,

(2) a $75 surcharge for each site where a fertiizer, plant amendment, or soil
amendment 1s distributed, to be imposed on persons licensed under sections 18C 415
and 18C 425,

(3) a $50 surcharge to be mmposed on a structural pest control applicator license
application under section 18B 32, subdivision 6, for business license applications only,

(4) a $20 surcharge to be imposed on commercial applicator license application
fees under section 18B 33, subdivision 7,

(5) a $20 surcharge to be imposed on noncommercial applicator license application
fees under section 18B 34, subdivision 5, except a surcharge may not be imposed on a
noncommercial applicator that 1s a state agency, political subdivision of the state, the
federal government, or an agency of the federal government, and

(6) a $20 surcharge to be imposed on aquatic pest control licenses under section
18B 315

(e) A $1,000 fee shall be imposed on each site where pesticides are stored and sold
for use outside of the state unless

(1) the distributor properly documents that 1t has less than $2,000,000 per year in
wholesale value of pesticides stored and transferred through the site, or

(2) the registrant pays the surcharge under paragraph (b) and the registration fee
under section 18B 26, subdivision 3, for all of the pesticides stored at the site and sold
for use outside of the state

(f) Paragraphs (c) to (e) apply to sales, licenses 1ssued, applications received for
licenses, and inspection fees imposed on or after July 1, 1990

Subd 5 [Repealed, 1993 ¢ 367 s 41]

Subd 6 Revenue sources Revenue from the following sources must be deposited
in the state treasury and credited to the agricultural chemical response and reimburse
ment account

(1) the proceeds of the fees imposed by subdivisions 3 and 4,

(2) money recovered by the state for expenses paid with money from the account,

(3) nterest attributable to investment of money 1n the account and

(4) money receved by the commussioner 1n the form of gifts, grants other than

federal grants, reimbursements, and appropriations from any source intended to be
used for the purposes of the account

Subd 7 Appropriation and remmbursement The amount of the response and
reimbursement fee imposed under subdivisions 3 and 4 1s appropriated from the
general fund to the agricultural chemical response and reimbursement account to be

reimbursed when the fee 1s collected

Bastory 1989 ¢ 326 art 8 5 3, 1990 ¢ 597 s 10 13, 1991 ¢ 355 s 1,2, 1993 ¢ 367 s
1923, 1995 ¢ 233 art 2 s 36, 1996 ¢ 330 s 22, 1997 ¢ 7 art 1 s 9, 1999 ¢ 231 s 42
18E 035 FINANCIAL SECURITY, MUNICIPAL AIRPORTS

As a condition for the use of space or facilitics for the storage, handling, or
distribution of agricultural chemicals on the grounds of a municipal airport, a licensed
aerial pesticide applicator shall hold the owner of the airport harmless for any expenses
to cover necessary corrective actions caused by the applicator

History 1999 ¢ 231 5 43

18E 04 REIMBURSEMENT OR PAYMENT OF RESPONSE COSTS

Subdivision 1 Remmbursement of response costs The commuissioner shall reim
burse an eligible person from the agricultural chemical response and remmbursement

Copyright © 2000 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 2000

873 AGRICULTURAL CHEMICAL RESPONSE AND REIMBURSEMENT LAW  18E 04

account for the reasonable and necessary costs mncurred by the eligible person 1n taking
corrective action as provided in subdivision 4, if the board determines

(1) the eligible person takes all reasonable action necessary to mmmize and abate
an incident and the action 1s subsequently approved by the commissioner,

(2) the eligible person complies with any reasonable requests for corrective action
1ssued to the eligible person by the commussioner,

(3) the eligible person complied with corrective action orders if 1ssued to the
eligible person by the commuissioner, and

(4) the mcident was reported as required in chapters 18B, 18C, and 18D

Subd 2 Payment of corrective action costs (a) On request by an eligible person,
the board may pay the eligible person for the reasonable and necessary cash disburse
ments for corrective action costs mcurred by the eligible person as provided under
subdivision 4 if the board determines

(1) the eligible person pays the first $1,000 of the corrective action costs,

(2) the eligible person provides the board with a sworn affidavit and other
convincing evidence that the eligible person 1s unable to pay additional corrective
action costs,

(3) the eligible person continues to assume responsibility for carrying out the
requirements of corrective action orders 1ssued to the eligible person or that are 1n
effect, and

(4) the wmcident was reported as required n chapters 18B, 18C, and 18D

(b) An eligible person 1s not eligible for payment or reimbursement and must
refund amounts paid or reimbursed by the board if false statements or misrepresenta
tions are made in the affidavit or other evidence submutted to the commussioner to
show an 1nability to pay corrective action costs

(¢) The board may pay the eligible person and one or more designees by
multiparty check

Subd 2a Ineligibility for reimbursement or payment Pesticides that are samitizers
and disinfectants and are exempt from surcharges are ineligible for reimbursement or
payment under this section

Subd 3 Partial reimbursement If the board determines that an incident was
caused by a violation of chapter 18B, 18C, or 18D, the board may reimburse or pay a
portion of the corrective action costs of the eligible person based on the culpability of
the eligible person and the percentage of the costs not attributable to the violation

Subd 4 Reimbursement payments (a) The board shall pay a person that 1s
eligible for reimbursement or payment under subdivisions 1, 2, and 3 from the
agricultural chemical response and reimbursement account for

(1) 90 percent of the total reasonable and necessary corrective action costs greater
than $1,000 and less than or equal to $100,000,

(2) 100 percent of the total reasonable and necessary corrective action costs
greater than $100,000 but less than or equal to $200,000,

(3) 80 percent of the total reasonable and necessary corrective action costs greater
than $200,000 but less than or equal to $300,000, and

(4) 60 percent of the total reasonable and necessary corrective action costs greater
than $300,000 but less than or equal to $350,000

(b) A reimbursement or payment may not be made until the board has determined
that the costs are reasonable and are for a reimbursement of the costs that were
actually incurred

(c) The board may make periodic payments or reimbursements as corrective action
costs are mcurred upon receipt of invoices for the corrective action costs
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(d) Money in the agricultural chemical response and reumbursement account 1s
appropriated to the commussioner to make payments and rexmbursements directed by
the board under this subdivision

(e) The board may not make remmbursement greater than the maximum allowed
under paragraph (a) for all incidents on a single site which

(1) were not reported at the time of release but were discovered and reported
after July 1, 1989, and

(2) may have occurred prior to July 1, 1989, as determined by the commussioner

(f) The board may only reimburse an eligible person for separate incidents within
a single site if the commussioner determines that each incident 1s completely separate
and distinct 1 respect of location within the single site or time of occurrence

Subd 5 Rermbursement or payment decisions (a) The board may 1ssue a letter of
mntent on whether a person 1s ehigible for payment or reimbursement The letter 1s not
binding on the board

(b) The board must issue an order granting or denying a request within 30 days
following the board meeting at which the board votes to grant or deny a request for
reimbursement or for payment under subdivision 1, 2, or 3

(c) After an mitial request 1s made for reimbursement, notwithstanding subdivi
sions 1 to 4, the board may deny additional requests for reimbursement

(d) If a request 1s denied, the eligible person may appeal the decision as a
contested case hearmg under chapter 14

Subd 6 Subrogation (a) If a person other than a responsible party 1s paid or
reimbursed from the response reimbursement account as a condition of payment or
reimbursement, the state 1s subrogated to the nghts of action the person paid or
reimbursed has agamst the responsible party The commissioner shall collect the
amounts from the responsible party and on request of the commissioner on behalf of
the board the attorney general shall bring an action to enforce the collection

(b) Amounts collected under this subdivision must be credited to the agricultural
chemical response and reimbursement account

Hastory 1989 ¢ 326 art 8 s 4, 1990 ¢ 597 s 14, 1991 ¢ 355 5 3 4, 1993 ¢ 367 5 24,
1995 ¢ 1825 2,3, 2000 ¢ 477 s 22, 2000 ¢ 488 ait 3 5 10

18E 05 AGRICULTURAL CHEMICAL RESPONSE COMPENSATION BOARD

Subdiwvision 1 Membership (a) The agricultural chemical response compensation
board 1s created to consist of the commssioner of agriculture, the commussioner of
commerce, and three private industry members consisting of one representative of
agricultural chemical manufacturers and wholesalers, one representative of farmers,
and one representative of dealers who sell the agricultural chemicals at retail The
governor shall appoint the private industry members Appointment, vacancies, removal,
terms, and payment of compensation and expenses of members, but not expiration of
the board itself, are governed by section 15 0575

(b) The commuissioner of agriculture shall provide staff to support the activities of
the board

(¢) The board shall adopt rules regarding its practices and procedures, the
application form and procedures for determining eligibility for and the amount of
rexmbursement, and procedures for investigation of claims

Subd 2 Duties The board shall
(1) accept applications for reimbursement from the account,
(2) determine the eligibility of applicants for reimbursement,

(3) determine the amount of reimbursement due each eligible applicant and the
reimbursement payment schedule where applicable, and
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(4) order remmbursement and notify the commussioner of the eligible person, the
amount of reimbursement due, and the payment schedule, if any

Subd 3 Procedures The board must receive a completed application at least 30
days before a board meeting 1n order for a request for reimbursement or payment to be
considered at that meeting, unless the applicant and the commissioner agree to a
longer time period The board may wawve the 30 day requirement 1f 1t determines that
undue financial hardship to the applicant will result if action 1s delayed until the next
regular meeting The board must act upon a completed application request at the next
regular board meeting, unless additional information 1s required from the applicant or
the commussioner If the board denies reimbursement or payment, 1ts decision may be
appealed 1n a contested case proceeding under chapter 14

Hastory 1989 c 326 art 8s 5, 1991 ¢ 3555 5, 1996 c 305 art 25 3

18E 06 REPORT

By September 1 of each year, the agnicultural chemical response compensation
board and the commuissioner shall submut to the house of representatives committee on
ways and means, the senate committee on finance, the house of representatives and
senate commuittees with jurisdiction over the environment, natural resources, and
agriculture, and the environmental quality board a report detailing the activities and
reimbursements for which money from the account has been spent during the previous
year

History 1989 ¢ 326 art 85 6, 1993 c 4513, 1994 ¢ 557 5 10, 1999 c 86 art 35 6
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