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CHAPTER 524

UNIFORM PROBATE CODE
524.2-101 Intestate estate.
524.2-201 Definitions.
524.2-702 Requirement of survival for 120 

hours for devisees, beneficiarics of 
certain trusts, and appointees of 
certain powers of appointment; 
simultaneous death act for other 
cases.

524.3-916 Apportionment of estate taxes and 
generation-skipping tax.

524.2-101 INTESTATE ESTATE.
(a) The intestate estate of the decedent consists of any part of the decedent’s estate not 

allowed to the decedent’s spouse or descendants under sections 524.2^402,524.2^403, and 
524^2-404, and not disposed of by will. The intestate estate passes by intestate succession to 
the decedent’s heirs as prescribed in this chapter, except as modified by the decedent’s will.

(b) A decedent by will may expressly exclude or limit the right of an individual or class 
to succecd to property of the dccedent passing by intestate succession. If that individual or a 
member of that class survives the decedent, the share of the decedent’s intestate estate to 
which that individual or class would have succeeded passes as if that individual or each mem
ber of that class had disclaimed an intestate share.

History: 1999 c 171 s 1

524.2-201 DEFINITIONS.
In this part:
(1) As used in sections other than section 524.2-205, “decedent’s nonprobate transfers 

to others” means the amounts that are included in the augmented estate under section
524.2-205.

(2) “Interest in property held with right of survivorship” means the severable interest 
owned by the person or persons whose interest is being determined in properly held in joint 
tenancy or in other form of common ownership with aright of survivorship. The interest shall 
be identified and valued as of the time immediately prior to the death of the decedent or the 
date of the transfer which causes the property to be included in the augmented estate, as the 
case may be. In the case of an account described in article 6, part 2, the severable interest 
owned by the person is the amount which belonged to the person determined under section 
524.6-203. In the case of property described in article 6, part 3, the severable interest owned 
by the person is the amount consistent with section 524.6-306.

(3) “Marriage,” as it relates to a transfer by the decedent during marriage, means any 
marriage of the decedent to the decedent’s surviving spouse.

(4) “Nonadverse party” means a person who does not have a substantial beneficial inter
est in the trust or other property arrangement that would be adversely affected by the exercise 
or nonexercise of the power that the person possesses respecting the trust or other property 
arrangement. A person having a general power of appointment over property is deemed lo 
have a beneficial interest in the property.

(5) “Power” or “power of appointment” includes a power to designate the beneficiary of 
an insurance policy or other contractual arrangement.

(6) “Presently exercisable general power of appointment” means a power possessed by 
a person at the time in question to create a present or future interest in the person, in the per
son’s creditors, in the person’s estate, or in the creditor of the person’s estate, whether or not 
the person then had the capacity to exercise the power. “General power of appointment” 
means a power, whether or not presently exercisable, possessed by a person to create a pres
ent or future interest in the person, in the person’s creditors, in the person’s estate, or in credi
tors of the person’s estate.

■ (7) “Probate estate” means property that would pass by intestate succession if the dece
dent dies without a valid will.
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(8) “Property” includes values subject to a beneficiary designation.
(9) “Right to income” includes a right to payments under a commercial or private annu

ity, an annuity trust, a unitrust, or a similar arrangement.
(10) “Transfer” includes: (i) the exercise, release, or lapse of a general power of ap

pointment created by the decedent alone or in conjunction with any other person, or exercis
able by a nonadverse party; and (ii) the exercise or release by the decedent of a presently excr- 
cisable general power of appointment created by someone other than the decedent. “Trans
fer” does not include the lapse, other than a lapse at death, of a power described in clause (ii).

(11) “Bona fide purchaser” means a purchaser for value in good faith and without notice 
or actual knowledge of an adverse claim, or a person who receives a payment or other item of 
property in partial or full satisfaction of a legally enforceable obligation in good faith without 
notice of an adverse claim. In the case of real property located in Minnesota purchased from a 
successor or successors in interest of a decedent, the purchaser is without notice of an adverse 
claim arising under this part or, if the decedent was not domiciled in Minnesota at the time of 
death, arising under similar provisions of the law of the decedent’s domicile, unless the dece
dent’s surviving spouse has filed a notice in the office of the county recorder of the county in 
which the real property is’located or, if the property is registered land, in the office of the 
registrar of titles of the county in which the real property is located, containing the legal de
scription of the property, a brief statement of the nature and extent of the interest claimed, and 
the venue, titled and file number of the proceeding for an elective share, if any has been com
menced. The registrar of titles is authorized to accept for registration any such notice which 
relates to registered land.

History: 1999 c 11 art 1 s 71

524.2-702 REQUIREMENT OF SURVIVAL FOR 120 HOURS FOR DEVISEES, 
BENEFICIARIES OF CERTAIN TRUSTS, AND APPOINTEES OF CERTAIN 
POWERS OF APPOINTMENT; SIMULTANEOUS DEATH ACT FOR OTHER 
CASES.

(a) Requirement of survival for 120 hours. A beneficiary of a trust in which the grant
or has reserved a power to alter, amend, revoke, or terminate the provisions of the trust who 
fails to survive the grantor by 120 hours, a devisee who fails to survive the testator by 120 
hours, or an appoi ntee of a power of appointment taking effect at the death of the holder of the 
power who fails to survive the holder of the power by 120 hours is deemed to have prede
ceased the grantor, testator, or holder of the power for purposes of determining title to proper
ty passing by the trust instrument, by the testator’s will, or by the exercise of the power of 
appointment.

(b)(1) Title to property in other cases. In cases not governed by section 524.2-104 or 
paragraph (a), where the title to property or the devolution thereof depends upon priority of 
death and there is no sufficient evidence that the persons have died otherwise than simulta
neously, the property of each person shall be disposed of as if  the person had survived, except 
as provided otherwise in this paragraph.

(2) Division of property. Where two or more beneficiaries are designated to take 
successively by reason of survivorship under another person’s disposition of property and 
there is no sufficient evidence that these beneficiaries have died otherwise than simulta
neously the property thus disposed of shall be divided into as many equal portions as there are 
successive beneficiaries and these portions shall be distributed respectively to those who 
would have taken in the event that each designated beneficiary had survived.

(3) Division of property. Where there is no sufficient evidence that two joint tenants or 
tenants by the entirety have died otherwise than simultaneously the property so held shall be 
distributed one-half as if one had survived and one-half as if the other had survived. If there 
are more than two joint tenants and all of them have so died the property thus distributed shall 
be in the proportion that one bears lo the whole number of joint tenants.

(4) Division of property. Where the insured and the beneficiary in a policy of life or 
accident insurance have died and there is no sufficient evidence that they have died otherwise 
than simultaneously the proceeds of the policy shall be distributed as if the insured had sur
vived the beneficiary.
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(c) Not retroactive. This section does not apply to the distribution of the property of a 
person who has died before it takes effect. Paragraph (a) applies only to persons who die on or 
after August 1, 1999.

(d) Application. This section does not apply in the case of wills, trusts, deeds, contracts 
of insurance, or documents exercising powers of appointment wherein provision has been 
made for distribution of property different from the provisions of this section. Paragraph (a) 
does not apply to trusts which are part of a qualified or nonqualified retirement plan or indi
vidual retirement accounts.

History: 1999 c 171 s 2

524.3-916 APPORTIONMENT OF ESTATE TAXES AND GENERATION-SKIP
PING TAX.

(a) For purposes of this section:
(1) “estate” means the gross estate'of a decedent as determined for the purpose of federal 

estate tax or the estate tax payable to this state;
(2) “decedent’s generation-skipping transfers” means all generation-skipping trans

fers as determined for purposes of the federal generation-skipping tax which occur by reason 
of the decedent’s death which relate to property which is included in the decedent’s estate;

(3) “person” means any individual, partnership, association, joint stock company, cor
poration, limited liability company, government, political .subdivision, governmental 
agency, or local governmental agency;

(4) “person interested in the estate” means any person entitled to receive, or who has 
received, from a decedent or by reason of the death of a decedent any property or interest 
therein included in the decedent’s estate. It includes a personal representative, guardian, con
servator, trustee, and custodian;

(5) “state” means any state, territory, or possession of the United States, the District of 
Columbia, and the. Commonwealth of Puerto Rico;

(6) “estate tax” means the federal estate tax and the state estate tax determined by the 
commissioner of revenue pursuant lo chapter 291 and interest and penalties imposed in addi
tion to the tax;

(7) “decedent’s generation-skipping tax” means the federal generation-skipping tax 
imposed on the decedent’s generation-skipping transfers and interest and penalties imposed 
in addition to the tax;

(8) “fiduciary” means personal representative or trustee.
(b) Unless the will or other governing.instrument otherwise provides:
(1) the estate tax shall be apportioned among all persons interested in the estate. The 

apportionment is to be made in the proportion that the value of the interest of each person 
interested in the estate bears to the total value of the interests of all persons interested in the 
estate. The values used in determining the tax are to be used for that purpose; and

(2) the decedent’s generation-skipping tax shall be apportioned as provided by federal 
law. To the extent not provided by federal law, the decedcnt’s generation-skipping tax shall 
be apportioned among all persons receiving the decedent’s generation-skipping transfers 
whose tax apportionment is not provided by federal law in the proportion that the value of the 
transfer to each person bears to the total value o f all such transfers.

If the decedent’s will or other written instrument directs a method of apportionment of 
estate tax or of the decedent’s generation-skipping tax different from the method described 
in this section, the method described in the will or other written instrument controls provided, 
however, that:

(i) unless the decedent’s will or Other written instrument specifically indicates an intent 
to waive any right of recovery under section 2207A of the Internal Revenue Code of 1986, as 
amended, estate taxes must be apportioned under the.method described in this section to 
property included in the decedent’s estate under section 2044 of the Internal Revenue Code 
of 1986, as amended; and

(ii) unless the decedent’s will or other written instrument specifically indicates an intent 
to waive any right of recovery under section 2207B of the Internal Revenue Code of 1986, as
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amended, estate taxes must be apportioned under the method described in this section to 
property included in the decedent’s estate under section 2036 of the Internal Revenue Code 
of 1986, as amended.

(c)( 1) The court in which venue lies for the administration of the estate of a decedent, on 
petition for the purpose may determine the apportionment of the estate tax or of the dece
dent’s generation-skipping tax.

(2) If the court finds that it is inequitable to apportion interest and penalties in the man
ner provided in subsection (b), because of special circumstances, it may direct apportion
ment thereof in the manner it finds equitable.

(3) If the court finds that the assessment of penalties and interest assessed in relation to 
the estate tax or the decedent’s generation-skipping tax is due to delay caused by the negli
gence of the fiduciary, the court may charge the fiduciary with the amount of the assessed 
penalties and interest.

(4) In any action to recover from any person interested in the estate the amount of the 
estate tax or of the decedent’s generation-skipping lax apportioned to the person in accord
ance with this section the determination of the court in respect thereto shall be prima facie 
correct.

(d)(1) The personal representative or other person in possession of the property of the 
decedent required to pay the estate tax or the decedent’s generation-skipping tax may with
hold from any property distributable to any person interested in the estate, upon its distribu
tion, the amount of any taxes attributable to the person’s interest. If the property in possession 
of the personal representative or other person required to pay any taxes and distributable to 
any person interested in the estate is insufficient to satisfy the proportionate amount of the 
taxes determined to be due from the person, the personal representative or other person re
quired to pay any taxes may recover the deficiency from the person interested in the estate. If 
the property is not in the possession of the personal representative or the other person re
quired to pay any taxes, the personal representative or the other person required to pay any 
taxes may recover from any person interested in the estate the amount of any taxes appor
tioned to the person in accordance with this section.

(2) If property held by the personal representative or other person in possession of the 
property of the decedent required to pay the estate tax or the decedent’s generation-skipping 
tax is distributed prior to final apportionment of the estate tax or the decedent’s generation- 
skipping tax, the distributee shall provide a bond or other security for the apportionment li
ability in the form and amount prescribed by the personal representative or other person, as 
the case may be.

(e)(1) In making an apportionment, allowances shall be made for any exemptions 
granted, any classification made of persons interested in the estate and for any deductions 
and credits allowed by the law imposing the tax.

(2) Any exemption or deduction allowed by reason of the relationship of any person to 
the decedent, by reason of the purposes of the gift, or by allocation to the gift (either by elec
tion by the fiduciary or by operation of federal law), inures to the benefit of the person bear
ing such relationship or receiving the gift; but if an interest is subject to a prior present interest 
which is not allowable as a deduction^ the tax apportionable against the present interest shall 
be paid from principal.

(3) Any deduction for property previously taxed and any credit for gift taxes or death 
taxes of a foreign country paid by the decedent or the decedent’s estate inures to the propor
tionate benefit of all persons liable to apportionment.

(4) Any credit for inheritance, succession or estate taxes or taxes in the nature thereof 
applicable to property or interests includable in the estate, inures to the benefit of the persons 
or interests chargeable with the payment thereof-to the extent proportionately that the credit 
reduces the tax.

(5) To the extent that property passing lo or in trust for a surviving spouse or any charita
ble, public or similar gift or devise is not an allowable deduction for purposes of the estate tax 
solely by reason of an estate tax imposed upon and deductible from the property, the property 
is not included in the computation provided for in subsection (b)( 1) hereof, and to that extent 
no apportionment is made against the property. The sentence immediately preceding does
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not apply to any case if the result would be to deprive the estate of a deduction otherwise 
allowable under section 2053(d) of the Internal Revenue Code of 1986, as amended, of the 
United States, relating to deduction for state death taxes on transfers for public, charitable, or 
religious uses.

(f) No interest in income and no estate for years or for life or other temporary interest in 
any property or fund is subject to apportionment as between the temporary interest and the 
remainder. The estate tax on the temporary interest and the estate tax, if any, on the remainder 
is chargeable against the corpus of the property or funds subject to the temporary interest and 
remainder. The decedent’s generation-skipping tax is chargeable against the property which 
constitutes the decedent’s generation-skipping transfer.

(g) Neither the personal representative nor other person required to pay the tax is under 
any duty to institute any action to recover from any person interested in the estate the amount 
of the estate tax or of the decedent’s generation-skipping tax apportioned to the person until 
the final determination of the tax. A personal representative or other person required to pay 
the estate tax or decedent’s generation-skipping tax who institutes the action within a reason
able time after final determination of the tax is not subject to any liability or surcharge be
cause any portion of the tax apportioned to any person interested in the estate was collectible 
at a time following the death of the decedent but thereafter became uncollectible. If the per
sonal representative or other person required to pay the estate tax or decedent’s generation- 
skipping tax cannot collect from any person interested in the estate the amount of the tax ap
portioned to the person, the amount not recoverable shall be equitably apportioned among 
the other persons interested in the estate who are subject to apportionment of the tax in
volved.

(h) A personal representative acting in another state or a person required to pay the es
tate tax or decedent’s generation-skipping tax domiciled in another state may institute an ac
tion in the courts of this state and may recover a proportionate amount of the federal estate 
tax, of an estate tax payable to another state or of a death duty due by a decedent’s estate to 
another state, or of the decedent’s generation-skipping tax, from a person interested in the 
estate who is either domiciled in this state or who owns property in this state subject to attach
ment or execution. For the purposes of the action the determination of apportionment by the 
court having jurisdiction of the administration of the decedent’s estate in the other state is 
prima facie correct.

History: 7999 c 171 s 3
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