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245A.01 CITATION.
Sections 245A.01 to 245A.16 may be cited as the “human services licensing act.”

History: 1987 ¢ 333 s 1

245A.02 DEFINITIONS.

Subdivision 1. Scope. The terms used in sections 245A.01 to 245A.16 have the mean-
ings given them in this section.

Subd. 2. Adult. “Adult” means a person who is 18 years old or older and who:

(1) has mental illness, mental retardation or a related condition, a physical handxcap, or
a functional impairment; or

(2) is chemically dependent or abuses chemicals.

Subd. 3. Applicant. “Applicant” means an individual, corporation, partnership, volun-
tary association, controlling individual, or other organization that has applied for licensure
under sections 245A.01 to 245A.16 and the rules of the commissioner.

Subd. 4. Child. “Child” means a person who has not reached age 18.

Subd. 5. Commissioner. “Commissioner” means the commissioner of human services
or the commissioner’s designated representative including county agencies and private
agencies.

Subd. 5a. Controlling individual. “Controlling individual” means a public body, gov-
ernmental agency, business entity, officer, program administrator, or director whose respon-
sibilities include the direction of the management or policies of a program. Controlling indi-
vidual also means an individual who, directly or indirectly, beneficially owns an interest in a
corporation, partnership, or other business association that is a controlling individual. Con-
trolling individual does not include:

(1) a bank, savings bank, trust company, savings association, credit union, industrial
loan and thrift company, investment banking firm, or insurance company unless the entity
operates a program directly or through a subsidiary;

(2) an individual who is a state or federal official, or state or federal employee, or a
member or employee of the governing body of a political subdivision of the state or federal
government that operates one or more programs, unless the individual is also an officer or
director of the program, receives remuneration from the program, or owns any of the benefi-
cial interests not excluded in this subdivision;

(3) an individual who owns less than five percent of the outstanding common shares of a
corporation:

(i) whose securities are exempt under section 80A.15, subdivision 1, clause (f); or
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(ii) whose transactions are exempt under section 80A.15, subdivision 2, clause (b); or

(4) an individual who is a member of an organization exempt from taxation under sec-
tion 290.05, unless the individual is also an officer or director of the program or owns any of
the beneficial interests not excluded in this subdivision. This clause does not exclude from
the definition of controlling individual an organization that is exempt from taxation.

Subd. 6. County agency. “County agency” means the agency designated by the county
board of commissioners, human service boards, local social services agencies or multicoun-
ty local social services agencies, or departments where those have been established under the
law.

Subd. 6a. Drop—in child care program. “Drop—in child care program” means a nonres-
idential program of child care in which children participate on a one—time only or occasional
basis up to a maximum of 90 hours per child, per month. A drop—in child care program must
be licensed under Minnesota Rules governing child care centers. A drop—in child care pro-
gram must meet one of the following requirements to quallfy for the rule exemptions speci-
fied in section 245A.14, subdivision 6:

(1) the drop—in child care program operates in a child care center which houses no child
care program except the drop—in child care program;

(2) the drop—in child care program operates in the same child care center but not during
the same hours as a regularly scheduled ongoing child care program with a stable enroliment;
or

(3) the drop-in child care program operates in a child care center at the same time as a
regularly scheduled ongoing child care program with a stable enrollment but the program’s
activities, except for bathroom use and outdoor play, are conducted separately from each oth-
er.

Subd. 7. Functional impairment. For the purposes of adult day care or adult foster
care, “functional impairment” means:

(1) a condition that is characterized by substantial difficulty in carrying out one or more
of the essential major activities of daily living, such as caring for oneself, performing manual
tasks, walking, seeing, hearing, speaking, breathing, learning, working; or

(2) a disorder of thought or mood that significantly impairs judgment, behavior, capac-
ity to recognize reality, or ability to cope with the ordinary demands of life and that requires
support to maintain independence in the community.

Subd. 7a. HIV minimum standards. “HIV minimum standards” means those items
approved by the department and contained in the HIV—1 Guidelines for chemical dependen-
cy treatment and care programs in Minnesota including HIV education to clients, completion
of HIV training by all new and existing staff, provision for referral to individual HIV coun-
seling and services for all clients, and the implementation of written policies and procedures
for working with HTV—infected clients.

Subd. 7b. Interpretive guidelines. “Interpretive guidelines” means a policy statement
that has been published pursuant to section 245A.09, subdivision 12, and which provides in-
terpretation, details, or supplementary information concerning the application of laws or
rules. Interpretive guidelines are published for the information and guidance of consumers,
provigers of service, county agencies, the department of human services, and others con-
cerne

Subd. 8. License. “License” means a certificate issued by the commissioner authorizing
the license holder to provide a specified program for a specified period of time and in accor-
dance with the terms of the license and the rules of the commissioner.

Subd. 9. License holder. “License holder” means an individual, corporation, partner-
ship, voluntary association, or other organization that is legally responsible for the operation
of the program, has been granted a license by the commissioner under sections 245A.01 to
245A.16 and the rules of the commissioner, and is a controlling individual.

Subd. 10. Nonresidential program. “Nonresidential program” means care, supervi-
sion, rehabilitation, training or habilitation of a person provided outside the person’s own
home and provided for fewer than 24 hours a day, including adult day care programs; a nurs-
ing home that receives public funds to provide services for five or more persons whose pri-

Copyright © 1996 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 1996

471 HUMAN SERVICES LICENSING 245A.02

mary diagnosis is mental retardation or a related condition or mental illness and who do not
have a significant physical or medical problem that necessitates nursing home care; a nursing
home or hospital that was licensed by the commissioner on July 1, 1987, to provide a pro-
gram for persons with a physical handicap that is not the result of the normal aging process
and considered to be a chronic condition; and chemical dependency or chemical abuse pro-
grams that are located in a nursing home or hospital and receive public funds for providing
chemical abuse or chemical dependency treatment services under chapter 254B. Nonresi-
dential programs include home and community-based services and semi—independent liv-
ing services for persons with mental retardation or a related condition that are provided in or
outside of a person’s own home.

Subd. 10a. Parent cooperative. “Parent cooperative” means a nonprofit group child
care program that is governed by a board that meets regularly and makes all continuing op-
erational decisions about the program. At least 70 percent of the board membership must be
parent—users of the program.

Subd. 11. Person. “Person” means a child or adult as defined in subdivisions 2 and 4.

Subd. 12. Private agency. “Private agency” means an individual, corporation, partner-
ship, voluntary association or other organization, other than a county agency, or a court with
jurisdiction, that places persons who cannot remain in their own homes in residential pro-
grams, foster care, or adoptive homes.

Subd. 13. Individual who is related. “Individual who is related” means a spouse, a par-
ent, a natural or adopted child or stepchild, a stepparent, a stepbrother, a stepsister, a niece, a
nephew, an adoptive parent, a grandparent, a sibling, an aunt, an uncle, or a legal guardian.

Subd. 14. Residential program. “Residential program” means a program that provides
24-hour—a—day care, supervision, food, lodging, rehabilitation, training, education, habilita-
tion, or treatment outside a person’s own home, including a nursing home or hospital that
receives public funds, administered by the commissioner, to provide services for five or
more persons whose primary diagnosis is mental retardation or a related condition or mental
illness and who do not have a significant physical or medical problem that necessitates nurs-
ing home care; a program in an intermediate care facility for four or more persons with men-
tal retardation or a related condition; a nursing home or hospital that was licensed by the com-
missioner on July 1, 1987, to provide a program for persons with a physical handicap that is
not the result of the normal aging process and considered to be a chronic condition; and
chemical dependency or chemical abuse programs that are located in a hospital or nursing
home and receive public funds for providing chemical abuse or chemical dependency treat-
ment services under chapter 254B. Residential programs include home and community—
based services for persons with mental retardation or a related condition that are provided in
or outside of a person’s own home.

Subd. 15. Respite care services. “Respite care services” means temporary services
provided to a person due to the absence or need for relief of the person’s family member or
legal representative who is the primary caregiver and principally responsible for the care and
supervision of the person. Respite care services are those that provide the level of supervision
and care that is necessary to ensure the health and safety of the person. Respite care services
do not include services that are specifically directed toward the training and habilitation of
the person.

Subd. 16. School age child. “School age child” means a child who is at least of suffi-
cient age to have attended the first day of kindergarten, or is eligible to enter kindergarten
within the next four months, but is younger than 13 years of age.

Subd. 17. School age child carc program. “School age child care program” means a
nonresidential program serving more than ten children with the primary purpose of provid-
ing child care for school age children. School age child care program does not include pro-
grams such as scouting, boys clubs, girls clubs, nor sports or art programs.

History: 1987 ¢ 3335 2; 1988 c 411 5 1; 1989 ¢ 282 art 2 s 6065, 1990 c 568 art 2
540, 1991c 1425 1;1992c 513 art 95 7,8; 1993 ¢ 3385 1,2; 1994 c 631 s 31; 1995 ¢
15851,2;,1995¢c202art 1525, 1995¢207 art 2s 4
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245A.03 WHOQ MUST BE LICENSED.

Subdivision 1. License required. Unless licensed by the commissioner, an individual,
corporation, partnership, voluntary association, other organization, or controlling individual
must not:

(1) operate a residential or a nonresidential program;

(2) receive a child or adult for care, supervision, or placement in foster care or adoption;

(3) help plan the placement of a child or adult in foster care or adoption or engage in
placement activities as defined in section 259.21, subdivision 9, in this state, whether or not
the adoption occurs in this state; or

(4) advertise a residential or nonresidential program.

Subd. 2. Exclusion from licensure. Sections 245A.01 to 245A.16 do not apply to:

(1) residential or nonresidential programs that are provided to a person by an individual
who is related unless the residential program is a foster care placement made by a local social
services agency or a licensed child—placing agency, except as provided in subdivision 2a;

(2) nonresidential programs that are provided by an unrelated individual to persons
from a single related family;

(3) residential or nonresidential programs that are provided to adults who do not abuse
chemicals or who do not have a chemical dependency, a mental illness, mental retardation or
a related condition, a functional impairment, or a physical handicap;

(4) sheltered workshops or work activity programs that are certified by the commission-
er of economic security; .

(5) programs for children enrolled in kindergarten to the 12th grade and prekindergarten
special education in a school as defined in section 120.101, subdivision 4, and programs
serving children in combined special education and regular prekindergarten programs that
are operated or assisted by the commissioner of children, families, and learning;

(6) nonresidential programs primarily for children that provide care or supervision,
without charge for ten or fewer days a year, and for periods of less than three hours a day
while the child’s parent or legal guardian is in the same building as the nonresidential pro-
gram or present within another building that is directly contiguous to the building in which
the nonresidential program is located;

(7) nursing homes or hospitals licensed by the commissioner of health except as speci-
fied under section 245A.02;

(8) board and lodge facilities licensed by the commissioner of health that provide ser-
vices for five or more persons whose primary diagnosis is mental illness who have refused an
agpropriate residential program offered by a county agency. This exclusion expires on July 1,
1990;

(9) homes providing programs for persons placed there by a licensed agency for legal
adoption, unless the adoption is not completed within two years;

(10) programs licensed by the commissioner of corrections;

(11) recreation programs for children or adults that operate for fewer than 40 calendar
days in a calendar year;

(12) programs operated by a school as defined in section 120.101, subdivision 4, whose
primary purpose is to provide child care to school—age children, provided the program is ap-
proved by the district’s school board;

(13) head start nonresidential programs which operate for less than 31 days in each cal-
endar year; .

(14) noncertified boarding care homes unless they provide services for five or more per-
sons whose primary diagnosis is mental illness or mental retardation;

(15) nonresidential programs for nonhandicapped children provided for a cumulative
total of less than 30 days in any 12—month period;

(16) residential programs for persons with mental illness, that are located in hospitals,
until the commissioner adopts appropriate rules;

(17) the religious instruction of school-age children; Sabbath or Sunday schools; or the
congregate care of children by a church, congregation, or religious society during the period
used by the church, congregation, or religious society for its regular worship;
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(18) camps licensed by the commissioner of health under Minnesota Rules, chapter
4630;

(19) mental health outpatient services for adults with mental illness or children with
emotional disturbance;

(20) residential programs serving school-age children whose sole purpose is cultural or
educational exchange, until the commissioner adopts appropriate rules;

(21) unrelated individuals who provide out-of-home respite care services to persons
with mental retardation or related conditions from a single related family for no more than 90
days in a 12—-month period and the respite care services are for the temporary relief of the
person’s family or legal representative;

(22) respite care services provided as a home and community—based service to a person
with mental retardation or a related condition, in the person’s primary residence;

(23) community support services programs as defined in section 245.462; subdivision
6, and family community support services as defined in section 245.4871, subdivision 17; or

(24) the placement of a child by a birth parent or legal guardian in a preadoptive home
for purposes of adoption as authorized by section 259.47.

For purposes of clause (6), a building is directly contiguous to a building in which a non-
residential program is located if it shares a common wall with the building in which the non-
residential program is located or is attached to that building by skyway, tunnel, atrium, or
common roof.

Subd. 2a. Foster care by an individual who is related to a child; license required.
Notwithstanding subdivision 2, clause (1), in order to provide foster care for a child, an indi-
vidual who is related to the child, other than a parent, or legal guardian, must be licensed by
the commissioner except as provided by section 245A.035.

Subd. 3. Unlicensed programs. (2) It is a misdemeanor for an individual, corporation,
partnership, voluntary association, other organization, or a controlling individual to provide
a residential or nonresidential program without a license and in willful disregard of sections
245A.01 to 245A.16 unless the program is excluded from licensure under subdivision 2.

(b) If, after receiving notice that a license is required, the individual, corporation, part-
nership, voluntary association, other organization, or controlling individual has failed to ap-
ply for a license, the commissioner may ask the appropriate county attorney or the attorney
general to begin proceedings to secure a court order against the continued operation of the
program. The county attorney and the attorney general have a duty to cooperate with the
commissioner.

History: 1987 ¢ 3335 3, 1988 c 411 5 2; 1989 ¢ 282 art 2 s 6668, 1990 c 568 art 2
541;1991¢c265art9s63; 1992c 499 art3s12; 1992c 513 art9s9; 1993 ¢ 3385 3,4;
1993¢ 33955, 1994c 4835 1; 1994¢ 5985 1,2; 1994 ¢ 631 s 3,4,31; 1995¢c 158 5 3;
1995¢ 207 art2s5; 1Sp1995¢c 3art 165 13

245A.035 RELATIVE FOSTER CARE; EMERGENCY LICENSE.

Subdivision 1. Grant of emergency license. Notwithstanding section 245A.03, subdi-
vision 2a, a county agency may place a child for foster care with a relative who is not licensed
to provide foster care, provided the requirements of subdivision 2 are met. As used in this
section, the term “relative™ has the meaning given it under section 260.181, subdivision 3.

Subd. 2. Cooperation with emergency licensing process. (a) A county agency that
places a child with a relative who is not licensed to provide foster care must begin the process
of securing an emergency license for the relative as soon as possible and must conduct the
initial inspection required by subdivision 3, clause (1), whenever possible, prior to placing
the child in the relative’s home, but no later than three working days after placing the child in
the home. A child placed in the home of a relative who is not licensed to provide foster care
must be removed from that home if the relative fails to cooperate with the county agency in
securing an emergency foster care license. The commissioner may issue an emergency foster
care license to a relative with whom the county agency wishes to place or has placed a child
for foster care, or to a relative with whom a child has been placed by court order.
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(b) If a child is to be placed in the home of a relative not licensed to provide foster care,
either the placing agency or the county agency in the county in which the relative lives shall
conduct the emergency licensing process as required in this section.

Subd. 3. Requirements for emergency license. Before an emergency license may be
issued, the following requirements must be met:

(1) the county agency must conduct an initial inspection of the premises where the fos-
ter care is to be provided to ensure the health and safety of any child placed in the home. The
county agency shall conduct the inspection using a form developed by the commissioner;

(2) at the time of the inspection or placement, whichever is earlier, the relative being
considered for an emergency license shall receive an application form for a child foster care
license; and

(3) whenever possible, prior to placing the child in the relative’s home, the relative be-
ing considered for an emergency license shall provide the information required by section
245A.04, subdivision 3, paragraph (b).

Subd. 4. Applicant study. When the county agency has received the information re-
quired by section 245A.04, subdivision 3, paragraph (b), the county agency shall begin an
applicant study according to the procedures in section 245A.04, subdivision 3. The commis-
sioner may issue an emergency license upon recommendation of the county agency once the
initial inspection has been successfully completed and the information necessary to begin the
applicant background study has been provided. If the county agency does not recommend
that the emergency license be granted, the agency shall notify the relative in writing that the
agency is recommending denial to the commissioner; shall remove any child who has been
placed in the home prior to licensure; and shall inform the relative in writing of the procedure
to request review pursuant to subdivision 6. An emergency license shall be effective until a
child foster care license is granted or denied, but shall in no case remain in effect more than 90
days from the date of placement.

Subd. 5. Child foster care license application. The emergency license holder shall
complete the child foster care license application and necessary paperwork within ten days of
the placement. The county agency shall assist the emergency license holder to complete the
application. The granting of a child foster care license to a relative shall be under the proce-
dures in this chapter and according to the standards set forth by foster care rule. In licensing a
relative, the commissioner shall consider the importance of maintaining the child’s relation-
ship with relatives as an additional significant factor in determining whether to set aside a
licensing disqualifier under section 245A.04, subdivision 3b, or to grant a variance of licens-
ing requirements under section 245A.04, subdivision 9.

Subd. 6. Denial of emergency license. If the commissioner denies an application for an
emergency foster care license under this section, that denial must be in writing and must in-
clude reasons for the denial. Denial of an emergency license is not subject to appeal under
chapter 14. The relative may request a review of the denial by submitting to the commission-
er a written statement of the reasons an emergency license should be granted. The commis-
sioner shall evaluate the request for review and determine whether to grant the emergency
license. The commissioner’s review shall be based on a review of the records submitted by
the county agency and the relative. Within 15 working days of the receipt of the request for
review, the commissioner shall notify the relative requesting review in written form whether
the emergency license will be granted. The commissioner’s review shall be based on a review
of the records submitted by the county agency and the relative. A child shall not be placed or
remain placed in the relative’s home while the request for review is pending. Denial of an
emergency license shall not preclude an individual from reapplying for an emergency license
or from applying for a child foster care license. The decision of the commissioner is the final
administrative agency action. .

History: 1995¢c 207 art 25 6; 1996 c 421 s 1

245A.04 APPLICATION PROCEDURES.

Subdivision 1. Application for licensure. (a) An individual, corporation, partnership,
voluntary association, other organization or controlling individual that is subject to licensure
under section 245A.03 must apply for a license. The application must be made on the forms
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and in the manner prescribed by the commissioner. The commissioner shall provide the ap-
plicant with instruction in completing the application and provide information about the
rules and requirements of other state agencies that affect the applicant.

The commissioner shall act on the application within 90 working days after a complete
application and any required reports have been received from other state agencies or depart-
ments, counties, municipalities, or other political subdivisions.

(b) An application for licensure must specify one or more controlling individuals as an
agent who is responsible for dealing with the commissioner of human services on all matters
provided for in this chapter and on whom service of all notices and orders must be made. The
agent must be authorized to accept service on behalf of all of the controlling individuals of
the program. Service on the agent is service on all of the controlling individuals of the pro-
gram. It is not a defense to any action arising under this chapter that service was not made on
each controlling individual of the program. The designation of one or more controlling indi-
viduals as agents under this paragraph does not affect the legal responsibility of any other
controlling individual under this chapter.

Subd. 2. Notification of affected municipality. The commissioner must not issue a li-
cense without giving 30 calendar days’ written notice to the affected municipality or other
political subdivision unless the program is considered a permitted single—family residential
use under sections 245A.11 and 245A.14. The notification must be given before the first is-
suance of a license and annually after that time if annual notification is requested in writing
by the affected municipality or other political subdivision. State funds must not be made
available to or be spent by an agency or department of state, county, or municipal government
for payment to a residential or nonresidential program licensed under sections 245A.01 to
245A.16 until the provisions of this subdivision have been complied with in full. The provi-
sions of this subdivision shall not apply to programs located in hospitals.

Subd. 3. Study of the applicant. (a) Before the commissioner issues a license, the com-
missioner shall conduct a study of the individuals specified in paragraph (c), clauses (1) to
(5), according to rules of the commissioner.

Beginning January 1, 1997, the commissioner shall also conduct a study of employees
providing direct contact services-for nonlicensed personal care provider organizations de-
scribed in paragraph (c), clause (5).

The commissioner shall recover the cost of these background studies through a fee of no
more than $12 per study charged to the personal care provider organization.

(b) Beginning July 1, 1997, the commissioner shall conduct a background study on indi-
viduals specified in paragraph (c), clauses (1) to (5), who perform direct contact services in a
nursing home or a home care agency licensed under chapter 144A or a boarding care home
licensed under sections 144.50 to 144.58, when the subject of the study resides outside Min-
nesota; the study must be at least as comprehensive as that of a Minnesota resident and in-
clude a search of information from the criminal justice data communications network in the
state where the subject of the study resides.

(c) The applicant, license holder, the bureau of criminal apprehension, the commission-
er of health and county agencies, after written notice to the individual who is the subject of
the study, shall help with the study by giving the commissioner criminal conviction data and
reports about the maltreatment of adults substantiated under section 626.557 and the mal-
treatment of minors in licensed programs substantiated under section 626.556. The individu-
als to be studied shall include:

(1) the applicant;

(2) persons over the age of 13 living in the household where the licensed program will
be provided;

(3) current employees or contractors of the applicant who will have direct contact with
persons served by the facility, agency, or program,;

(4) volunteers or student volunteers who have direct contact with persons served by the
program to provide program services, if the contact is not directly supervised by the individu-
als listed in clause (1) or (3); and

(5) any person who, as an individual or as a member of an organization, exclusively of-
fers, provides, or arranges for personal care assistant services under the medical assistance
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program as authorized under sections 256B.04, subdivision 16, and 256B.0625, subdivision
19.

The juvenile courts shall also help with the study by giving the commissioner existing
juvenile court records on individuals described in clause (2) relating to delinquency proceed-
ings held within either the five years immediately preceding the application or the five years
immediately preceding the individual’s 18th birthday, whichever time period is longer. The
commissioner shall destroy juvenile records obtained pursuant to this subdivision when the
subject of the records reaches age 23.

For purposes of this section and Minnesota Rules, part 9543.3070, a finding that a delin-
quency petition is proven in juvenile court shall be considered a conviction in state district
court.

For purposes of this subdivision, “direct contact” means providing face—to—face care,
training, supervision, counseling, consultation, or medication assistance to persons served
by a program. For purposes of this subdivision, “directly supervised” means an individual
listed in clause (1), (3), or (5) is within sight or hearing of a volunteer to the extent that the
individual listed in clause (1), (3), or (5) is capable at all times of intervening to protect the
health and safety of the persons served by the program who have direct contact with the vol-
unteer.

A study of an individual in clauses (1) to (5) shall be conducted at least upon application
for initial license and reapplication for a license. The commissioner is not required to conduct
a study of an individual at the time of reapplication for a license, other than a family day care
or foster care license, if: (i) a study of the individual was conducted either at the time of initial
licensure or when the individual became affiliated with the license holder; (ii) the individual
has been continuously affiliated with the license holder since the last study was conducted;
and (iii) the procedure described in paragraph (d) has been implemented and was in effect
continuously since the last study was conducted. For individuals who are required to have
background studies under clauses (1) to (5) and who have been continuously affiliated with a
foster care provider that is licensed in more than one county, criminal conviction data may be
shared among those counties in which the foster care programs are licensed. A county
agency’s receipt of criminal conviction data from another county agency shall meet the crim-
inal data background study requirements of this section. .

The commissioner may also conduct studies on individuals specified in clauses (3) and
(4) when the studies are initiated by:

(i) personnel pool agencies;

(ii) temporary personnel agencies;

(iii) educational programs that train persons by providing direct contact services in li-
censed programs; and

(iv) professional services agencies that are not licensed and which contract with li-
censed programs to provide direct contact services or individuals who provide direct contact
services.

Studies on individuals in items (i) to (iv) must be initiated annually by these agencies,
programs, and individuals. Except for personal care provider organizations, no applicant, li-
cense holder, or individual who is the subject of the study shall pay any fees required to con-
duct the study.

(1) At the option of the licensed facility, rather than initiating another background study
on an individual required to be studied who has indicated to the licensed facility that a back-
ground study by the commissioner was previously completed, the facility may make a re-
quest to the commissioner for documentation of the individual’s background study status,
provided that:

(i) the facility makes this request using a form provided by the commissioner;

(ii) in making the request the facility informs the commissioner that either:

(A) the individual has been continuously affiliated with a licensed facility since the in-
dividual’s previous background study was completed, or since October 1, 1995, whichever is
shorter; or

(B) the individual is affiliated only with a personnel pool agency, a temporary personnel
agency, an educational program that trains persons by providing direct contact services in
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licensed programs, or a professional services agency that is not licensed and which contracts
with licensed programs to provide direct contact services or individuals who provide direct
contact services; and .

(iii) the facility provides notices to the individual as required in paragraphs (a) to (d),
and that the facility is requesting written notification of the individual’s background study
status from the commissioner. '

(2) The commissioner shall respond to each request under paragraph (1) with a written
notice to the facility and the study subject. If the commissioner determines that a background
study is necessary, the study shall be completed without further request from a licensed
agency or notifications to the study subject.

(3) When a background study is being initiated by a licensed facility, a study subject
affiliated with multiple licensed facilities may attach to the background study form a cover
letter indicating the additional facilities’ names, addresses, and background study identifica-
tion numbers. When the commissioner receives such notices, each facility identified by the
background study subject shall be notified of the study results. The background study notice
sent to the subsequent agencies shall satisfy those facilities’ responsibilities for initiating a
background study on that individual.

(d) If an individual who is affiliated with a program or facility regulated by the depart-
ment of human services or department of health or who is affiliated with a nonlicensed per-
sonal care provider organization, is convicted of a crime constituting a disqualification under
Minnesota Rules, parts 9543.3000 to 9543.3090, the probation officer or corrections agent
shall notify the commissioner of the conviction. The commissioner, in consultation with the
commissioner of corrections, shall develop forms and information necessary to implement
this paragraph and shall provide the forms and information to the commissioner of correc-
tions for distribution to local probation officers and corrections agents. The commissioner
shall inform individuals subject to a background study that criminal convictions for disquali-
fying crimes will be reported to the commissioner by the corrections system. A probation
officer, corrections agent, or corrections agency is not civilly or criminally liable for disclos-
ing or failing to disclose the information required by this paragraph. Upon receipt of disqual-
ifying information, the commissioner shall provide the notifications required in subdivision
3a, as appropriate to agencies on record as having initiated a background study or making a
request for documentation of the background study status of the individual. This paragraph
does not apply to family day care and foster care programs.

(e) The individual who is the subject of the study must provide the applicant or license
holder with sufficient information to ensure an accurate study including the individual’s first,
middle, and last name; home address, city, county, and state of residence for the past five
years; zip code; sex; date of birth; and driver’s license number. The applicant or license hold-
er shall provide this information about an individual in paragraph (c), clauses (1) to (5), on
forms prescribed by the commissioner. The commissioner may request additional informa-
tion of the individual, which shall be optional for the individual to provide, such as the indi-
vidual’s social security number or race.

(f) Except for child foster care, adult foster care, and family day care homes, a study
must include information related to names of substantiated perpetrators of maltreatment of
vulnerable adults that has been received by the commissioner as required under section
626.557, subdivision 9c, paragraph (i), and the commissioner’s records relating to the mal-
treatment of minors in licensed programs, information from juvenile courts as required in
paragraph (c) for persons listed in paragraph (c), clause (2), and information from the bureau
of criminal apprehension. For child foster care, adult foster care, and family day care homes,
the study must include information from the county agency’s record of substantiated mal-
treatment of adults, and the maltreatment of minors, information from juvenile courts as re-
quired in paragraph (c) for persons listed in paragraph (c), clause (2), and information from
the bureau of criminal apprehension. The commissioner may also review arrest and investi-
gative information from the bureau of criminal apprehension, the commissioner of health, a
county attorney, county sheriff, county agency, local chief of police, other states, the courts,
or the Federal Bureau of Investigation if the commissioner has reasonable cause to believe
the information is pertinent to the disqualification of an individual listed in paragraph (c),
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clauses (1) to (5). The commissioner is not required to conduct more than one review of a
subject’s records from the Federal Bureau of Investigation if a review of the subject’s crimi-
nal history with the Federal Bureau of Investigation has already been completed by the com-
missioner and there has been no break in the subject’s affiliation with the license holder who
initiated the background studies.

When the commissioner has reasonable cause to believe that further pertinent informa-
tion may exist on the subject, the subject shall provide a set of classifiable fingerprints ob-
tained from an authorized law enforcement agency. For purposes of requiring fingerprints,
the commissioner shall be considered to have reasonable cause under, but not limited to, the
following circumstances:

(1) information from the bureau of criminal apprehension indicates that the subject is a
multistate offender;

(2) information from the bureau of criminal apprehensmn indicates that multistate of-
fender status is undetermined; or

(3) the commissioner has received a report from the subject or a third party indicating
that the subject has a criminal history in a jurisdiction other than Minnesota.

(g) An applicant’s or license holder’s failure or refusal to cooperate with the commis-
sioner is reasonable cause to deny an application or immediately suspend, suspend, or revoke
a license. Failure or refusal of an individual to cooperate with the study is just cause for deny-
ing or terminating employment of the individual if the individual’s failure or refusal to coop-
erate could cause the applicant’s application to be denied or the license holder’s license to be
immediately suspended, suspended, or revoked.

(h) The commissioner shall not consider an application to be complete until all of the
information required to be provided under this subdivision has been received.

(i) No person in paragraph (c), clause (1), (2), (3), (4), or (5) who is disqualified as a
result of this section may be retained by the agency in a position involving direct contact with
persons served by the program.

(j) Termination of persons in paragraph (c), clause (1), (2), (3), (4), or (5), made in good
faith reliance on a notice of disqualification provided by the commissioner shall not subject
the applicant or license holder to civil liability.

(k) The commissioner may establish records to fulfill the requirements of this section.

(1) The commissioner may not disqualify an individual subject to a study under this sec-
tion because that person has, or has had, a mental illness as defined in section 245.462, subdi-
vision 20.

(m) An individual who is subject to an applicant background study under this section
and whose disqualification in connection with a license would be subject to the limitations on
reconsideration set forth in subdivision 3b, paragraph (c), shall be disqualified for conviction
of the crimes specified in the manner specxﬁed in subdivision 3b, paragraph (c). The com-
missioner of human services shall amend Minnesota Rules, part 9543.3070, to conform to
this section.

(n) An individual subject to disqualification under this subdivision has the applicable
rights in subdivision 3a, 3b, or 3c.

Subd. 3a. Notification to subject of study results. The commissioner shall notify the
applicant or license holder and the individual who is the subject of the study, in writing, of the
results of the study. When the study is completed, a notice that the study was undertaken and
completed shall be maintained in the personnel files of the program.

The commissioner shall notify the individual studied if the information in the study in-
dicates the individual is disqualified from direct contact with persons served by the program.
The commissioner shall disclose the information to the individual studied. An applicant or
license holder who is not the subject of the study shall be informed that the commissioner has
found information that disqualifies the subject from direct contact with persons served by the
program. However, the applicant or license holder shall not be told what that information is
unless the data practices act provides for release of the information or the individual studied
authorizes the release of the information.

Subd. 3b. Reconsideration of disqualification. (a) Within 30 days after receiving no-
tice of disqualification under subdivision 3a, the individual who is the subject of the study
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may request reconsideration of the notice of disqualification. The individual must submit the
request for reconsideration to the commissioner in writing. The individual must present in-
formation to show that:

(1) the information the commissioner relied upon is incorrect; or

(2) the subject of the study does not pose a risk of harm to any person served by the appli-
cant or license holder.

(b) The commissioner may set aside the disqualification if the commissioner finds that
the information the commissioner relied upon is incorrect or the individual does not pose a
risk of harm to any person served by the applicant or license holder. The commissioner shall
review the consequences of the event or events that could lead to disqualification, whether
there is more than one disqualifying event, the vulnerability of the victim at the time of the
event, the time elapsed without a repeat of the same or similar event, and documentation of
successful completion by the individual studied of training or rehabilitation pertinent to the
event. In reviewing a disqualification, the commissioner shall give preeminent weight to the
safety of each person to be served by the license holder or applicant over the interests of the
license holder or applicant.

(c) Unless the information the commissioner relied on in disqualifying an individual is
incorrect, the commissioner may not set aside the disqualification of an individual in connec-
tion with a license to provide family day care for children, foster care for children in the pro-
vider’s own home, or foster care or day care services for adults in the provider’s own home if:

(1) less than ten years have passed since the discharge of the sentence imposed for the
offense; and the individual has been convicted of a violation of any offense listed in section
609.20 (manslaughter in the first degree), 609.205 (manslaughter in the second degree),
609.21 (criminal vehicular homicide), 609.215 (aiding suicide or aiding attempted suicide),
609.221 to 609.2231 (felony violations of assault in the first, second, third, or fourth degree),
609.713 (terroristic threats), 609.235 (use of drugs to injure or to facilitate crime), 609.24
(simple robbery), 609.245 (aggravated robbery), 609.25 (kidnapping), 609.255 (false im-
prisonment), 609.561 or 609.562 (arson in the first or second degree), 609.71 (riot), 609.582
(burglary in the first or second degree), 609.66 (reckless use of a gun or dangerous weapon or
intentionally pointing a gun at or towards a human being), 609.665 (setting a spring gun),
609.67 (unlawfully owning, possessing, or operating a machine gun), 609.749 (stalking),
152.021 or 152.022 (controlled substance crime in the first or second degree), 152.023, sub-
division 1, clause (3) or (4), or subdivision 2, clause (4) (controlled substance crime in the
third degree), 152.024, subdivision 1, clause (2), (3), or (4) (controlled substance crime in the
fourth degree), 609.224, subdivision 2, paragraph (c) (fifth—degree assault by a caregiver
against a vulnerable adult), 609.228 (great bodily harm caused by distribution of drugs),
609.23 (mistreatment of persons confined), 609.231 (mistreatment of residents or patients),
609.2325 (criminal abuse of a vulnerable adult), 609.233 (criminal neglect of a vulnerable
adult), 609.2335 (financial exploitation of a vulnerable adult), 609.265 (abduction),
609.2664 to 609.2665 (manslaughter of an unborn child in the first or second degree),
609.267 to 609.2672 (assault of an unborn child in the first, second, or third degree), 609.268
(injury or death of an unborn child in the commission of a crime), 617.293 (disseminating or
displaying harmful material to minors), 609.378 (neglect or endangerment of a child),
609.377 (a gross misdemeanor offense of malicious punishment of a child), 609.72, subdivi-
sion 3 (disorderly conduct against a vulnerable adult); or an attempt or conspiracy to commit
any of these offenses, as each of these offenses is defined in Minnesota Statutes; or an offense
in any other state, the elements of which are substantially similar to the elements of any of the
foregoing offenses;

(2) regardless of how much time has passed since the discharge of the sentence imposed
for the offense, the individual was convicted of a violation of any offense listed in sections
609.185 to 609.195 (murder in the first, second, or third degree), 609.2661 to 609.2663 (mur-
der of an unborn child in the first, second, or third degree), 609.377 (a felony offense of mali-
cious punishment of a child), 609.322 (soliciting, inducement, or promotion of prostitution),
609.323 (receiving profit derived from prostitution), 609.342 to 609.345 (criminal sexual
conduct in the first, second, third, or fourth degree), 609.352 (solicitation of children to en-
gage in sexual conduct), 617.246 (use of minors in a sexual performance), 617.247 (posses-
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sion of pictorial representations of a minor), 609.365 (incest), or an attempt or conspiracy to
commit any of these offenses as defined in Minnesota Statutes, or an offense in any other
state, the elements of which are substantially similar to any of the foregoing offenses;

(3) within the seven years preceding the study, the individual committed an act that
constitutes maltreatment of a child under section 626.556, subdivision 10e, and that resulted
in substantial bodily harm as defined in section 609.02, subdivision 7a, or substantial mental
or emotional harm as supported by competent psychological or psychiatric evidence; or

(4) within the seven years preceding the study, the individual was determined under sec-
tion 626.557 to be the perpetrator of a substantiated incident of abuse of a vulnerable adult
that resulted in substantial bodily harm as defined in section 609.02, subdivision 7a, or sub-
stantial mental or emotional harm as supported by competent psychological or psychiatric
evidence.

In the case of any ground for disqualification under clauses (1) to (4), if the act was com-
mitted by an individual other than the applicant or license holder residing in the applicant’s or
license holder’s home, the applicant or license holder may seek reconsideration when the in-
dividual who committed the act no longer resides in the home.

The disqualification periods provided under clauses (1), (3), and (4) are the minimum
applicable disqualification periods. The commissioner may determine that an individual
should continue to be disqualified from licensure because the license holder or applicant
poses a risk of harm to a person served by that individual after the minimum disqualification
period has passed.

(d) The commissioner shall respond in writing to all reconsideration requests within 15
working days after receiving the request for reconsideration. If the disqualification is set
aside, the commissioner shall notify the applicant or license holder in writing of the decision.

(e) Except as provided in subdivision 3¢, the commissioner’s decision to disqualify an
individual, including the decision to grant or deny a reconsideration of disqualification under
this subdivision, or to set aside or uphold the results of the study under subdivision 3, is the
final administrative agency action and shall not be subject to further review in a contested
case under chapter 14 involving a negative licensing action taken in response to the disquali-
fication.

Subd. 3c. Contested case. If a disqualification is not set aside, a person who, on or after
the effective date of rules adopted under subdivision 3, paragraph (i), is an employee of an
employer, as defined in section 179A.03, subdivision 15, may request a contested case hear-
ing under chapter 14. Rules adopted under this chapter may not preclude an employee in a
contested case hearing for disqualification from submitting evidence concerning informa-
tion gathered under subdivision 3, paragraph (e).

Subd. 4. Inspections; waiver. (a) Before issuing a license, the commissioner shall con-
duct an inspection of the program. The inspection must include but is not limited to:

(1) an inspection of the physical plant;

(2) an inspection of records and documents;

(3) an evaluation of the program by consumers of the program; and

(4) observation of the program in operation.

For the purposes of this subdivision, “consumer” means a person who receives the ser-
vices of a licensed program, the person’s legal guardian, or the parent or individual having
legal custody of a child who receives the services of a licensed program.

(b) The evaluation required in paragraph (a), clause (3) or the observation in paragraph
(a), clause (4) is not required prior to issuing a provisional license under subdivision 7. If the
commissioner issues a provisional license under subdivision 7, these requirements must be
completed within one year after the issuance of a provisional license. The observation in
paragraph (a), clause (4) is not required if the commissioner determines that the observation
would hinder the persons receiving services in benefiting from the program.

Subd. 5. Commissioner’s right of access. When the commissioner is exercising the
powers conferred by sections 245A.01 to 245A.15, the commissioner must be given access
to the physical plant and grounds where the program is provided, documents, persons served
by the program, and staff whenever the program is in operation and the information is rele-
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vant to inspections or investigations conducted by the commissioner. The commissioner
must be given access without prior notice and as often as the commissioner considers neces-
sary if the commissioner is conducting an investigation of allegations of abuse, neglect, mal-
treatment, or other violation of applicable laws or rules. In conducting inspections, the com-
missioner may request and shall receive assistance from other state, county, and municipal
governmental agencies and departments. The applicant or license holder shall allow the
commissioner to photocopy, photograph, and make audio and video tape recordings during
the inspection of the program at the commissioner’s expense. The commissioner shall obtain
a court order or the consent of the subject of the records or the parents or legal guardian of the
subject before photocopying hospital medical records.

Persons served by the program have the right to refuse to consent to be interviewed,
photographed, or audio or videotaped. Failure or refusal of an applicant or license holder to
fully comply with this subdivision is reasonable cause for the commissioner to deny the ap-
plication or immediately suspend or revoke the license.

Subd. 6. Commissioner’s evaluation. Before granting, suspending, revoking, or mak-
ing probationary a license, the commissioner shall evaluate information gathered under this
section. The commissioner’s evaluation shall consider facts, conditions, or.circumstances
concerning the program’s operation, the well-being of persons served by the program, avail-
able consumer evaluations of the program, and information about the qualifications of the
personnel employed by the applicant or license holder.

The commissioner shall evaluate the results of the study required in subdivision 3 and
determine whether a risk of harm to the persons served by the program exists. In conducting
this evaluation, the commissioner shall apply the disqualification standards set forth in rules
adopted under this chapter. Prior to the adoption of rules establishing disqualification stan-
dards, the commissioner shall forward the proposed rules to the commissioner of human
rights for review and recommendation concerning the protection of individual rights. The
recommendation of the commissioner of human rights is not binding on the commissioner of
human services.

Subd. 7. Issuance of a license; provisional license. (a) If the commissioner determines
that the program complies with all applicable rules and laws, the commissioner shall issue a
license. At minimum, the license shall state:

(1) the name of the license holder;

(2) the address of the program;

(3) the effective date and expiration date of the license;

(4) the type of license;

(5) the maximum number and ages of persons that may receive services from the pro-
gram; and

(6) any special conditions of licensure.

_(tl_:) The commissioner may issue a provisional license for a period not to exceed one
year if*

(1) the commissioner is unable to conduct the evaluation or observation required by
subdivision 4, paragraph (a), clauses (3) and (4), because the program is not yet operational;

(2) certain records and documents are not available because persons are not yet receiv-
ing services from the program; and

(3) the applicant complies with applicable laws and rules in all other respects.

A provisional license must not be issued except at the time that a license is first issued to an
applicant.

() A decision by the commissioner to issue a license does not guarantee that any person
or persons will be placed or cared for in the licensed program. A license shall not be transfer-
able to another individual, corporation, partnership, voluntary association, other organiza-
tion, or controlling individual, or to another location. Unless otherwise specified by statute,
all licenses expire at 12:01 a.m. on the day after the expiration date stated on the license. A
license holder must apply for and be granted a new license to operate the program or the pro-
gram must not be operated after the expiration date.
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Subd. 8. Hospital inspections. Licensing authority granted under this section shall not
modify the presumption regarding routine hospital inspections under section 144.55, subdi-
vision 4.

Subd. 9. Variances. The commissioner may grarit variances to rules that do not affect
the health or safety of persons in a licensed program if the following conditions are met:

(1) the variance must be requested by an applicant or license holder on a form and in a
manner prescribed by the commissioner;

(2) the request for a variance must include the reasons that the applicant or license hold-
er cannot comply with a requirement as stated in the rule and the alternative equivalent mea-
sures that the applicant or license holder will follow to comply with the intent of the rule; and

(3) the request must state the period of time for which the variance is requested.

The commissioner may grant a permanent variance when conditions under which the
variance is requested do not affect the health or safety of persons being served by the licensed
program, nor compromise the qualifications of staff to provide services. The permanent vari-
ance shall expire as soon as the conditions that warranted the variance are modified in any
way. Any applicant or license holder must inform the commissioner of any changes or modi-
fications that have occurred in the conditions that warranted the permanent variance. Failure
to advise the commissioner shall result in revocation of the permanent variance and may be
cause for other sanctions under sections 245A.06 and 245A.07.

The commissioner’s decision to grant or deny a variance request is final and not subject
to appeal under the provisions of chapter 14.

Subd. 10. Adoption agency; additional requirements. In addition to the other re-
quirements of this section, an individual, corporation, partnership, voluntary association,
other organization, or controlling individual applying for a license to place children for adop-
tion must:

(1) incorporate as a nonprofit corporation under chapter 317A;

(2) file with the application for licensure a copy of the disclosure form required under
section 259.37, subdivision 2;

(3) provide evidence that a bond has been obtained and will be continuously maintained
in favor of the commissioner throughout the entire operating period of the agency, to cover
the cost of transfer and storage of records if the agency voluntarily or involuntarily ceases
operation and fails to provide for proper transfer of the records in order to comply with the
requirements of section 259.79; and

(4) submit a certified audit to the commissioner each year the license is renewed as re-
quired under section 245A.03, subdivision 1.

History: /1987 c 3335 4; 1988 c 411 s 3,4, 1988 ¢c 6085 2; 1989 c 282 art 2 s
69-76; 1990 ¢c 5425 7; 1990 c 568 art 2 s 42-44; 1991 c 385 1; 1992 ¢ 513 art 9 5 10;
1993¢c 17153,4;1993¢306s 1; 1993¢ 3385 5; 1993 ¢ 351529, 1994 c 434 s 1-3;
1994 c 465 art 15 29; 1994 ¢ 6315 5,31; 1995¢ 207 art 2 s 7-10; 1995c 229 art 3 s 5;
artdsll; 1996 c 408 art 10s 5

245A.05 DENIAL OF APPLICATION.

An applicant whose application has been denied by the commissioner must be given
notice of the denial. Notice must be given by certifiéd mail. The notice must state the reasons
the application was denied and must inform the applicant of the right to a contested case hear-
ing under chapter 14. The applicant may appeal the denial by notifying the commissioner in
writing by certified mail within 20 calendar days after receiving notice that the application
was denied. Section 245A.08 applies to hearings held to appeal the commissioner’s denial of
an application.

History: /1987 ¢ 3335 5
245A.06 CORRECTION ORDER AND FINES.

Subdivision 1. Contents of correction orders. (a) If the commissioner finds that the
applicant or license holder has failed to comply with an applicable law or rule and this failure
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does not imminently endanger the health, safety, or rights of the persons served by the pro-
gram, the commissioner may issue a correction order to the applicant or license holder. The
correction order must state:

(1) the conditions that constitute a violation of the law or rule;

(2) the specific law or rule violated; and

(3) the time allowed to correct each violation.

(b) Nothing in this section prohibits the commissioner from proposing a sanction as spe-
cified in section 245A..07, prior to issuing a correction order or fine.

Subd. 2. Reconsideration of correction orders. If the applicant or license holder be-
lieves that the contents of the commissioner’s correction order are in error, the applicant or
license holder may ask the department of human services to reconsider the parts of the
correction order that are alleged to be in error. The request for reconsideration must be in
writing and received by the commissioner within 20 calendar days after receipt of the correc-
tion order by the applicant or license holder, and:

(1) specify the parts of the correction order that are alleged to be in error;

(2) explain why they are in error; and

(3) include documentation to support the allegation of error.

A request for reconsideration does not stay any provisions or requirements of the
correction order. The commissioner’s disposition of a request for reconsideration is final and
not subject to appeal under chapter 14.

Subd. 3. Failure to comply. If upon reinspection, the commissioner finds that the appli-
cant or license holder has not corrected the violations specified in the correction order, the
commissioner may order a fine. This section does not prohibit the commissioner from seek-
ing a court order, denying an application, or suspending, revoking, or making probationary
the license in addition to ordering a fine.

Subd. 4. Notice of fine; appeal. A license holder who is ordered to pay a fine must be
notified of the order by certified mail. The notice must be mailed to the address shown on the
application or the last known address of the license holder. The notice must state the reasons
the fine was ordered and must inform the license holder of the responsibility for payment of
fines in subdivision 7 and the right to a contested case hearing under chapter 14. The license
holder may appeal the order to forfeit a fine by notifying the commissioner by certified mail
within 15 calendar days after receiving the order. A timely appeal shall stay forfeiture of the
fine until the commissioner issues a final order under section 245A.08, subdivision 5.

Subd. 5. Forfeiture of fines. The license holder shall pay the fines assessed on or before
the payment date specified in the commissioner’s order. If the license holder fails to fully
comply with the order, the commissioner shall suspend the license until the license holder
complies. If the license holder receives state funds, the state, county, or municipal agencies or
departments responsible for administering the funds shall withhold payments and recover
any payments made while the license is suspended for failure to pay a fine.

Subd. Sa. Accrual of fines. A license holder shall promptly notify the commissioner of
human services, in writing, when a violation specified in an order to forfeit is corrected. A
fine assessed for a violation shall stop accruing when the commissioner receives the written
notice. The commissioner shall reinspect the program within three working days after re-
ceiving the notice. If upon reinspection the commissioner determines that a violation has not
been corrected as indicated by the order to forfeit, accrual of the daily fine resumes on the
date of reinspection and the amount of fines that otherwise would have accrued between the
date the commissioner received the notice and date of the reinspection is added to the total
assessment due from the license holder. The commissioner shall notify the license holder by
certified mail that accrual of the fine has resumed. The license holder may challenge the re-
sumption in a contested case under chapter 14 by written request within 15 days after receipt
of the notice of resumption. Recovery of the resumed fine must be stayed if a controlling indi-
vidual or a legal representative on behalf of the license holder makes a written request for a
hearing. The request for hearing, however, may not stay accrual of the daily fine for viola-
tions that have not been corrected. The cost of reinspection conducted under this subdivision
for uncorrected violations must be added to the total amount of accrued fines due from the
license holder.
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Subd. 6. Amount of fines. Until the commissioner adopts one or more schedules of
fines, fines shall be assessed as follows:

(1) the license holder shall forfeit $1,000 for each occurrence of violation of law or rule
prohibiting the maltreatment of children or the abuse, neglect, or exploitation of vulnerable
adults, including but not limited to corporal punishment, illegal or unauthorized use of physi-
cal, mechanical, or chemical restraints, and illegal or unauthorized use of aversive or depri-
vation procedures;

(2) the license holder shall forfeit $200 for each occurrence of a violation of law or rule
governing matters of health, safety, or supervision, including but not limited to the provision
of adequate staff to child or adult ratios, except that the holder of a family or group family day
care license shall forfeit $100 for a violation under this clause; and

(3) the license holder shall forfeit $100 for each occurrence of a violation of law or rule
other than those included in clauses (1) and (2), except that the holder of a family or group
family day care license shall forfeit $50 for a violation under this clause.

For the purposes of this section, “occurrence” means each calendar day or part of a day
that a violation continues to exist after the date set for correction in the commissioner’s
correction order.

Subd. 7. Responsibility for payment of fines. When a fine has been assessed, the li-
cense holder may not avoid payment by closing, selling, or otherwise transferring the li-
censed program to a third party. In such an event, the license holder will be personally liable
for payment. In the case of a corporation, each controlling individual is personally and jointly
liable for payment.

History: 1987 ¢ 3335 6; 1989c 282 art 2 s 77-79; 1993 ¢ 338 s 6; 1995 ¢ 207 art 2
sli-13

245A.07 SANCTIONS.

Subdivision 1. Sanctions available. In addition to ordering forfeiture of fines, the com-
missioner may propose to suspend, revoke, or make probationary the license or secure an
injunction against the continuing operation of the program of a license holder who does not
comply with applicable law or rule. When applying sanctions authorized under this section,
the commissioner shall consider the nature, chronicity, or severity of the violation of law or
rule and the effect of the violation on the health, safety, or rights of persons served by the
program.

Subd. 2. Immediate suspension in cases of imminent danger to health, safety, or
rights. If the license holder’s failure to comply with applicable law or rule has placed the
health, safety, or rights of persons served by the program in imminent danger, the commis-
sioner shall act immediately to suspend the license. No state funds shall be made available or
be expended by any agency or department of state, county, or municipal government for use
by a license holder regulated under sections 245A.01 to 245A.16 while a license is under
immediate suspension. A notice stating the reasons for the immediate suspension and in-
forming the license holder of the right to a contested case hearing under chapter 14 must be
delivered by personal service to the address shown on the application or the last known ad-
dress of the license holder. The license holder may appeal an order immediately suspending a
license. The appeal of an order immediately suspending a license must be made in writing by
certified mail and must be received by the commissioner within five calendar days after the
license holder receives notice that the license has been immediately suspended. A license
holder and any controlling individual shall discontinue operation of the program upon re-
ceipt of the commissioner’s order to immediately suspend the license.

Subd. 3. Suspension, revocation, probation. The commissioner may suspend, revoke,
or make probationary a license if a license holder fails to comply fully with applicable laws or
rules or knowingly gives false or misleading information to the commissioner in connection
with an application for a license or during an investigation. A license holder who has had a
license suspended, revoked, or made probationary must be given notice of the action by certi-
fied mail. The notice must be mailed to the address shown on the application or the last
known address of the license holder. The notice must state the reasons the license was sus-
pended, revoked, or made probationary.
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(a) If the license was suspended or revoked, the notice must inform the license holder of
the right to a contested case hearing under chapter 14. The license holder may appeal an order
suspending or revoking a license. The appeal of an order suspending or revoking a license
must be made in writing by certified mail and must be received by the commissioner within
ten calendar days after the license holder receives notice that the license has been suspended
or revoked.

(b) If the license was made probationary, the notice must inform the license holder of the
right to request a reconsideration by the commissioner. The request for reconsideration must
be made in writing by certified mail and must be received by the commissioner within ten
calendar days after the license holder receives notice that the license has been made proba-
tionary. The license holder may submit with the request for reconsideration written argument
or evidence in support of the request for reconsideration. The commissioner’s disposition of
a request for reconsideration is final and is not subject to appeal under chapter 14.

Subd. 4. Adoption agency violations. If a license holder licensed to place children for
adoption fails to provide services as described in the disclosure form required by section
259.37, subdivision 2, the sanctions under this section may be imposed.

History: 1987 ¢ 3335 7; 1989 c 282 art 2 5 80, 1990 c 568 art 2 5 45; 1992 ¢ 513
art9s 11,12; 1994 ¢ 631 s 6,31; 1995¢c 207 art 2 s 14

245A.08 HEARINGS. .

Subdivision 1. Receipt of appeal; conduct of hearing. Upon receiving a timely appeal
or petition pursuant to sections 245A.05 to 245A.07, the commissioner shall issue a notice of
and order for hearing to the appellant under chapter 14.

Subd. 2. Conduct of hearings. At any hearing provided for by sections 245A.05 to
245A.07, the appellant may be represented by counsel and has the right to call, examine, and
cross—examine witnesses. The administrative law judge may require the presence of wit-
nesses and evidence by subpoena on behalf of any party.

Subd. 3. Burden of proof. (a) At a hearing regarding suspension, immediate suspen-
sion, or revocation of a license for family day care or foster care, the commissioner may dem-
onstrate reasonable cause for action taken by submitting statements, reports, or affidavits to
substantiate the allegations that the license holder failed to comply fully with applicable law
or rule. If the commissioner demonstrates that reasonable cause existed, the burden of proof
in hearings involving suspension, immediate suspension, or revocation of a family day care
or foster care license shifts to the license holder to demonstrate by a preponderance of the
evidence that the license holder was in full compliance with those laws or rules that the com-
missioner alleges the license holder violated, at the time that the commissioner alleges the
violations of law or rules occurred.

(b) At a hearing on denial of an application, the applicant bears the burden of proof to
demonstrate by a preponderance of the evidence that the appellant has complied fully with
sections 245A.01 to 245A.15 and other applicable law or rule and that the application should
be approved and a license granted.

(c) At all other hearings under this section, the commissioner bears the burden of proof
to demonstrate, by a preponderance of the evidence, that the violations of law or rule alleged
by the commissioner occurred.

Subd. 4. Recommendation of administrative law judge. The administrative law
judge shall recommend whether or not the commissioner’s order should be affirmed. The
recommendations must be consistent with sections 245A.01 to 245A.16 and the rules of the
commissioner. The recommendations must be in writing and accompanied by findings of
fact and conclusions and must be mailed to the parties by certified mail to their last known
addresses as shown on the license or application.

Subd. 5. Notice of the commissioner’s final order. After considering the findings of
fact, conclusions, and recommendations of the administrative law judge, the commissioner
shall issue a final order. The commissioner shall consider, but shall not be bound by, the rec-
ommendations of the administrative law judge. The appellant must be notified of the com-
missioner’s final order as required by chapter 14. The notice must also contain information
about the appellant’s rights under chapter 14. The institution of proceedings for judicial re-
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view of the commissioner’s final order shall not stay the enforcement of the final order ex-
cept as provided in section 14.65. A license holder and each controlling individual of a li-
cense holder whose license has been revoked because of noncompliance with applicable law
or rule must not be granted a license for five years following the revocation.

History: 1987 ¢ 3335 8; 1989c 282 art 25 81; 1990 c 568 art 2 s 46

245A.09 RULES.

Subdivision 1. Commissioner’s authority. The commissioner shall adopt rules under
chapter 14 to govern the operation, maintenance, and licensure of programs subject to licen-
sure under sections 245A.01 to 245A.16. The commissioner shall not adopt any rules that are
inconsistent with or duplicative of existing state or federal regulations. Nothing in this subdi-
vision shall be construed to prohibit the commissioner from incorporating existing state or
federal regulations or accreditation standards by reference. .

Subd. 2. Standards and regulatory methods. This subdivision applies to rules gov-
erning sections 245A.01 to 245A.16 that are adopted after July 1, 1987. As appropriate for
each type of license:

(a) The commissioner shall give preference in rule to standards that describe program
outcomes and the practices that have been shown to result in the desired program outcomes.

(b) The rules may include model program standards for each type of program licensed
by the commissioner.

(c) The rules shall include basic licensing standards governing licensure of each type of
program licensed by the commissioner. The basic licensing standards must be met by all ap-
plicants and license holders. Basic licensing standards must include, but are not limited to:

(1) standards for adequate staff that take into account the age distribution and severity of
handicap of persons served by the program;

(2) safety standards that take into account the size and conditions of the physical plant
and studies of fire safety including studies of the interaction between fire detection factors,
fire spread factors, and evacuation factors in case of a fire;

(3) standards for program services that describe, when appropriate, adequate levels of
shelter, nutrition, planned activities, materials, and qualifications of individuals responsible
for administering and delivering program services;

(4) standards that describe the characteristics of the settings where program services are
to be delivered; and .

(5) health and sanitation standards.

Subd. 3. Reduction of fees. The commissioner may adopt rules under subdivision 1 to
provide for the reduction of fees established under section 245A.10 when a license holder
substantially exceeds the basic standards for licensure.

Subd. 4. Evaluation of rules. For rules adopted under this section after July 1, 1987, the
commissioner shall evaluate the effects of the rules within three years after the date of adop-
tion and at least once every five years thereafter. The evaluation must include an assessment
of any discrepancies between the actual and intended effects of the rules, identification of
necessary revisions, if any, and a discussion of the rules’ effect on the availability and quality
of licensed programs. The commissioner shall consider the results of the evaluation in
amending and writing rules.

Subd. 5. Other duties of the commissioner. For rules adopted after July 1, 1987, the
commissioner shall:

(1) summarize the rules in language understandable to the general public and inform
license holders and applicants where they may obtain a copy of the rules and the summary;

(2) develop and provide each applicant with information describing the services offered
to applicants by the commissioner and explaining the penalties for operating an unlicensed
program or failing to fully comply with the commissioner’s correction orders or applicable
laws or rules;

(3) upon request, interpret rules for applicants and license holders; and

(4) take measures to ensure that rules are enforced uniformly throughout the state.
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Subd. 6. Consultation with affected parties. In developing rules, the commissioner
shall request and receive consultation from: other state departments and agencies; counties
and other affected political subdivisions that reflect the diversity of political subdivisions af-
fected by the rule; persons and relatives of persons using the program governed by the rule;
advocacy groups; and representatives of license holders affected by the rule. In choosing par-
ties for consultation, the commissioner shall choose individuals and representatives of
groups that reflect a cross section of urban, suburban, and rural areas of the state.

Subd. 7. Regulatory methods. (a) Where appropriate and feasible the commissioner
shall identify and implement alternative methods of regulation and enforcement to the extent
authorized in this subdivision. These methods shall include:

(1) expansion of the types and categories of licenses that may be granted,

(2) when the standards of an independent accreditation body have been shown to predict
compliance with the rules, the commissioner shall consider compliance with the accredita-
tion standards to be equivalent to partial compliance with the rules; and

(3) use of an abbreviated inspection that employs key standards that have been shown to
predict full compliance with the rules.

For programs and services for people with developmental disabilities, the commission-
er of human services shall develop demonstration projects to use the standards of the com-
mission on accreditation of rehabilitation facilities and the standards of the accreditation
council on services to persons with disabilities during the period of July 1, 1993 to December
31, 1994, and incorporate the alternative use of these standards and methods in licensing
rules where appropriate. If the commissioner determines that the methods in clause (2) or (3)
can be used in licensing a program, the commissioner may reduce any fee set under section
245A.10 by up to 50 percent. The commissioner shall present a plan by January 31, 1995, to
accept accreditation by either the accreditation council on services to people with disabilities
or the commission on the accreditation of rehabilitation services as evidence of being in com-
pliance where applicable with state licensing.

(b) The commissioner shall work with the commissioners of health, public safety, ad-
ministration, and children, families, and learning in consolidating duplicative licensing and
certification rules and standards if the commissioner determines that consolidation is admin-
istratively feasible, would significantly reduce the cost of licensing, and would not reduce
the protection given to persons receiving services in licensed programs. Where administra-
tively feasible and appropriate, the commissioner shall work with the commissioners of
health, public safety, administration, and children, families, and learning in conducting joint
agency inspections of programs.

(c) The commissioner shall work with the commissioners of health, public safety, ad-
ministration, and children, families, and learning in establishing a single point of application
for applicants who are required to obtain concurrent licensure from more than one of the
commissioners listed in this clause. '

(d) The commissioner may specify in rule periods of licensure up to two years.

Subd. 8. Interpretive guidelines; authority. The commissioner of human services
may develop and publish interpretive guidelines.

Subd. 9. Effect of interpretive guidelines. Interpretive: guidelines do not have the force
and effect of law and have no precedential effect, but may be relied on by consumers, provid-
ers of service, county agencies, the department of human services, and others concerned until
revoked or modified. A guideline may be expressly revoked or modified by the commission-
er, by the issuance of another interpretive guideline, but may not be revoked or modified ret-
roactively to the detriment of consumers, providers of service, county agencies, the depart-
ment of human services, or others concerned. A change in the law or an interpretation of the
law occurring after the interpretive guidelines are issued, whether in the form of a statute,
court decision, administrative ruling, or subsequent interpretive guideline, results in the re-
vocation or modification of the previously adopted guidelines to the extent that the change
affects the guidelines.

Subd. 10. Rulemaking process; commissioner exempted. When developing, mak-
ing, adopting, and issuing interpretive guidelines under the authority granted under subdivi-
sion 8, the commissioner is exempt from the rulemaking provisions of chapter 14.
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Subd. 11. Issuance; discretion of the commissioner. The issuance of interpretive
guidelines is at the discretion of the commissioner of human services.

Subd. 12. Publication of guidelines. The commissioner shall publish notice of inter-
pretive guidelines availability in the State Register. The commissioner may publish or make
available the interpretive guidelines in any manner determined by the commissioner, pro-
vided they are accessible to the general public. The commissioner may charge a reasonable
fee for copies of the guidelines requested by interested parties when they are provided by the
commissioner.

. History: 1987 ¢ 3335 9; 1993¢ 3385 7; 1995 ¢ 207 art 2 s 15-19; 1Sp1995 ¢ 3 art
16s13

245A.091 EXEMPTION FROM CERTAIN RULE PARTS GOVERNING RESIDEN-
TIAL PROGRAMS FOR PERSONS WITH MENTAL RETARDATION OR RE-
LATED CONDITIONS.

A Minnesota residential program certified under federal standards by the department of
health as an intermediate care facility for persons with mental retardation or related condi-
tions is exempt from the following Minnesota Rules parts:

(1) part 9525.0235, subparts 4; 6; 7; 8; 10, items A and B; and 12 to 15;

(2) part 9525.0243;

(3) part 9525.0245, subparts 2, items A, C, D, E, F;4t0 7, and 9;

(4) part 9525.0255, subparts 1, items B, D, and F; and 3;

(5) part 9525.0265, subparts 1, items A and C; 3, items A to F; 5; and 8, items A and B;

(6) part 9525.0275;

(7) part 9525.0285, subparts 2 and 3;

(8) part 9525.0295, subparts $, item B, subitem (3); and 6;

(9) part 9525.0305, subparts 2; 3, items C, E, and F; and 5;

(10) part 9525.0315, subparts 1; 2; and 3, items A to D;

(11) part 9525.0325, subpart 3, items A, D to G, and I to K;

(12) part 9525.0335, items C, E, F, H to J, and K, subitems (2) and (3); and

(13) part 9525.0345, subparts 1, item B, subitem (2); 2, item A; 3 to 5; and 6, items A and

History: 1992 c 513 art9s 13

245A.095 REVIEW OF RULES FOR PROGRAMS SERVING PERSONS WITH
MENTAL ILLNESSES.

Subdivision 1. License required. Residential programs with five or more persons with
a mental illness must be licensed under sections 245A.01 to 245A.16. To assure that this re-
quirement is met, the commissioner of health, in cooperation with the commissioner of hu-
man services, shall monitor licensed boarding care homes, board and lodging houses, and
supervised living facilities.

By January 1, 1989, the commissioner of health shall recommend to the legislature an
appropriate method for enforcing this requirement.

Subd. la. Rules. In developing rules for serving persons with mental illness, the com-
missioner of human services shall assure that persons with mental illness are provided with
needed treatment or support in the least restrictive, most appropriate environment, that sup-
portive residential care in small homelike settings is available for persons needing that care,
and that a mechanism is developed to ensure that no person is placed in a care or treatment
setting inappropriate for meeting the person’s needs. To the maximum extent possible, the
rule shall assure that length of stay is govemed solely by client need and shall allow for a
variety of innovative and flexible approaches in meeting residential and support needs of
persons with mental illness.

Subd. 2. Specific review of rules. The commissioner shall:

(1) provide in rule for additional types of programs and services, including but not limit-
ed to supportive small group residential care, semi—independent and apartment living ser-
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vices, and crisis and respite services, to address the residential treatment and support needs of
persons with mental illness;

(2) review category I and II programs established in Minnesota Rules, parts 9520.0500
to 9520.0690 to ensure that the categories of programs provide a continuum of residential
service programs for persons with mental illness, including but not limited to programs
meeting needs for intensive treatment, crisis and respite care, and rehabilitation and training;

(3) provide in rule for a definition of the term “treatment” as used in relation to persons
with mental illness;

(4) adjust funding mechanisms by rule as needed to reflect the requirements established
by rule for services being provided;

(5) review and recommend staff educational requirements and staff training as needed;

(6) review and make changes in rules relating to residential care and service programs
for persons with mental illness as the commissioner may determine necessary; and

(7) the commissioner shall report to the legislature by February 15, 1990, on the status
of rulemaking with respect to clauses (1) to (6).

Subd. 3. [Repealed, 1989 ¢ 282 art 4 s 64]

History: 1987 ¢ 3335 10; 1988 ¢ 411 5 5; 1989 ¢ 282 art 4 s 61

245A.10 FEES.

The commissioner shall charge a fee for evaluation of applications and inspection of
programs, other than family day care and foster care, which are licensed under sections
245A.01 to 245A.16. The commissioner may charge a fee for the licensing of school age
child care programs, in an amount sufficient to cover the cost to the state agency of process-
ing the license.

History: 1987 ¢ 3335 11; 1995c 158 s 4

245A.11 SPECIAL CONDITIONS FOR RESIDENTIAL PROGRAMS.

Subdivision 1. Policy statement. It is the policy of the state that persons shall not be
excluded by municipal zoning ordinances or other land use regulations from the benefits of
normal residential surroundings.

Subd. 2. Permitted single—family residential use. Residential programs with a li-
censed capacity of six or fewer persons shall be considered a permitted single—family resi-
dential use of property for the purposes of zoning and other land use regulations, except that a
residential program whose primary purpose is to treat juveniles who have violated criminal
statutes relating to sex offenses or have been adjudicated delinquent on the basis of conduct
in violation of criminal statutes relating to sex offenses shall not be considered a permitted
use. Programs otherwise allowed under this subdivision shall not be prohibited by operation
of restrictive covenants or similar restrictions, regardless of when entered into, which cannot
be met because of the nature of the licensed program, including provisions which require the
home’s occupants be related, and that the home must be occupied by the owner, or similar
provisions.

Subd. 2a. Adult foster care license capacity. An adult foster care license holder may
have a maximum license capacity of five if all persons in care are age 60 or over and do not
have a serious and persistent mental illness or a developmental disability.

Subd. 2b. Adult foster care; family adult day care. An adult foster care license holder
licensed under the conditions in subdivision 2a may also provide family adult day care for
adults age 60 or over if no persons in the adult foster or adult family day care program have a
serious and persistent mental illness or a developmental disability. The maximum combined
capacity for adult foster care and family adult day care is five adults. A separate license is not
required to provide family adult day care under this subdivision. Adult foster care homes pro-
viding services to five adults under this section shall not be subject to licensure by the com-
missioner of health under the provisions of chapter 144, 144A, 157, or any other law requir-
ing facility licensure by the commissioner of health.

Subd. 3. Permitted multifamily residential use. Unless otherwise provided in any
town, municipal, or county zoning regulation, a licensed residential program with a licensed
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capacity of seven to 16 persons shall be considered a permitted multifamily residential use of
property for the purposes of zoning and other land use regulations. A town, municipal, or
county zoning authority may require a conditional use or special use permit to assure proper
maintenance and operation of a residential program. Conditions imposed on the residential
program must not be more restrictive than those imposed on other conditional uses or special
uses of residential property in the same zones, unless the additional conditions are necessary
to protect the health and safety of the persons being served by the program. Nothing in sec-
tions 245A.01 to 245A.16 shall be construed to exclude or prohibit residential programs
from single—family zones if otherwise permitted by local zoning regulations.

Subd. 4. Location of residential programs. In determining whether to grant a license,
the commissioner shall specifically consider the population, size, land use plan, availability
of community services, and the number and size of existing licensed residential programs in
the town, municipality, or county in which the applicant seeks to operate a residential pro-
gram. The commissioner shall not grant an initial license to any residential program if the
residential program will be within 1,320 feet of an existing residential program unless one of
the following conditions apply: (1) the existing residential program is located in a hospital
licensed by the commissioner of health; (2) the town, municipality, or county zoning author-
ity grants the residential program a conditional use or special use permit; (3) the program
serves six or fewer persons and is not located in a city of the first class; or (4) the program is
foster care.

Subd. 5. Overconcentration and dispersal. (a) Before January 1, 1985, each county
having two or more group residential programs within 1,320 feet of each other shall submit to
the department of human services a plan to promote dispersal of group residential programs.
In formulating its plan, the county shall solicit the participation of affected persons, pro-
grams, municipalities having highly concentrated residential program populations, and ad-
vocacy groups. For the purposes of this subdivision, “highly concentrated” means having a
population in residential programs serving seven or more persons that exceeds one—half of
one percent of the population of a recognized planning district or other administrative subdi-
vision,

(b) Within 45 days after the county submits the plan, the commissioner shall certify
whether the plan fulfills the purposes and requirements of this subdivision including the fol-
lowing requirements:

(1) a new program serving seven or more persons must not be located in any recognized
planning district or other administrative subdivision where the population in residential pro-
grams is highly concentrated;

(2) the county plan must promote dispersal of highly concentrated residential program
populations;

(3) the county plan shall promote the development of residential programs in areas that
are not highly concentrated;

(4) no person in a residential program shall be displaced as a result of this section until a
relocation plan has been implemented that provides for an acceptable alternative placement;

(5) if the plan provides for the relocation of residential programs, the relocation must be
completed by January 1, 1990, If the commissioner certifies that the plan does not do so, the
commissioner shall state the reasons, and the county has 30 days to submit a plan amended to
comply with the requirements of the commissioner.

(c) After July 1, 1985, the commissioner may reduce grants under section 245.73 to a
county required to have an approved plan under paragraph (a) if the county does not have a
plan approved by the commissioner or if the county acts in substantial disregard of its ap-
proved plan. The county board has the right to be provided with advance notice and to appeal
the commissioner’s decision. If the county requests a hearing within 30 days of the notifica-
tion of intent to reduce grants, the commissioner shall not certify any reduction in grants until
a hearing is conducted and a decision made in accordance with the contested case provisions
of chapter 14.

Subd. 5a. Integration of residential programs. The commissioner of human services
shall seek input from counties and municipalities on methods for integrating all residential
programs into the community.
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Subd. 6. Hospitals; exemption. Residential programs located in hospitals shall be ex-
empt from the provisions of this section.

History: /1987 ¢ 3335 12; 1988 ¢ 411 56; 1990 c 568 art 2 s 47; 1992 c 513 art9 s
14;1993¢c 10s 1;1995¢ 2245 79

245A.12 VOLUNTARY RECEIVERSHIP FOR RESIDENTIAL PROGRAMS.

Subdivision 1. Definitions. For purposes of this section and section 245A.13, the fol-
lowing terms have the meanings given them.

(a) “Controlling individual” has the meaning in section 245A.02, subdivision 5a. When
used in this section and section 245A.13, it means only those individuals controlling the resi-
dential program prior to the commencement of the receivership period.

(b) “Physical plant” means the building or buildings in which a residential program is
located,; all equipment affixed to the building and not easily subject to transfer as specified in
the building and fixed equipment tables of the depreciation guidelines; and auxiliary build-
ings in the nature of sheds, garages, and storage buildings located on the same site if used for
purposes related to resident care.

(c) “Related party” means a person who is a close relative of a provider or a provider
group; an affiliate of a provider or a provider group; a close relative of an affiliate of a provid-
er or provider group; or an affiliate of a close relative of an affiliate of a provider or provider
group. For the purposes of this paragraph, the following terms have the meanings given
them.

(1) “Affiliate” means a person that directly, or indirectly through one or more interme-
diaries, controls, or is controlled by, or is under common control with another person.

(2) “Person” means an individual, a corporation, a partnership, an association, a trust,
an unincorporated organization, or a government or political subdivision.

(3) “Close relative of an affiliate of a provider or provider group” means an individual
whose relationship by blood, marriage, or adoption to an individual who is an affiliate to a
provider or a provider group is no more remote than first cousin.

(4) “Control” includes the terms “controlling,” “controlled by,” and “under common
control with” and means the possession, direct or indirect, of the power to direct or cause the
direction of the management, operations, or policies of a person, whether through the owner-
ship of voting securities, by contract, or otherwise.

(5) “Provider or provider group” means the license holder or controlling individual
prior to the effective date of the receivership.

Subd. 2. Recefvership agreement. A majority of controlling individuals of a residen-
tial program may at any time ask the commissioner to assume operation of the residential
program through appointment of a receiver. On receiving the request for a receiver, the com-
missioner may enter into an agreement with a majority of controlling individuals and become
the receiver and operate the residential program under conditions acceptable to both the com-
missioner and the majority of controlling individuals. The agreement must specify the terms
and conditions of the receivership and preserve the rights of the persons being served by the
residential program. A receivership set up under this section terminates at the time specified
by the parties to the agreement.

Subd. 3. Management agreement. When the commissioner agrees to become the re-
ceiver of a residential program, the commissioner may enter into a management agreement
with another entity or group to act as the managing agent during the receivership period. The
managing agent will be responsible for the day~to—day operations of the residential program
subject at all times to the review and approval of the commissioner. A reasonable fee may be
paid to the managing agent for the performance of these services.

Subd. 4. Rate adjustment. The provisions of section 245A.13, subdivisions 7 and 8,
shall also apply to voluntary receiverships.

Subd. 5. Controlling individuals; restrictions on licensure. No controlling individual
of a residential program placed into receivership under this section shall apply for or receive
a license to operate a residential program for five years from the commencement of the re-
ceivership period. This subdivision does not apply to residential programs that are owned or
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operated by controlling individuals, that were in existence prior to the date of the receiver-
ship agreement, and that have not been placed into receivership.

Subd. 6. Liability. The controlling individuals of a residential program placed into re-
ceivership remain liable for any claims made against the residential program that arose from
incidents or events that occurred prior to the commencement of the receivership period. Nei-
ther the commissioner nor the managing agent of the commissioner assumes this liability.

Subd. 7. Liability for financial obligations. Neither the commissioner nor the manag-
ing agent of the commissioner shall be liable for payment of any financial obligations of the
residential program or of its controlling individuals incurred prior to the commencement of
the receivership period unless such liability is expressly assumed in the receivership agree-
ment. Those financial obligations remain the liability of the residential program and its con-
trolling individuals. Financial obligations of the residential program incurred after the com-
mencement of the receivership period are the responsibility of the commissioner or the man-
aging agent of the commissioner to the extent such obligations are expressly assumed by
each in the receivership or management agreements. The controlling individuals of the resi-
dential program remain liable for any financial obligations incurred after the commencement
of the receivership period to the extent these obligations are not reimbursed in the rate paid to
the residential program and are reasonable and necessary to the operation of the residential
program. These financial obligations, or any other financial obligations incurred by the resi-
dential program prior to the commencement of the receivership period which are necessary
to the continued operation of the residential program, may be deducted from any rental pay-
ments owed to the controlling individuals of the residential program as part of the receiver-
ship agreement.

Subd. 8. Physical plant of the residential program. Occupation of the physical plant
after commencement of the receivership period shall be controlled by paragraphs (a) and (b).

(a) If the physical plant of a residential program placed in receivership is owned by a
controlling individual or related party, the physical plant may be used by the commissioner or
the managing agent for purposes of the receivership as long as the receivership period contin-
ues. A fair monthly rental for the physical plant shall be paid by the commissioner or manag-
ing agent to the owner of the physical plant. This fair monthly rental shall be determined by
considering all relevant factors necessary to meet required arms—length obligations of con-
trolling individuals such as the mortgage payments owed on the physical plant, the real estate
taxes, and special assessments. This rental shall not include any allowance for profit or be
based on any formula that includes an allowance for profit.

(b) If the owner of the physical plant of a residential program placed in receivership is
not a related party, the controlling individual shall continue as the lessee of the property.
However, during the receivership period, rental payments shall be made to the owner of the
physical plant by the commissioner or the managing agent on behalf of the controlling indi-
vidual. Neither the commissioner nor the managing agent assumes the obligations of the
lease unless expressly stated in the receivership agreement. Should the lease expire during
the receivership, the commissioner or the managing agent may negotiate a new lease for the
term of the receivership period.

Subd. 9. Receivership accounting. The commissioner may use the medical assistance
account and funds for receivership cash flow and accounting purposes.

Subd. 10. Receivership costs. The commissioner may use the accounts and funds that
would have been available for the room and board, services, and program costs of persons in
the residential program for costs, cash flow, and accounting purposes related to the receiver-
ship.

History: 1987 ¢ 3335 13; 1989c 282 art 25 82; 1990 c 568 art 2 s 48; 1994 ¢ 434
54

245A.13 INVOLUNTARY RECEIVERSHIP FOR RESIDENTIAL PROGRAMS.
Subdivision 1. Application. In addition to any other remedy provided by law, the com-
missioner may petition the district court in Ramsey county for an order directing the control-
ling individuals of the residential program to show cause why the commissioner should not
be appointed receiver to operate the residential program. The petition to the district court
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must contain proof by affidavit: (1) that the commissioner has either begun license suspen-
sion or revocation proceedings, suspended or revoked a license, or has decided to deny an
application for licensure of the residential program; or (2) it appears to the commissioner that
the health, safety, or rights of the residents may be in jeopardy because of the manner in
which the residential program may close, the residential program’s financial condition, or
violations committed by the residential program of federal or state laws or rules. If the license
holder, applicant, or controlling individual operates more than one residential program, the
commissioner’s petition must specify and be limited to the residential program for which it
seeks receivership. The affidavit submitted by the commissioner must set forth alternatives
to receivership that have been considered, including rate adjustments. The order to show
cause is returnable not less than five days after service is completed and must provide for
personal service of a copy to the residential program administrator and to the persons desig-
nated as agents by the controlling individuals to accept service on their behalf. &>

Subd. 2. Appointment of receiver. If the court finds that involuntary receivership is
necessary as a means of protecting the health, safety, or rights of persons being served by the
residential program, the court shall appoint the commissioner as receiver to operate the resi-
dential program. The commissioner as receiver may contract with another entity or group to
act as the managing agent during the receivership period. The managing agent will be re-
sponsible for the day-to—day operations of the residential program subject at all times to the
review and approval of the commissioner.

Subd. 3. Powers and duties of the receiver. Within 36 months after the receivership
order, the receiver shall provide for the orderly transfer of the persons served by the residen-
tial program to other residential programs or make other provisions to protect their health,
safety, and rights. The receiver or the managing agent shall correct or eliminate deficiencies
in the residential program that the commissioner determines endanger the health, safety, or
welfare of the persons being served by the residential program unless the correction or elimi-
nation of deficiencies involves major alteration in the structure of the physical plant. If the
correction or elimination of the deficiencies requires major alterations in the structure of the
physical plant, the receiver shall take actions designed to result in the immediate transfer of
persons served by the residential program. During the period of the receivership, the receiver
and the managing agent shall operate the residential program in a manner designed to pre-
serve the health, safety, rights, adequate care, and supervision of the persons served by the
residential program. The receiver or the managing agent may make contracts and incur law-
ful expenses. The receiver or the managing agent shall collect incoming payments from all
sources and apply them to the cost incurred in the performance of the functions of the receiv-
ership including the fee set under subdivision 4. No security interest in any real or personal
property comprising the residential program or contained within it, or in any fixture of the
physical plant, shall be impaired or diminished in prigrity by the receiver or the managing
agent.

Subd. 3a. Liability. The provisions contained in section 245A.12, subdivision 6, shall
also apply to receiverships ordered according to this section.

Subd. 3b. Liability for financial obligations. The provisions contained in section
245A.12, subdivision 7, also apply to receiverships ordered according to this section.

Subd. 3c. Physical plant of the residential program. Occupation of the physical plant
under an involuntary receivership shall be governed by paragraphs (a) and (b).

(a) The physical plant owned by a controlling individual of the residential program or
related party must be made available for the use of the residential program throughout the
receivership period. The court shall determine a fair monthly rental for the physical plant,
taking into account all relevant factors necessary to meet required arms—length obligations
of controlling individuals such as mortgage payments, real estate taxes, and special assess-
ments. The rental fee must be paid by the receiver to the appropriate controlling individuals
or related parties for each month that the receivership remains in effect. No payment made to
a controlling individual or related party by the receiver or the managing agent or any state
agency during a period of the receivership shall include any allowance for profit or be based
on any formula that includes an allowance for profit.
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(b) If the owner of the physical plant of a residential program is not a related party, the
court shall order the controlling individual to continue as the lessee of the property during the
receivership period. Rental payments during the receivership period shall be made to the
owner of the physical plant by the commissioner or the managing agent on behalf of the con-
trolling individual.

Subd. 4. Fee. A receiver appointed under an involuntary receivership or the managing
agent is entitled to a reasonable fee as determined by the court.

Subd. 5. Termination. An involuntary receivership terminates 36 months after the date
on which it was ordered or at any other time designated by the court or when any of the fol-
lowing events occurs:

(1) the commissioner determines that the residential program’s license application
should be granted or should not be suspended or revoked;

(2) a new license is granted to the residential program,

(3) the commissioner determines that all persons residing in the residential program
have been provided with alternative residential programs; or

(4) the residential program closes.

Subd. 6. Emergency procedure. If it appears from the petition filed under subdivision
1, from an affidavit or affidavits filed with the petition, or from testimony of witnesses under
oath if the court determines it necessary, that there is probable cause to believe that an emer-
gency exists in a residential program, the court shall issue a temporary order for appointment
of a receiver within five days after receipt of the petition. Notice of the petition must be
served on the residential program administrator and on the persons designated as agents by
the controlling individuals to accept service on their behalf. A hearing on the petition must be
held within five days after notice is served unless the administrator or designated agent con-
sents to a later date. After the hearing, the court may continue, modify, or terminate the tem-
porary order.

Subd. 7. Rate recommendation. The commissioner of human services may review
rates of a residential program participating in the medical assistance program which is in re-
ceivership and that has needs or deficiencies documented by the department of health or the
department of human services. If the commissioner of human services determines that a re-
view of the rate established under section 256B.501 is needed, the commissioner shall:

(1) review the order or determination that cites the deficiencies or needs; and

(2) determine the need for additional staff, additional annual hours by type of employee,
and additional consultants, services, supplies, equipment, repairs, or capital assets necessary
to satisfy the needs or deficiencies.

Subd. 8. Adjustment to the rate. Upon review of rates under subdivision 7, the com-
missioner may adjust the residential program’s payment rate. The commissioner shall re-
view the circumstances, together with the residential program cost report, to determine
whether or not the deficiencies or needs can be corrected or met by reallocating residential
program staff, costs, revenues, or other resources including any investments, efficiency in-
centives, or allowances. If the commissioner determines that any deficiency cannot be cor-
rected or the need cannot be met with the payment rate currently being paid, the commission-
er shall determine the payment rate adjustment by dividing the additional annual costs estab-
lished during the commissioner’s review by the residential program’s actual resident days
from the most recent desk—audited cost report or the estimated resident days in the projected
receivership period. The payment rate adjustment must meet the conditions in Minnesota
Rules, parts 9553.0010 to 9553.0080, and remains in effect during the period of the receiver-
ship or until another date set by the commissioner. Upon the subsequent sale or transfer of the
residential program, the commissioner may recover amounts that were paid as payment rate
adjustments under this subdivision. The buyer or transferee shall repay this amount to the
commissioner within 60 days after the commissioner notifies the buyer or transferee of the
obligation to repay. This provision does not limit the liability of the seller to the commission-
er pursuant to section 256B.0641.

Subd. 9. Receivership accounting. The commissioner may use the medical assistance
account and funds for receivership cash flow and accounting purposes.
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Subd. 10. Receivership costs. The commissioner may use the accounts and funds that
would have been available for the room and board, services, and program costs of persons in
the residential program for costs, cash flow, and accounting purposes related to the receiver-
ship.

Subd. 11. Controlling individuals; restrictions on licensure. No controlling individ-
ual of a residential program placed into receivership under this section may apply for or re-
ceive a license to operate a residential program for five years from the commencement of the
receivership period. This subdivision does not apply to residential programs that are owned
or operated by controlling individuals that were in existence before the date of the receiver-
ship agreement, and that have not been placed into receivership.

History: 1987 ¢ 3335 14, 1988 c 4115 7; 1989¢c 282 art 25 83; 1990 c 568 art 2 s
49; 1992 c 513 art 9s 15; 1994 c 434 s 57

245A.14 SPECIAL CONDITIONS FOR NONRESIDENTIAL PROGRAMS.

Subdivision 1. Permitted single—family residential use. A licensed nonresidential
program with a licensed capacity of 12 or fewer persons and a group family day care facility
licensed under Minnesota Rules, parts 9502.0315 to 9502.0445, to serve 14 or fewer children
shall be considered a permitted single—family residential use of property for the purposes of
zoning and other land use regulations.

Subd. 2. Permitted multifamily use. Except as otherwise provided in subdivision 1 or
in a town, municipal, or county regulation, a licensed nonresidential program with a licensed
capacity of 13 to 16 persons shall be considered a permitted multifamily residential use of
property for purposes of zoning. A town, municipal, or county zoning authority may require
a conditional use or special use permit in order to assure proper maintenance and operation of
the program. Conditions imposed on the nonresidential program must not be more restrictive
than those imposed on other conditional uses or special uses of residential property in the
same zones unless the additional conditions are necessary to protect the health and safety of
the persons being served by the nonresidential program. Nothing in sections 245A.01 to
245A.16 shall be construed to exclude or prohibit nonresidential programs from single—fam-
ily zones if otherwise permitted by local zoning regulations.

Subd. 3. Conditional license. Until such time as the commissioner adopts appropriate
rules for conditional licenses, no license holder or applicant for a family or group family day
care license is required to spend more than $100 to meet fire safety rules in excess of those
required to meet Group “R” occupancies under the Uniform Building Code, chapter 12, as
incorporated by reference in Minnesota Rules, part 1305.0100.

When the commissioner determines that an applicant or license holder of a family or
group family day care license would be required to spend over $100 for physical changes to
ensure fire safety, the commissioner may issue a conditional license when all of the following
conditions have been met:

(a) The commissioner shall notify the license holder or applicant in writing of the fire
safety deficiencies.

(b) The commissioner shall notify the license holder or applicant in writing of alterna-
tive compliance standards that would correct deficiencies, if available.

(c) The license holder or applicant agrees in writing to notify each parent, on a form
prescribed by the commissioner that requires the signature of the parent, of the fire safety
deficiencies, and the existence of the conditional license.

Subd. 4. Special family day care homes. Nonresidential child care programs that are
conducted at a location other than the license holder’s own residence shall be licensed under
the rules governing family day care or group family day care if:

(a) the license holder is the primary provider of care;

(b) the nonresidential child care program is conducted in a dwelling that is located on a
residential lot; and

(c) the license holder complies with all other requirements of sections 245A.01 to
245A.15 and the rules governing family day care or group family day care.

Subd. 5. [Repealed, 1992 ¢ 513 art 9 s 44]
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Subd. 6. Drop-in and school age child care programs. (a) Except as expressly set
forth in this subdivision, drop—in and school age child care programs must be licensed as a
drop—in or school age program under the rules governing child care programs operated in a
center.

(b) Drop—in and school age child care programs are exempt from the following Minne-
sota Rules:

(1) part 9503.0040;

(2) part 9503.0045, subpart 1, items F and G;

(3) part 9503.0050, subpart 6, except for children less than 2—1/2 years old;

(4) one—half the requirements of part 9503.0060, subpart 4, item A, subitems (2), (5),
and (8), subpart 5, item A, subitems (2), (3), and (7), and subpart 6, item A, subitems (3) and
(6

(5) part 9503.0070; and

(6) part 9503.0090, subpart 2.

(c) A drop—in and school age child care program must be operated under the supervision
of a person qualified as a director and a teacher.

(d) A drop—in and school age child care program must have at least two persons on staff
whenever the program is operating, except that the commissioner may permit variances from
this requirement under specified circumstances for parent cooperative programs, as long as
all other staffto—child ratios are met.

(e) Whenever the total number of children present to be cared for at a drop—in child care
center is more than 20, children that are younger than age 2—1/2 must be in a separate group.
This group may contain children up to 60 months old. This group must be cared for in an area
that is physically separated from older children.

(f) A drop—in child care program must maintain a minimum staff ratio for children age
2-1/2 or greater of one staff person for each ten children. A school age child care program
must maintain a minimum staff ratio of one staff person for every 15 children.

(g) If the drop—in child care program has additional staff who are on call as a mandatory
condition of their employment, the minimum child—to—staff ratio may be exceeded only for
children age 2—1/2 or greater, by a maximum of four children, for no more than 20 minutes
while additional staff are in transit.

(h) In a drop—in child care program, the minimum staff-to—child ratio for infants up to
16 months of age is one staff person for every four infants. The minimum staff~to—child ratio
for children age 17 months to 30 months is one staff for every seven children.

(i) In drop—in care programs that serve both infants and older children, children up to
age 2—1/2 may be supervised by assistant teachers, as long as other staff are present in ap-
propriate ratios.

(j) The minimum staff distribution pattern for a drop—in child care program serving chil-
dren age 2--1/2 or greater and a school age child care program serving school age children is:
the first staff member must be a teacher; the second, third, and fourth staff members must
have at least the qualifications of a child care aide; the fifth staff member must have at least
the qualifications of an assistant teacher; the sixth, seventh, and eighth staff members must
have at least the qualifications of a child care aide; and the ninth staff person must have at
least the qualifications of an assistant teacher.

(k) A drop—in child care program may care for siblings 16 months or older together in
any group. For purposes of this subdivision, sibling is defined as sister or brother, half-sister
or half-brother, or stepsister or stepbrother.

(1) The commissioner may grant a variance to any of the requirements in paragraphs (a)
to (k), as long as the health and safety of the persons served by the program are not affected.
The request for a variance shall comply with the provisions in section 245A.04, subdivision

Subd. 7. Cultural dynamics and disabilities training for child care providers. (a)
The training required of licensed child care center staff and family and group family child
care providers and staff shall include training in the cultural dynamics of early childhood de-
velopment and child care.
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(b) The cultural dynamics and disabilities training and skills development of child care
providers shall be designed to achieve outcomes for providers of child care that include, but
are not limited to:

(1) an understanding and support of the importance of culture and differences in ability
in children’s identity development;

(2) understanding the importance of awareness of cultural differences and similarities
in working with children and their families;

(3) understanding and support of the needs of families and children with differences in
ability;

(4) developing skills to help children develop unbiased attitudes about cultural differ-
ences and differences in ability;

(5) developing skills in culturally appropriate caregiving; and

(6) developing skills in appropriate caregiving for children of different abilities.

Curriculum for cultural dynamics and disability training shall be approved by the com-
missioner.

(c) The commissioner shall amend current rules relating to the training of the licensed
child care center staff and licensed providers of family and group family child care and staff
to require cultural dynamics training. Timelines established in the rule amendments for com-

plying with the cultural dynamics training requirements shall be based on the commission-
er’s determination that curriculum materials and trainers are available statewide.

History: /1987 ¢ 3335 15; 1988 ¢ 608 5 3,4; 1989 ¢ 282 art 2 5 84,85; 1Sp1989¢c 2 s
10; 1990 c 426 art 1 5 28; 1990 c 568 art 25 50,51; 1991 ¢ 1425 2; 1991 ¢ 143 s 1; 1993
c338s58;,1995¢c158s5;1995¢207 art2520; art4s 1

245A.15 REGULATION OF FAMILY DAY CARE BY LOCAL GOVERNMENT.

The authority of local units of government to establish requirements for family day care
programs is limited by section 299F.011, subdivision 4a, clauses (1) and (2).

History: 1987 ¢ 3335 16

245A.16 STANDARDS FOR COUNTY AGENCIES AND PRIVATE AGENCIES.

Subdivision 1. Delegation of authority to agencies. (a) County agencies and private
agencies that have been designated or licensed by the commissioner to perform licensing
functions and activities under section 245A.04, to recommend denial of applicants under
section 245A.05, to issue correction orders, to issue variances, and recommend fines under
section 245A.06, or to recommend suspending, revoking, and making licenses probationary
under section 245A.07, shall comply with rules and directives of the commissioner govern-
ing those functions and with this section.

(b) For family day care programs, the commissioner may authorize licensing reviews
every two years after a licensee has had at least one annual review.

Subd. 2. Investigations. (a) The county or private agency shall conduct timely inves-
tigations of allegations of abuse or neglect of children or adults in programs for which the
county or private agency is the commissioner’s designated representative and record a dis-
position of each complaint in accordance with applicable law or rule. The county or private
agency shall conduct similar investigations of allegations of violations of rules governing
licensure of the program.

(b) If an investigation conducted under clause (a) results in evidence that the commis-
sioner should deny an application or suspend, revoke, or make probationary a license, the
county or private agency shall make that recommendation to the commissioner within ten
working days.

Subd. 3. Recommendations to the commissioner. The county or private agency shall
not make recommendations to the commissioner regarding licensure without first conduct-
ing an inspection, study of the applicant, and evaluation pursuant to section 245A.04, subdi-
visions 3 and 4. The county or private agency must forward its recommendation to the com-
missioner regarding the appropriate licensing action within 20 working days of receipt of a
completed application.
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Subd. 4. Enforcement of the commissioner’s orders. The county or private agency
shall enforce the commissioner’s orders under sections 245A.07 and 245A.08, subdivision
S, according to the instructions of the commissioner. The county attorney shall assist the
county agency in the enforcement and defense of the commissioner’s orders under sections
245A.07 and 245A.08 according to the instructions of the commissioner, unless a conflict of
interest exists between the county attorney and the commissioner.

Subd. 5. Instruction and technical assistance. The commissioner shall provide in-
struction and technical assistance to county and private agencies that are subject to this sec-
tion. County and private agencies shall cooperate with the commissioner in carrying out this
section by ensuring that affected employees participate in instruction and technical assis-
tance provided by the commissioner.

Subd. 6. Certification by the commissioner. The commissioner shall ensure that rules
are uniformly enforced throughout the state by reviewing each county and private agency for
compliance with this section and other applicable laws and rules at least every four years.
County agencies that comply with this section shall be certified by the commissioner. If a
county agency fails to be certified by the commissioner, the commissioner shall certify a re-
duction of up to 20 percent of the county’s community social services act fundmg or an
equivalent amount from state administrative aids.

History: 1987 ¢ 333517, 1989 c 282 art 25 86; 1990 c 568 art 25 52,53, 1991 c
1425 3;1992c 513 art 95 16; 1993 c 3385 9

245A.17 [Repealed, 1992 ¢ 513 art 9 s 44]

245A.18 SEAT BELT USE REQUIRED.

(a) When a nonresidential license holder provides or arranges for transportation for
children served by the license holder, children four years old and older must be restrained by
a properly adjusted and fastened seat belt and children under age four must be properly fas-
tened in a child passenger restraint system meeting federal motor vehicle safety standards. A
child passenger restraint system is not required for a child who, in the judgment of a licensed
physician, cannot be safely transported in a child passenger restraint system because of a
medical condition, body size, or physical disability, if the license holder possesses a written
statement from the physician that satisfies the requirements in section 169.685, subdivision
6, paragraph (b).

(b) Paragraph (a) does not apply to transportation of children in a school bus inspected
under section 169.451 that has a gross vehicle weight rating of more than 10,000 pounds, is
designed for carrying more than ten persons, and was manufactured after 1977.

History: 1990 c 568 art 2 s 54; 1993 c 13 art 1 s 31

245A.19 HIV TRAINING IN CHEMICAL DEPENDENCY TREATMENT PRO-
GRAM.

(a) Applicants and license holders for chemical dependency residential and nonresiden-
tial programs must demonstrate compliance with HIV minimum standards prior to their ap-
plication being complete. The HIV minimum standards contained in the HIV—1 Guidelines
for chemical dependency treatment and care programs in Minnesota are not subject to rule-
making.

(b) Ninety days after April 29, 1992, the applicant or license holder shall orient all
chemical dependency treatment staff and clients to the HIV minimum standards. Thereafter,
orientation shall be provided to all staff and clients, within 72 hours of employment or admis-
sion to the program. In—service training shall be provided to all staff on at least an annual
basis and the license holder shall maintain records of training and attendance.

(c) The license holder shall maintain a list of referral sources for the purpose of making
necessary referrals of clients to HIV-related services. The list of referral services shall be
updated at least annually.

(d) Written policies and procedures, consistent with HTV minimum standards, shall be
developed and followed by the license holder. All policies and procedures concerning HIV
minimum standards shall be approved by the commissioner. The commissioner shall provide
training on HIV minimum standards to applicants.
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(¢) The commissioner may permit variances from the requirements in this section. Li-
cense holders seeking variances must follow the procedures in section 245A.04, subdivision
9.

History: /1992 c 513 art9s 17

245A.20 RULE CONSOLIDATION.

Subdivision 1. Standards. For programs or services licensed pursuant to Minnesota
Rules, parts 9525.0215 to 9525.0355; 9525.0500 to 9525.0660; 9525.1500 to 9525.1690;
and 9525.2000 to 9525.2140, the following standards apply and supersede the requirements
_ of the applicable rule parts for staff qualification, orientation, and training.

Subd. 2. Staff qualifications. (a) The license holder must ensure that staff is competent
through training, experience, and education to meet the consumer’s needs as written in the
individual service plan. The staff qualifications must be documented.

(b) Delivery and evaluation of services provided by the license holder to a consumer
must be coordinated by a designated person. This designated person or coordinator must
minimally have a four—year degree in a field related to service provision and one year work
experience with consumers with mental retardation or related conditions, a two—year degree
in a field related to service provision, and two years work experience with consumers with
mental retardation or related conditions, or a certificate of competence from an accredited
post—secondary program in the area of developmental disabilities and two years work expe-
rience with consumers with mental retardation or related conditions. The coordinator must
provide supervision, support, and evaluation of activities that include:

(1) oversight of the license holder’s responsibilities designated in the individual service
plan;

(2) instructions and assistance to staff implementing the individual service plan areas;

(3) evaluation of the effectiveness of service delivery, methodologies, and progress on
consumer outcomes based on the condition set for objective change; and '

(4) review of incident and emergency reports, identification of incident patterns, and
implementation of corrective action as necessary to reduce occurrences.

(c) The coordinator is responsible for taking necessary actions to facilitate the accom-
plishment of the outcomes for each consumer as specified in the consumer’s individual ser-
vice plan.

(d) The license holder must provide for adequate supervision for direct care staff to en-
sure implementation of the individual service plan.

Subd. 3. Staff orientation. (a) Within 60 days of hiring staff who provide direct service,
the license holder must provide 30 hours of orientation. Direct care staff must complete 15 of
the 30 hours before providing any direct service to a consumer without direct supervision. If
the staff person has received orientation training from a license holder licensed under a pro-
gram rule identified in this chapter, or provides semi—independent living services only, the
15-hour requirement may be reduced to eight hours. The total orientation of 30 hours may be
reduced to 15 hours if the staff person has previously received orientation training from a
license holder licensed under a program rule identified in this chapter.

(b) The 30 hours of orientation must combine supervised on—the—job training with cov-
erage of the material in clauses (1) to (8):

(1) review of the consumer’s complete individual service plan to achieve an under-
standing of the consumer as a unique individual;

(2) review and instructions regarding the license holder’s policies and procedures in-
cluding their location and access;

(3) emergency procedures;

(4) explanation of specific job functions including implementing objectives from the
consumer’s individual service plan;

(5) explanation of responsibilities related to sections 626.556 and 626.557, and Minne-
sota Rules, parts 9555.8000 to 9555.8500, including requirements of rules promulgated
thereunder; sections 245A.01 to 245A.16, the human services licensing act; and Minnesota
Rules, parts 9525.2700 to 9525.2810, governing use of aversive and deprivation procedures;
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(6) medication administration as it applies to the individual consumer;

(7) consumer rights; and

(8) other topics necessary as determined by the consumer’s individual service plan or
other areas identified by the license holder.

(c) The license holder must document each employee’s orientation received.

Subd. 4. Staff training. (a) The license holder shall ensure that direct service staff annu-
ally complete hours of training equal to two percent of the number of hours the staff person
worked or one percent for license holders under Minnesota Rules, parts 9525.0500 to
9525.0660. If direct service staff have received training from a license holder licensed under
a program rule identified in this chapter, the training may also count toward training require-
ments for other services and of other license holders.

(b) The license holder must document the training completed by each employee.

(c) Training shall address the staff competencies necessary to address the consumer
needs as identified in the consumer’s individual service plan and ensure consumer health,
safety, and protection of rights. Training may also include other areas identified by the Li-
cense holder.

History: 1996 c 451 art 5s 6

245A.21 RESIDENTIAL BASED HABILITATION SERVICES.

Residential service sites controlled by license holders licensed under Minnesota Rules,
parts 9525.2000 to 9525.2140, for four or fewer adults are exempt from compliance with
Minnesota Rules, parts 9555.5505; 9555.5515; 9555.5605; 9555.5705; 9555.6125, subparts
4 to 6; and 9555.6185. The provisions of this chapter do not apply to foster care homes that do
not provide residential habilitation services funded under the home and community-based
waiver programs defined in section 256B.092. The commissioner may approve alternative
methods of providing overnight supervision using the process and criteria for granting a vari-
ance in section 245A.04, subdivision 9.

History: 1996 c 451 art5s7
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