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NOTE: For penalties for the violation of the provisions of this chapter, see section 235.13.

216B.01 LEGISLATIVE FINDING.

It is hereby declared to be in the public interest that public utilities be regulated as here-
inafter provided in order to provide the retail consumers of natural gas and electric service in
this state with adequate and reliable services at reasonable rates, consistent with the financial
and economic requirements of public utilities and their need to construct facilities to provide
such services or to otherwise obtain energy supplies, to avoid unnecessary duplication of fa-
cilities which increase the cost of service to the consumer and to minimize disputes between
public utilities which may result in inconvenience or diminish efficiency in service to the
consumers. Because municipal utilities are presently effectively regulated by the residents of
the municipalities which own and operate them, and cooperative electric associations are
presently effectively regulated and controlled by the membership under the provisions of
chapter 3084, it is deemed unnecessary to subject such utilities to regulation under this chap-
ter except as specifically provided herein.

History: 1974 c 4295 1;1978c¢ 795 s 1; 1989 c 3565 8

216B.02 DEFINITIONS.

Subdivision 1. Scope. For the purposes of Laws 1974, chapter 429 the terms defined in
this section have the meanings given them.

Subd. 2. Corporation. “Corporation” means a private corporation, a public corpora-
tion, a municipality, an association, a cooperative whether incorporated or not, a joint stock
association, a business trust, or any political subdivision or agency.

Subd. 3. Person. “Person” means a natural person, a partnership, or two or more per-
sons having a joint or common interest, and a corporation as hereinbefore defined.

Subd. 4. Public utility. “Public utility” means persons, corporations or other legal enti-
ties, their lessees, trustees, and receivers, now or hereafter operating, maintaining, or con-
trolling in this state equipment or facilities for furnishing at retail natural, manufactured or
mixed gas or electric service to or for the public or engaged in the production and retail sale
thereof but does not include (1) a municipality or a cooperative electric association, orga-
nized under the provisions of chapter 308A producing or furnishing natural, manufactured or
mixed gas or electric service or (2) a retail seller of compressed natural gas used as a vehicu-
lar fuel which purchases the gas from a public utility. Except as otherwise provided, the pro-
visions of this chapter shall not be applicable to any sale of natural, manufactured or mixed
gas or electricity by a public utility to another public utility for resale. In addition, the provi-
sions of this chapter shall not apply to a public utility whose total natural gas business con-
sists of supplying natural, manufactured or mixed gas to not more than 650 customers within
a city pursuant to a franchise granted by the city, provided a resolution of the city council
requesting exemption from regulation is filed with the commission. The city council may
rescind the resolution requesting exemption at any time, and, upon the filing of the rescind-
ing resolution with the commission, the provisions of this chapter shall apply to the public
utility. No person shall be deemed to be a public atility if it furnishes its services only to ten-
ants or cooperative or condominium owners in buildings owned, leased, or operated by such
person. No person shall be deemed to be a public utility if it furnishes service to occupants of
a manufactured home or trailer park owned, leased, or operated by such person. No person
shall be deemed to be a public utility if it produces or furnishes service to less than 25 persons.

Subd. 5. Rate. “Rate” means every compensation, charge, fare, toll, tariff, rental and
classification, or any of them, demanded, observed, charged, or collected by any public util-
ity for any service and any rules, practices, or contracts affecting any such compensation,
charge, fare, toll, rental, tariff, or classification.

Subd. 6. Service. “Service” means natural, manufactured or mixed gas and electricity;
the installation, removal, or repair of equipment or facilities for delivering or measuring such
gas and electricity.
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Subd. 6a. Submetering. “Submetering” means measuring, by a building’s owner,
through mechanical or electronic devices, the use of electricity by occupants in multiple—unit
residential or commercial buildings to fairly apportion the entire electrical costs for the
building among its occupants.

Subd. 7. Commission. “Commission” means the public utilities commission of the de-
partment of public service.

Subd. 8. Department. “Department” means the department of public service of the
state of Minnesota. ’

Subd. 9. Municipality. “Municipality” means any city however organized.

History: 1974 c 4295 2; 1978 ¢ 795 s 2; 1980 c 614 s 123; 1981 c 17 s 1; 1981 ¢
144 51; 1981 ¢c36559; 1983 c 366 s 1,2; 1984 c 428 5 1, 1985 c 248 s 70; 1989 c 356 s
9

216B.022 SUBMETERING.

Nothing in this chapter grants the commission or a public utility the authority to limit the
availability of submetering to a building occupant when the building is served by a public
utility’s master meter which measures the total electric energy delivered to the building.

History: 1983 c 366 s 3
MUNICIPALS AND COOPERATIVES

216B.025 MUNICIPAL REGULATION OPTION.

A municipality may elect to become subject to regulation by the commission pursuant
to sections 216B.10 and 216B.11. An election for regulation may be effected by resolution of
the governing body requesting regulation and filed with the commission.

History: 1981 c 1425 1

216B.026 COOPERATIVE ELECTRIC ASSOCIATION; ELECTION ON REG-
ULATION.

Subdivision 1. Election. A cooperative electric association may elect to become subject
to rate regulation by the commission pursuant to sections 216B.03 to 216B.23. The election
shall be approved by a majority of members or stockholders voting by mail ballot initiated by
petition of not less than five percent of the members or stockholders of the association, as
determined by membership figures submitted by the association to the rural electric adminis-
tration for the month in which the petition was submitted.

Subd. 2. Petition contents; verification. The petition form shall be prescribed by the
department and sample forms shall be available from the department and electric coopera-
tive associations. Petitions shall include a uniform statement that petition signers are request-
ing a balloting of the association membership on the question of regulation of electric rates of
the association by the commission. The department shall, upon receipt, transmit the pre-
scribed form of petition to the appropriate association for validation of petition signatures in
accordance with agreed procedures between the association and the department. When the
association rejects any signature on a petition as invalid, it shall provide the department with
a written statement as to the reason the cooperative deems the signature invalid. The depart-
ment may challenge the association’s decisions on the validity of signatures and may appeal
to the commission for a resolution of the issue through informal proceedings before the com-
mission after notice to all parties.

Subd. 3. Voting for members. Whenever a vote or petition of members or stockholders
of an association is submitted pursuant to this section, the spouse of the member or stock-
holder may sign the petition and vote on behalf of the member or stockholder unless the
member or stockholder has notified the association in writing otherwise. Such a notification
by a member or stockholder shall be provided to the association and to the department for
those petition matters pursuant to this section.

Subd. 4. Election procedure; effect. If the department determines that the petition
meets the five percent requirement, a balloting of members on the question of regulation of
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electric rates by the commission shall be supervised by the department. The ballot to be used
for the election shall be approved by the board of directors of the association and the depart-
ment. In the event of a dispute on balloting procedures, the dispute shall be resolved through
informal proceedings before the commission after notice to all parties. The association shall
mail ballots to the association’s members who shall return the ballots to the department. The
department shall keep the ballots sealed until a date agreed upon by the department and the
board of directors. On this date, representatives of the department and the association shall
count the ballots. If a majority of the association’s members or spouses who vote, elect to
become subject to rate regulation by the commission, the election shall be effective 30 days
after certified copies of the resolutions approving the election are filed with the commission.
These provisions also apply to associations that wish to be deregulated. Any cooperative that
is regulated by the commission, pursuant to sections 216B.03 to 216B.23 may follow the pro-
cedures set forth above. Any association subject to regulation of rates by the commission
shall be exempt from the provisions of sections 216B.48, 216B.49, 216B.50, and 216B.51.

History: 1981 c 144 s 2

216B.027 COOPERATIVE ELECTRIC ASSOCIATION STOCKHOLDER
RIGHTS.

Subdivision 1. Intent. It is the intent of this section to specify those rights which shall be
extended to stockholders of cooperative electric associations. The guarantee of these rights,
as specified herein, is intended to further the active participation of stockholders in any and
all matters pertaining to the prudent operation of their organization.

Subd. 2. Scope. Cooperative associations organized under chapter 308A for the pur-
pose of providing rural electrification at retail to ultimate consumers shall comply with the
provisions of this section in addition to other applicable provisions of chapter 308A and other
applicable state and federal laws.

Subd. 3. Business records. The provisions of section 302A.461 and any amendments
or successor requirements to it shall apply to every wholesale or retail cooperative electric
association. The rights granted to wholesale and retail electric cooperative stockholders in
this section shall apply also to the spouse of the stockholder. In addition to the requirements
of section 302A.461, a wholesale or retail electric cooperative shall maintain records of all
proceedings of meetings of stockholders and directors during the previous three—year period
including the vote of each director on roll call votes. Roll call votes are required on actions
which directly establish service charge and rate schedules. Roll call voting is also required on
any matter upon the request of one or more directors. Every duly elected director of a retail
cooperative electric association shall have the right to inspect under section 302A.461, in
person and at any reasonable time, the business records required by this subdivision and
maintained by the wholesale cooperative electric association from which it purchases the
majority of its electric requirements.

Subd. 4. Open meetings. Meetings of the board of directors of any retail cooperative
electric association must be open to the stockholders of the cooperative and the stockholders’
spouses. Stockholders must be given notice of all regularly scheduled meetings except those
of an emergency nature. Duly elected directors of retail cooperative associations must be giv-
en notice, through their retail cooperative associations, of all meetings of the board of direc-
tors of the wholesale cooperative association, except those of an emergency nature, from
which the retail cooperative purchases the majority of its electric requirements. Portions of
meetings relating to labor negotiations, current litigation, personnel matters, and nonpay-
ment of customer accounts are excluded from the provisions of this subdivision.

Subd. 5. Petitions; voting. Notwithstanding the provisions of sections 308A.611 and
308A.615, upon receipt of a written petition concerning governance matters signed by at
least 500 stockholders or five percent of the stockholders, whichever is less, of a retail coop-
erative electric association, the matter in the petition must be presented to the stockholders of
the cooperative for a vote at the next annual meeting. Petitions must be received by the coop-
erative electric association 60 days prior to the scheduled annual meeting. For purposes of
this section, “governance matters” means matters properly contained in the articles of incor-
poration or bylaws by adopting, amending, or repealing bylaws or the articles of incorpora-
tion.
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Subd. 6. Equal time; petitioners. Whenever the directors of a retail cooperative elec-
tric association provide information to stockholders to influence their vote on a matter to be
decided by a vote of the stockholders pursuant to a successful petition submitted under the
provisions of subdivision 5 or section 216B.026, subdivision 4, the directors shall provide
the organizers of the petition or person presenting the petition the opportunity to include their
position on the matter to the stockholders in a substantially similar mode and range of dis-
tribution. The organizers of the petition shall pay the costs of such inclusion.

Subd. 7. Optional referendum. No cooperative shall be bound by the provisions of this
section unless adoption has been approved at referendum using the petition and election pro-
cedures in section 216B.026. Within 60 days of May 19, 1983, the board of directors of each
cooperative electric association shall notify the stockholders of the provisions of this section
and shall explain the process for ratification by petition and election as provided in this subdi-
vision.

History: 1983 c 162 s 1; 1989 c 144 art 2 s 3; 1989 ¢ 356 5 10
RATES, STANDARDS, AND PRACTICES

216B.03 REASONABLE RATE.

Every rate made, demanded, or received by any public utility, or by any two or more
public utilities jointly, shall be just and reasonable. Rates shall not be unreasonably preferen-
tial, unreasonably prejudicial or discriminatory, but shall be sufficient, equitable and consis-
tent in application to a class of consumers. To the maximum reasonable extent, the commis-
sion shall set rates to encourage energy conservation and renewable energy use and to further
the goals of sections 216B.164, 216B.241, and 216C.05. Any doubt as to reasonableness
should be resolved in favor of the consumer. For rate making purposes a public utility may
treat two or more municipalities served by it as a single class wherever the populations are
comparable in size or the conditions of service are similar.

History: 1974 ¢ 429 5 3; 1983 ¢ 179 s 4; 1987 ¢ 312 art 1 s 10 subd 1

216B.04 STANDARD OF SERVICE.

Every public utility shall furnish safe, adequate, efficient, and reasonable service; pro-
vided that service shall be deemed adequate if made so within 90 days after a person requests
service. Upon application by a public utility, and for good cause shown, the commission may
extend the period for not to exceed another 90 days.

History: 1974 c 429 s 4

216B.045 REGULATION OF INTRASTATE NATURAL GAS PIPELINES.

Subdivision 1. Definition of intrastate pipeline. For the purposes of this section “in-
trastate pipeline” means a pipeline wholly within the state of Minnesota which transports or
delivers natural gas received from another person at a point inside or at the border of the state,
which is delivered at a point within the state to another, provided that all the natural gas is
consumed within the state. An intrastate pipeline does not include a pipeline owned or oper-
ated by a public utility, unless a public utility files a petition requesting that a pipeline or a
portion of a pipeline be classified as an intrastate pipeline and the commission approves the
petition.

Subd. 2. Reasonable rate. Every rate and contract relating to the sale or transportation
of natural gas through an intrastate pipeline shall be just and reasonable. No owner or opera-
tor of an intrastate pipeline shall provide intrastate pipeline services in a manner which un-
reasonably discriminates among customers receiving like or contemporaneous services.

Subd. 3. Transportation rates; discrimination. Every owner or operator of an intra-
state pipeline shall offer intrastate pipeline transportation services by contract on an open
access, nondiscriminatory basis. To the extent the intrastate pipeline has available capacity,
the owner or operator of the intrastate pipeline must provide firm and interruptible trans-
portation on behalf of any customer. If physical facilities are needed to establish service to a

Copyright © 1996 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 1996

216B.045 PUBLIC UTILITIES 1142

customer, the customer may provide those facilities or the owner or operator of the intrastate
pipeline may provide the facilities for a reasonable and compensatory charge.

Subd. 4. Contracts; commission approval. No contract establishing the rates, terms,
and conditions of service and facilities to be provided by intrastate pipelines is effective until
it is filed with and approved by the commission. The commission has the authority to ap-
prove the contracts and to regulate the types and quality of services to be provided through
intrastate pipelines. The approval of a contract for an intrastate pipeline to provide service to
a public utility does not constitute a determination by the commission that the prices actually
paid by the public utility under that contract are reasonable or prudent nor does approval
constitute a determination that purchases of gas made or deliveries of gas taken by the public
utility under that contract are reasonable or prudent.

Subd. 5. Complaints. Any customer of an intrastate pipeline, any person seeking to be-
come a customer of an intrastate pipeline, the department, or the commission on its own mo-
tion, may bring a complaint regarding the rates, contracts, terms, conditions, and types of
service provided or proposed to be provided through an intrastate pipeline, including a com-
plaint that a service which can reasonably be demanded is not offered by the owner or opera-
tor of the intrastate pipeline. If a complaint involves the question of whether or not an intra-
state pipeline has capacity available, the commission shall after hearing make a determina-
tion of the available capacity but shall not impair the owner or operator of the intrastate pipe-
line contractual obligation to provide firm transportation service. If a complaint concerns the
use of available capacity by one or more customers of an intrastate pipeline, the commission
shall after hearing determine the reasonable use of the available capacity by the customers.
The commission shall not require an owner or operator of an intrastate pipeline to expand its
available capacity but may require the owner or operator to maintain a reasonable quality of
service. The commission may dismiss any complaint without a hearing if in its opinion a
hearing is not in the public interest. Complaints brought under this subdivision shall be gov-
erned by section 216B.17. .

Subd. 6. Records; reports; inspections; cost assessments. Sections 216B.10, subdivi-
sions 1 and 4, 216B.12, 216B.13, and 216B.62, subdivisions 2, 4, and 6 shall apply to owners
and operators of intrastate pipelines. )

Subd. 7. Natural gas emergency. The commission may declare a natural gas supply
emergency if it finds that a severe natural gas shortage endangering the health or safety of the
citizens of the state exists or is imminent in the state. If the commission declares that a natural
gas supply emergency exists, it may for the duration of the emergency order the suspension
of any contract providing for the sale and transportation of natural gas through an intrastate
pipeline, and may for the duration of the emergency order an owner or operator of the intra-
state pipeline to furnish such transportation services as are required by the public interest.
The owner or operator of the intrastate pipeline shall be compensated for its services fur-
nished under an emergency order issued under this section, and the commission shall deter-
mine the just and reasonable compensation for the services required to be provided during
the emergency.

History: 1987 c9s1;1990c370s 1; 1992 c 478 s 1

216B.05 FILING SCHEDULES, RULES, AND SERVICE AGREEMENTS.

Subdivision 1. Schedules. Every public utility shall file with the commission schedules
showing all rates, tolls, tariffs and charges which it has established and which are in force at
the time for any service performed by it within the state, or for any service in connection
therewith or performed by any public utility controlled or operated by it.

Subd. 2. Rules and service agreements. Every public utility shall file with and as a part
of the schedule all rules that, in the judgment of the commission, in any manner affect the
service or product, or the rates charged or to be charged for any service or product, as well as
any contracts, agreements or arrangements relating to the service or product or the rates to be
charged for any service or product to which the schedule is applicable as the commission may
by general or special order direct.
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Subd. 3. Public inspection. Every public utility shall keep copies of the schedules open
to public inspection under rules as the commission may prescribe. .

History: 1974 c 4295 5; 1985 c 248 s 70

216B.06 RECEIVING DIFFERENT COMPENSATION.

No public utility shall directly or indirectly, by any device whatsoever, or in any man-
ner, charge, demand, collect, or receive from any person a greater or less compensation for
any service rendered or to be rendered by the utility than that prescribed in the schedules of
rates of the public utility applicable thereto when filed in the manner provided in Laws 1974,
chapter 429, nor shall any person knowingly receive or accept any service from a public util-
ity for a compensation greater or less than that prescribed in the schedules, provided that all
rates being charged and collected by a public utility upon January 1, 1975, may be continued
until schedules are filed.

History: 1974 ¢ 429 56, 1978 ¢ 795 s 3

216B.07 RATE PREFERENCE PROHIBITED.

No public utility shall, as to rates or service, make or grant any unreasonable preference
or advantage to any person or subject any person to any unreasonable prejudice or disadvan-
tage. .

History: 1974 c 42957

216B.075 METER READING; CUSTOMER SCHEDULING NEEDS.

Notwithstanding any other provision of rule or policy to the contrary, every public util-
ity providing natural gas or electricity at retail shall make a reasonable effort to obtain read-
ings at least once every 18 months from nonaccessible meters. Readings shall be obtained at
times that meet the needs of customer schedules. Utilities shall make a reasonable effort to
provide evening and Saturday or Sunday meter reading service at no extra charge to a cus-
tomer whose work or other schedule makes a business hour reading of meters a hardship.
Utilities may refuse to read a customer’s meter during nondaylight hours if such activity
could threaten the safety of the utility meter—-reading employee.

A utility may also allow a customer to self-read the customer’s meter for periods of time
not to exceed 18 months, provided that the customer is reminded periodically of the poten-
tially serious financial consequences of errors in self-reading,.

A utility may terminate service to a customer who refuses to allow a utility company
employee access to a nonaccessible meter for a period of 18 months or more.

History: 1983 c 176 s 1
COMMISSION RESPONSIBILITIES

216B.08 DUTIES OF COMMISSION.

The commission is hereby vested with the powers, rights, functions, and jurisdiction to
regulate in accordance with the provisions of Laws 1974, chapter 429 every public utility as
defined herein. The exercise of such powers, rights, functions, and jurisdiction is prescribed
as a duty of the commission. The commission is authorized to make rules in furtherance of
the purposes of Laws 1974, chapter 429.

History: 1974 c 4295 8; 1985 c 248 s 70

216B.09 STANDARDS; CLASSIFICATIONS; RULES; PRACTICES.

Subdivision 1. Commission authority, generally. The commission, on its own motion
or upon complaint and after reasonable notice and hearing, may ascertain and fix just and
reasonable standards, classifications, rules, or practices to be observed and followed by any
or all public utilities with respect to the service to be furnished.

Subd. 2. Electric service, rules, measurement standards, grounding. The commis-
sion, on its own motion or upon complaint and after reasonable notice and hearing, may as-
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certain and fix adequate and reasonable standards for the measurement of the quantity, quali-
ty, pressure, initial voltage, or other condition pertaining to the supply of the service; pre-
scribe reasonable rules for the examination and testing of the service and for the measure-
ment thereof; establish or approve reasonable rules, specifications, and standards to secure
the accuracy of all meters, instruments and equipment used for the measurement of any ser-
vice of any public utility. In this subdivision, service standards or requirements governing
any current or voltage originating from the practice of grounding of electrical systems apply
to cooperative associations and municipal utilities providing or furnishing retail electric ser-
vice to agricultural customers.

Subd. 3. Filings. Any standards, classifications, rules, or practices now or hereafter ob-
served or followed by any public utility may be filed by it with the commission, and the same
shall continue in force until amended by the public utility or until changed by the commission
as herein provided.

The commission may require the filing of all rates, including rates charged to and by
public utilities.

Subd. 4. Appearances before federal agency. The commission is empowered to ap-
pear before the Federal Energy Regulatory Commission to offer evidence and to seek ap-
propriate relief in any case in which the rates charged consumers within the state of Minneso-
ta may be affected.

History: 1974 ¢ 429 s 9; 1985 ¢ 248 s 70; 1993 ¢ 327 s 3

216B.095 DISCONNECTION DURING COLD WEATHER.

The commission shall amend its rules governing disconnection of residential utility
customers who are unable to pay for utility service during cold weather to include the follow-
ing:

(1) coverage of customers whose household income is less than 185 percent of the fed-
eral poverty level;

(2) a requirement that a customer who pays the utility at least ten percent of the custom-
er’s income or the full amount of the utility bill, whichever is less, in a cold weather month
cannot be disconnected during that month;

(3) that the ten percent figure in clause (2) must be prorated between energy providers
proportionate to each provider’s share of the customer’s total energy costs where the custom-
er receives service from more than one provider;

(4) that a customer’s household income does not include any amount received for ener-
gy assistance;

(5) verification of income by the local energy assistance provider, unless the customer is
automatically eligible as a recipient of any form of public assistance, including energy assis-
tance, that uses income eligibility in an amount at or below the income eligibility in clause
(1); and

(6) a requirement that the customer receive, from the local energy assistance provider or
other entity, budget counseling and referral to weatherization, conservation, or other pro-
grams likely to reduce the customer’s consumption of energy.

For the purpose of clause (2), the “customer’s income” means the actual monthly in-
come of the customer except for a customer who is normally employed only on a seasonal
basis and whose annual income is over 135 percent of the federal poverty level, in which case
the customer’s income is the average monthly income of the customer computed on an annu-
al calendar year basis.

History: 1989 ¢ 338 s 1; 1989 ¢ 356 5 59

216B.097 COLD WEATHER RULE, COOPERATIVE AND MUNICIPAL UTI-
LITIES.

Subdivision 1. Application; notice to residential customers. (a) A municipal utility or
a cooperative electric association must not disconnect the utility service of a residential cus-
tomer if the disconnection affects the primary heat source for the residential unit when the
following conditions are met:
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(1) the disconnection would occur during the period between October 15 and April 15;

(2) the customer has declared inability to pay on forms provided by the utility;

(3) the household income of the customer is less than 185 percent of the federal poverty
level, as documented by the customer to the utility; and

(4) the customer’s account is current for the billing period immediately prior to October
15 or the customer has entered into a payment schedule and is reasonably current with pay-
ments under the schedule.

(b) A municipal utility or a cooperative electric association must, between August 15
and October 15 of each year, notify all residential customers of the provisions of this section.

Subd. 2. Netice to residential customer facing disconnection. Before disconnecting
service to a residential customer during the period between October 15 and April 15, a mu-
nicipal utility or cooperative electric association must provide the following information to a
customer:

(1) a notice of proposed disconnection;

(2) a statement explaining the customer’s rights and responsibilities;

(3) a list of local energy assistance providers;

(4) forms on which to declare inability to pay; and

(5) a statement explaining available time payment plans and other opportunities to se-
cure continued utility service.

Subd. 3. Restrictions if disconnection necessary. (a) If a residential customer must be
involuntarily disconnected between October 15 and April 15 for failure to comply with the
provisions of subdivision 1, the disconnection must not occur on a Friday or on the day before
a holiday. Further, the disconnection must not occur until at least 20 days after the notice re-
quired in subdivision 2 has been mailed to the customer or 15 days after the notice has been
personally delivered to the customer.

(b) If a customer does not respond to a disconnection notice, the customer must not be
disconnected until the utility investigates whether the residential unit is actually occupied. If
the unit is found to be occupied, the utility must immediately inform the occupant of the pro-
visions of this section. If the unit is unoccupied, the utility must give seven days’ written no-
tice of the proposed disconnection to the local energy assistance provider before making a
disconnection.

(c) If, prior to disconnection, a customer appeals a notice of involuntary disconnection,
as provided by the utility’s established appeal procedure, the utility must not disconnect until
the appeal is resolved.

History: 1991 c235art2s1

216B.10 ACCOUNTING.

Subdivision 1. System of accounts. The commission shall establish a system of ac-
counts to be kept by public utilities subject to its jurisdiction. A public utility which main-
tains its accounts in accordance with the system of accounts prescribed by a federal agency or
authority shall be deemed to be in compliance with the system of accounts prescribed by the
commission. Where optional accounting is prescribed by a federal agency or authority, the
commission may prescribe which option is to be followed.

Subd. 2. Other business of public utility. Every public utility engaged directly or indi-
rectly in any other business than that of the production, transmission or furnishing of natural
gas or electric service shall, if required by the commission, keep and render separately to the
commission in like manner and form the accounts of all the other business, in which case all
the provisions of Laws 1974, chapter 429 shall apply to the books, accounts, papers and re-
cords of the other business.

Subd. 3. Manner and form. Every public utility is required to keep and render its
books, accounts, papers and records accurately and faithfully in the manner and form pre-
scribed by the commission, and to comply with all directions of the commission relating to
these books, accounts, papers and records.

Subd. 4. Annual reports. The commission may require any "public utility to file annual
reports in the form and content, having regard for the provisions of this section, as the com-
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mission may require, and special reports concerning any matter about which the commission
is authorized to inquire or to keep itself informed. The commission may require the reports to
be verified. The basic financial statements in the annual report of a public utility may, at the
direction of the public utilities commission, be examined by an independent certified public
accountant and the accountant’s opinion thereof included in the annual report filed with the
commission.

Subd. 5. Audit. The commission may require the examination and audit of all accounts,
and all items shall be allocated to the accounts in the manner prescribed by the commission.

Subd. 6. [Repealed, 1981 ¢ 142 s 3]
History: 1974 ¢ 429 5 10; 1980 c 614 s 123; 1986 ¢ 444

216B.11 DEPRECIATION RATES AND PRACTICES.

The commission shall fix proper and adequate rates and methods of depreciation, amor-
tization, or depletion in respect of utility property, and every public utility shall conform its
depreciation, amortization or depletion accounts to the rates and methods fixed by the com-
mission.

History: 1974 c 429 s 11; 1981 c 14252
INVESTIGATORY REQUIREMENTS

216B.12 RIGHT OF ENTRANCE; INSPECTION.

Subdivision 1. Authority of commission and department. The commissioners and
the duly authorized officers and employees of the department, during business hours, may
enter upon any premises occupied by any public utility for the purpose of making examina-
tions and tests and to inspect the accounts, books, papers, and documents of any public utility
for the purpose of exercising any power provided for in Laws 1974, chapter 429, and may set
up and use on the premises any apparatus and appliance necessary therefor. Such public util-
ity shall have the right to be represented at the making of the examinations, tests, and inspec-
tions. The public utility, its officers and employees, shall facilitate the examinations, tests,
and inspections by giving every reasonable aid to the commissioners and any person or per-
sons designated by the department for the duties aforesaid.

Subd. 2. [Repealed, 1981 c 142 s 3]
History: 1974 c 429 s 12

216B.13 PRODUCTION AND EXAMINATION OF RECORDS.

Subdivision 1. Authority of commission. The commission may require, by order
served on any public utility in the manner provided herein for the service of orders, the pro-
duction within this state at a reasonable time and place as the commission may designate, of
any books, accounts, papers, or records of the public utility relating to its business or affairs
within the state, pertinent to any lawful inquiry and kept by said public utility in any office or
place within or without this state, or, at its option, verified or photostatic copies in lieu there-
of, so that an examination thereof may be made by the commission or under its direction.

Subd. 2. [Repealed, 1981 c 142 s 3]
History: 1974 c 429 s 13

216B.14 INVESTIGATION.

The commission upon complaint or upon its own initiative and whenever it may deem it
necessary in the performance of its duties may investigate and examine the condition and
operation of any public utility or any part thereof. In conducting the investigations the com-
mission may proceed either with or without a hearing as it may deem best, but it shall make no
order without affording the affected parties a hearing,.

History: 1974 ¢ 429 s 14
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216B.15 HEARINGS; EXAMINER.

The commission may, in addition to the hearings specifically provided for by Laws
1974, chapter 429, conduct any other hearings as may reasonably be required in the adminis-
tration of the powers and duties conferred upon it by Laws 1974, chapter 429. The commis-
sion may designate one of its members to act as an examiner for the purpose of holding any
hearing which the commission has the power or authority to hold or in the event parties to the
hearing so stipulate the commission may designate a qualified commission employee as the
examiner. Reasonable notice of all hearings shall be given the persons interested therein as
determined by the commission.

History: 1974 c 429 s 15

216B.16 RATE CHANGES; PROCEDURE; HEARING.

Subdivision 1. Netice. Unless the commission otherwise orders, no public utility shall
change a rate which has been duly established under this chapter, except upon 60 days notice
to the commission. The notice shall include statements of facts, expert opinions, substantiat-
ing documents, and exhibits, supporting the change requested, and state the change proposed
to be made in the rates then in force and the time when the modified rates will go into effect. If
the filing utility does not have an approved conservation improvement plan on file with the
department of public service, it shall also include in its notice an energy conservation plan
pursuant to section 216B.241. The filing utility shall give written notice, as approved by the
commission, of the proposed change to the governing body of each municipality and county
in the area affected. All proposed changes shall be shown by filing new schedules or shall be
plainly indicated upon schedules on file and in force at the time.

Subd. 1a. Settlement. (a) When a public utility submits a general rate filing, the office
of administrative hearings, before conducting a contested case hearing, shall convene a
settlement conference including all of the parties for the purpose of encouraging settlement
of any or all of the issues in the contested case. If a stipulated settlement is not reached before
the contested case hearing, the office of administrative hearings may reconvene the settle-
ment conference during or after completion of the contested case hearing at its discretion or a
party’s request. The office of administrative hearings or the commission may, upon the re-
quest of any party and the public utility, extend the procedural schedule of the contested case
in order to permit the parties to engage in settlement discussions. An extension must be for a
definite period of time not to exceed 60 days.. .

(b) If the applicant and all intervening parties agree to a stipulated settlement of the case
or parts of the case, the settlement must be submitted to the commission. The commission
shall accept or reject the settlement in its entirety and, at any time until its final order is issued
in the case, may require the office of administrative hearings to conduct a contested case
hearing. The commission may accept the settlement on finding that to do so is in the public
interest and is supported by substantial evidence. If the commission does not accept the
settlement, it may issue an order modifying the settlement subject to the approval of the par-
ties. Each party shall have ten days in which to reject the proposed modification. If no party
rejects the proposed modification, the commission’s order becomes final. If the commission
rejects the settlement, or a party rejects the commission’s proposed modification, a contested
case hearing must be completed.

Subd. 2. Suspension of proposed rates; hearing; final determination defined. (a)
Whenever there is filed with the commission a schedule modifying or resulting in a change in
any rates then in force as provided in subdivision 1, the commission may suspend the opera-
tion of the schedule by filing with the schedule of rates and delivering to the affected utility a
statement in writing of its reasons for the suspension at any time before the rates become ef-
fective. The suspension shall not be for a longer period than ten months beyond the initial
filing date except as provided in this subdivision or subdivision 1a. During the suspension the
commission shall determine whether all questions of the reasonableness of the rates re-
quested raised by persons deemed interested or by the administrative division of the depart-
ment of public service can be resolved to the satisfaction of the commission. If the commis-
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sion finds that all significant issues raised have not been resolved to its satisfaction, or upon
petition by ten percent of the affected customers or 250 affected customers, whichever is less,
it shall refer the matter to the office of administrative hearings with instructions for a public
hearing as a contested case pursuant to chapter 14, except as otherwise provided in this sec-
tion. The commission may order that the issues presented by the proposed rate changes be
bifurcated into two separate hearings as follows: (1) determination of the utility’s revenue
requirements and (2) determination of the rate design. Upon issuance of both administrative
law judge reports, the issues shall again be joined for consideration and final determination
by the commission. All prehearing discovery activities of state agency intervenors shall be
consolidated and conducted by the department of public service. If the commission does not
make a final determination concerning a schedule of rates within ten months after the initial
filing date, the schedule shall be deemed to have been approved by the commission; except
if:

(1) an extension of the procedural schedule has been granted under subdivision 1a, in
which case the schedule of rates is deemed to have been approved by the commission on the
last day of the extended period of suspension; or

(2) a settlement has been submitted to and rejected by the commission and the commis-
sion does not make a final determination concerning the schedule of rates, the schedule of
rates is deemed to have been approved 60 days after the initial or, if applicable, the extended
period of suspension.

(b) If the commission finds that it has insufficient time during the suspension period to
make a final determination of a case involving changes in general rates because of the need to
make a final determination of another previously filed case involving changes in general
rates under this section or section 237.075, the commission may extend the suspension peri-
od to the extent necessary to allow itself 20 working days to make the final determination
after it has made a final determination in the previously filed case. An extension of the sus-
pension period under this paragraph does not alter the setting of interim rates under subdivi-
sion 3.

(c) For the purposes of this section, “final determination” means the initial decision of
the commission and not any order which may be entered by the commission in response to a
petition for rehearing or other further relief. The commission may further suspend rates until
it determines all those petitions.

Subd. 3. Interim rates. Notwithstanding any order of suspension of a proposed in-
crease in rates, the commission shall order an interim rate schedule into effect not later than
60 days after the initial filing date. The commission shall order the interim rate schedule ex
parte without a public hearing. Notwithstanding the provisions of sections 216.25, 216B.27
and 216B.52, no interim rate schedule ordered by the commission pursuant to this subdivi-
sion shall be subject to an application for a rehearing or an appeal to a court until the commis-
sion has rendered its final determination. Unless the commission finds that exigent circum-
stances exist, the interim rate schedule shall be calculated using the proposed test year cost of
capital, rate base, and expenses, except that it shall include: (1) a rate of return on common
equity for the utility equal to that authorized by the commission in the utility’s most recent
rate proceeding; (2) rate base or expense items the same in nature and kind as those allowed
by a currently effective order of the commission in the utility’s most recent rate proceeding;
and (3) no change in the existing rate design. In the case of a utility which has not been subject
to a prior commission determination, the commission shall base the interim rate schedule on
its most recent determination concerning a similar utility.

If, at the time of its final determination, the commission finds that the interim rates are in
excess of the rates in the final determination, the commission shall order the utility to refund
the excess amount collected under the interim rate schedule, including interest on it which
shall be at the rate of interest determined by the commission. The utility shall commence dis-
tribution of the refund to its customers within 120 days of the final order, not subject to re-
hearing or appeal. If, at the time of its final determination, the commission finds that the in-
terim rates are less than the rates in the final determination, the commission shall prescribe a
method by which the utility will recover the difference in revenues between the date of the
final determination and the date the new rate schedules are put into effect. In addition, when
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an extension is granted for settlement discussions under subdivision 1a, the commission
shall allow the utility to also recover the difference in revenues for a length of time equal to
the length of the extension.

If the public utility fails to make refunds within the period of time prescribed by the
commission, the commission shall sue therefor and may recover on behalf of all persons en-
titled to a refund. In addition to the amount of the refund and interest due, the commission
shall be entitled to recover reasonable attorney’s fees, court costs and estimated cost of
administering the distribution of the refund to persons entitled to it. No suit under this subdi-
vision shall be maintained unless instituted within two years after the end of the period of
time prescribed by the commission for repayment of refunds. The commission shall not or-
der an interim rate schedule in a general rate case into effect as provided by this subdivision
until at least four months after it has made a final determination concerning any previously
filed change of the rate schedule or the change has otherwise become effective under subdivi-
sion 2, unless:

(1) the commission finds that a four month delay would unreasonably burden the utility,
its customers, or its shareholders and that an earlier imposition of interim rates is therefore
necessary; or

(2) the utility files a second general rate case at least 12 months after it has filed a pre-
vious general rate case for which the commission has extended the suspension period under
subdivision 2.

Subd. 4. Burden of proof. The burden of proof to show that the rate change is just and
reasonable shall be upon the public utility seeking the change.

Subd. 5. Determination after finding rates unacceptable. If, after the hearing, the
commission finds the rates to be unjust or unreasonable or discriminatory, the commission
shall determine the rates to be charged or applied by the utility for the service in question and
shall fix them by order to be served upon the utility. The rates shall thereafter be observed
until changed, as provided by this chapter. In no event shall the rates exceed the level of rates
requested by the public utility, except that individual rates may be adjusted upward or down-
ward. Rate design changes shall be prospective from the effective date of the new rate sched-
ules approved by the commission.

Subd. 6. Factors considered, generally. The commission, in the exercise of its powers
under this chapter to determine just and reasonable rates for public utilities, shall give due
consideration to the public need for adequate, efficient, and reasonable service and to the
need of the public utility for revenue sufficient to enable it to meet the cost of furnishing the
service, including adequate provision for depreciation of its utility property used and useful
in rendering service to the public, and to earn a fair and reasonable return upon the investment
in such property. In determining the rate base upon which the utility is to be allowed to earn a
fair rate of return, the commission shall give due consideration to evidence of the cost of the
property when first devoted to public use, to prudent acquisition cost to the public utility less
appropriate depreciation on each, to construction work in progress, to offsets in the nature of
capital provided by sources other than the investors, and to other expenses of a capital nature.
For purposes of determining rate base, the commission shall consider the original cost of util-
ity property included in the base and shall make no allowance for its estimated current re-
placement value.

Subd. 6a. Construction work in progress. To the extent that construction work in
progress is included in the rate base, the commission shall determine in its discretion whether
and to what extent the income used in determining the actual return on the public utility prop-
erty shall include an allowance for funds used during construction, considering the following
factors:

(a) the magnitude of the construction work in progress as a percentage of the net invest-
ment rate base;

(b) the impact on cash flow and the utility’s capital costs;

(c) the effect on consumer rates;

(d) whether it confers a present benefit upon an identifiable class or classes of custom-
ers; and :
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(e) whether it is of a short—term nature or will be imminently useful in the provision of
utility service.

Subd. 6b. Energy conservation improvements. All investments and expenses of a
public utility as defined in section 216B.241, subdivision 1, paragraph (d), incurred in con-
nection with energy conservation improvements shall be recognized and included by the
commission in the determination of just and reasonable rates as if the investments and ex-
penses were directly made or incurred by the utility in furnishing utility service. The com-
mission may permit a public utility to file rate schedules providing for annual recovery of the
costs of energy conservation improvements.

Subd. 6¢c. Incentive plans for energy conservation improvements. (a) The commis-
sion may order public utilities to develop and submit for commission approval incentive
plans that describe the method of recovery and accounting for utility conservation expendi-
tures and savings. In developing the incentive plans the commission shall ensure the effec-
tive involvement of interested parties.

In approving incentive plans, the commission shall consider:

(1) whether the plan is likely to increase utility investment in cost—effective energy con-
servation;

(2) whether the plan is compatible with the interest of utility ratepayers and other inter-
ested parties;

(3) whether the plan links the incentive to the utility’s performance in achieving cost—
effective conservation; and

(4) whether the plan is in conflict with other provisions of this chapter.

(b) The commission may set rates to encourage the vigorous and effective implementa-
tion of utility conservation programs. The commission may:

(1) increase or decrease any otherwise allowed rate of return on net investment based
upon the utility’s skill, efforts, and success in conserving energy;

(2) share between ratepayers and utilities the net savings resulting from energy con-
servation programs to the extent justified by the utility’s skill, efforts, and success in conserv-
ing energy; and

(3) compensate the utility for earnings lost as a result of its conservation programs.

Subd. 7. Energy cost adjustments, Notwithstanding any other provision of this chap-
ter, the commission may permit a public utility to file rate schedules containing provisions
for the automatic adjustment of charges for public utility service in direct relation to changes
in: (1) federally regulated wholesale rates for energy delivered through interstate facilities;
(2) direct costs for natural gas delivered; or (3) costs for fuel used in generation of electricity
or the manufacture of gas.

Subd. 7a. Performance-based gas purchasing adjustments. The commission may
permit a public utility to file rate schedules providing for annual adjustments reflecting re-
wards or penalties provided for in performance—based gas purchasing plans approved by the
commission under section 216B.167.

Subd. 8. Advertising expenses. The commission shall disapprove the portion of any
rate which makes an allowance directly or indirectly for expenses incurred by a public utility
to provide a public advertisement which:

(a) is designed to influence or has the effect of influencing public attitudes towards leg-
islation or proposed legislation, or toward a rule, proposed rule, authorization or proposed
authorization of the public utilities commission or other agency of government responsible
for regulating a public utility;

(b) is designed to justify or otherwise support or defend a rate, proposed rate, practice or
proposed practice of a public utility;

(c) is designed primarily to promote consumption of the services of the utility;

(d) is designed primarily to promote good will for the public utility or improve the util-
ity’s public image; or

(e) is designed to promote the use of nuclear power or to promote a nuclear waste stor-
age facility.
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The commission may approve a rate which makes an allowance for expenses incurred
by a public utility to disseminate information which:

(a) is designed to encourage conservation of energy supplies;

(b) is designed to promote safety; or

(c) is designed to inform and educate customers as to financial services made available
to them by the public utility.

The commission shall not withhold approval of a rate because it makes an allowance for
expenses incurred by the utility to disseminate information about corporate affairs to its own-
ers.

Subd. 9. Charitable contributions. The commission shall allow as operating expenses
only those charitable contributions which the commission deems prudent and which qualify
under section 290.21, subdivision 3, clause (b). Only 50 percent of the qualified contribu-
tions shall be allowed as operating expenses.

Subd. 10. Intervenor payment. The commission may order a utility to pay all or a por-
tion of a party’s intervention costs not to exceed $20,000 per intervenor in any proceeding
when the commission finds that the intervenor has materially assisted the commission’s de-
liberation and the intervenor has insufficient financial resources to afford the costs of inter-
vention.

Subd. 11. Pipeline safety programs. All costs of a public utility that are necessary to
comply with state pipeline safety programs under sections 216D.01 to 216D.07, 299F.56 to
299F.64, or 299J.01 to 299J.17 must be recognized and included by the commission in the
determination of just and reasonable rates as if the costs were directly incurred by the utility
in furnishing utility service.

Subd. 12. Exemption for small gas utility franchise. (a) A municipality may file with
the commission a resolution of its governing body requesting exemption from the provisions
of this section for a public utility that is under a franchise with the municipality to supply
natural, manufactured, or mixed gas and that serves 650 or fewer customers in the municipal-
ity as long as the public utility serves no more than a total of 2,000 customers.

(b) The commission shall grant an exemption from this section for that portion of a pub-
lic utility’s business that is requested by each municipality it serves. Furthermore, the com-
mission shall also grant the public utility an exemption from this section for any service pro-
vided outside of a municipality’s border that is considered by the commission to be inciden-
tal. The public utility shall file with the commission and the department all initial and subse-
quent changes in rates, tariffs, and contracts for service outside the municipality at least 30
days in advance of implementation.

(c) However, the commission shall require the utility to adopt the commission’s policies
and procedures governing disconnection during cold weather. The utility shall annually sub-
mit a copy of its municipally approved rates to the commission.

(d) In all cases covered by this subdivision in which an exemption for service outside of
a municipality is granted, the commission may initiate an investigation under section
216B.17, on its own motion or upon complaint from a customer.

(e) If a municipality files with the commission a resolution of its governing body re-
scinding the request for exemption, the commission shall regulate the public utility’s busi-
ness in that municipality under this section.

Subd. 12a. Exemption for small electric utility franchise. (a) An electric utility, oper-
ating as such in a bordering state and having fewer than 200 customers in Minnesota, is ex-
empt from this section if the utility:

(1) charges Minnesota customers the same rates as those charged to customers in the
bordering state;

(2) provides 60—day notice to the commission of rate increases for its Minnesota cus-
tomers;’

(3) provides individual, written notice of rate increases to its Minnesota customers;

(4) provides the commission with schedules of rates and tariffs charged in the bordering
state and revenues by class under the former and proposed rates; and

(5) maintains an up—to—date tariff book with the department.
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(b) The commission may initiate an investigation under section 216B.17, on its own
motion or upon customer complaint with respect to the utility’s rates and practices in Minne-
sota.

Subd. 13. Economic and community development. The commission may allow a
public utility to recover from ratepayers the expenses incurred for economic and community
development.

Subd. 14. Low-income discount electric rates. A public utility shall provide a 50 per-
cent electric rate discount on the first 300 kilowatt hours consumed in a billing period for a
low—income residential customer. For the purposes of this subdivision, “low—income”
means a customer who is receiving assistance from the federal low—income home energy as-
sistance program. For the purposes of this subdivision, “public utility” includes only those
public utilities with more than 200,000 residential electric service customers. The commis-
sion may issue orders necessary to implement, administer, and recover the discount rate pro-
gram on a timely basis.

Subd. 15. Low-income rates. (a) The commission may consider ability to pay as a fac-
tor in setting utility rates and may establish programs for low—income residential ratepayers
in order to ensure affordable, reliable, and continuous service to low—income utility custom-
ers. The commission shall order a pilot program for at least one utility. In ordering pilot pro-
grams, the commission shall consider the following:

(1) the potential for low—income programs to provide savings to the utility for all collec-
tion costs including but not limited to: costs of disconnecting and reconnecting residential
ratepayers’ service, all activities related to the utilities’ attempt to collect past due bills, util-
ity working capital costs, and any other administrative costs related to inability to pay pro-
grams and initiatives;

(2) the potential for leveraging federal low—income energy dollars to the state; and

(3) the impact of energy costs as a percentage of the total income of a low—income resi-
dential customer.

(b) In determining the structure of the pilot utility program, the commission shall:

(1) consult with advocates for and representatives of low—income utility customers, ad-
ministrators of energy assistance and conservation programs, and utility representatives;

(2) coordinate eligibility for the program with the state and federal energy assistance
program and low—income residential energy programs, including weatherization programs;
and

(3) evaluate comprehensive low—income programs offered by utilities in other states.

(c) The commission shall implement at least one pilot project by January 1, 1995, and
shall allow a utility required to implement a pilot project to recover the net costs of the project
in the utility’s rates.

(d) The commission, in conjunction with the commissioner of the department of public
service and the commissioner of economic security, shall review low—income rate programs
and shall report to the legislature by January 1, 1998. The report must include:

(1) the increase in federal energy assistance money leveraged by the state as a result of
this program,;

(2) the effect of the program on low—income customer’s ability to pay energy costs;

(3) the effect of the program on utility customer bad debt and arrearages;

(4) the effect of the program on the costs and numbers of utility disconnections and re-
connections and other costs incurred by the utility in association with inability to pay pro-
grams;

(5) the ability of the utility to recover the costs of the low—income program without a
general rate change;

(6) how other ratepayers have been affected by this program,

(7) recommendations for continuing, eliminating, or expanding the low—income pilot
program; and
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(8) how general revenue funds may be utilized in conjunction with low—income pro-
grams.

History: 1974 ¢ 429 s 16; 1977 ¢ 359 s 1-6, 1977 ¢ 364 s 5; 1978 c 694 s 1; 1980 c
579 s 16; 1980 ¢ 614 5 123; 1980 c 615 s 60; 1981 ¢ 357 s 70; 1Sp1981 c 4 art 4 5 15;
1982 c 414 5 1-6; 1982 ¢ 424 5 130; 1983 ¢179 5 5; 1983 ¢ 247 5 95; 1983 ¢ 289 5 104;
1986 c 346 s 1; 1986 c 409 5 6,7; 1987 ¢ 353 5 6, 1988 c 457 s 1-3; 1991 c 147 s 1; 1991
c1845s1;1991c235art1sl;art6sl1;1993c49s1;1993¢c327s4-7; 1994 c 483 s
1, 1994 c 641 art4s2,3; 1994 c64452;,1995¢1752;,1995¢c 1255 1; 1995¢c 224 s
74,75

SPECIAL RATES AND PRACTICES

216B.161 AREA DEVELOPMENT RATE PLAN.

Subdivision 1. Definitions. (a) For purposes of this section, the following terms have
the meanings given them in this subdivision.

(b) “Area development rate” means a rate schedule established by a utility that provides
customers within an area development zone service under a base utility rate schedule, except
that charges may be reduced from the base rate as agreed upon by the utility and the customer
consistent with this section.

(c) “Area development zone” means a contiguous or noncontiguous area designated by
an authority or municipality for development or redevelopment and within wh1ch one of the
following conditions exists:

(1) obsolete buildings not suitable for improvement or conversion or other identified
hazards to the health, safety, and general well-being of the community;

(2) buildings in need of substantial rehabilitation or in substandard condition; or

(3) low values and damaged investments.

(d) “Authority” means a rural development financing authority established under sec-
tions 469.142 to 469.151; a housing and redevelopment authority established under sections
469.001 to 469.047,; a port authority established under sections 469.048 to 469.068; an eco-
nomic development authority established under sections 469.090 to 469.108; a redevelop-
ment agency as defined in sections 469.152 to 469.165; the iron range resources and rehabi-
litation board established under section 298.22; a municipality that is administering a devel-
opment district created under sections 469.124 to 469.134 or any special law; a municipality
that undertakes a project under sections 469.152 to 469.165, except a town located outside
the metropolitan area as defined in section 473.121, subdivision 2, or with a population of
5,000 persons or less; or a municipality that exercises the powers of a port authority under
any general or special law.

(e) “Municipality” means a city, however organized, and, with respect to a project un-
dertaken under sections 469.152 to 469.165, “municipality” has the meaning given in sec-
tions 469.152 to 469.165, and, with respect to a project undertaken under sections 469.142 to
469.151 or a county or multicounty pl’O_]CCt undertaken under sections 469.004 to 469.008,
also includes any county.

Subd. 2. Area development rate. The commission may, allow gas or electric public uti-
lities to offer area development rates. The program must be designed to assist industrial revi-
talization projects located within the service area of the participating utility.

Subd. 3. Terms and conditions of rate. An area development rate offered under this
section must:

(1) be offered for a specified length of time to be determined by the commission;

(2) be offered as a supplement to other development incentives offered by the authority
or municipality in which the rate is available;

(3) be available only to new or expanding manufacturing or wholesale trade customers;

(4) be designed to recover at least the incremental cost of providing service to the partic-
ipating customers;

(5) be offered in a fixed number of area development zones; and
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(6) include a provision that the utility provide participating customers with an energy
audit and inform those customers of all existing energy conservation programs available
from the utility.

Recovery of costs under clause (4) must not be from residential customers. A utility within a
general rate case, may seek recovery of the difference in revenue collected under the area
development plan rate and what would have been collected under the standard tariff.

Subd. 4. [Repealed by amendment, 1995 c 95 1]

History: 1990 ¢ 370 52,7, 1995¢c 95 1,2; 1996 c 471 art 7s 2

216B.162 COMPETITIVE RATES FOR ELECTRIC UTILITIES.

Subdivision 1. Definitions. (a) The terms used in this section have the meanings given
them in this subdivision.

(b) “Effective competition” means a market situation in which an electric utility serves
a customer that:

(1) is located within the electric utility’s assigned service area determined under section
216B.39; and

(2) has the ability to obtain its energy requirements from an energy supplier that is not
regulated by the commission under section 216B.16.

(c) “Competitive rate schedule” means a rate schedule under which an electric utility
may set or change the price for its service to an individual customer or group of customers
subject to effective competition.

(d) “Competitive rate” means the actual rate offered by the utility, and approved by the
commission, to a customer subject to effective competition.

Subd. 2. Competitive rate schedule permitted. Notwithstanding section 216B.03,
216B.05, 216B.06, 216B.07, or 216B.16, the commission shall approve a competitive rate
schedule when:

(1) the provision of service to a customer or a class of customers is subject to effective
competition; and

(2) the schedule applies only to customers requiring electric service with a connected
load of at least 2,000 kilowatts.

The commission may approve a competitive rate schedule that applies to customers
subject to effective competition and requiring electric service with a connected load less than
2,000 kilowatts.

The commission shall make a final determination in a proceeding begun under this sec-
tion within 90 days of a miscellaneous rate filing by the electric utility.

Subd. 3. Establishing or changing competitive rate schedule. The commission shall
establish or change a competitive rate schedule through a miscellaneous or general rate filing
by the utility.

Subd. 4. Rates and terms of competitive rate schedule. When the commission autho-
rizes a competitive rate schedule for a customer class, 1t shall set the terms and conditions of
service for that schedule, which must include:

(1) that the minimum rate for the schedule recover at least the incremental cost of pro-
viding the service, including the cost of additional capacity that is to be added while the rate is
in effect and any applicable on—peak or off—peak differential;

(2) that the maximum possible rate reduction under a competitive rate schedule does not
exceed the difference between the electric utility’s applicable standard tariff and the cost to
the customer of the lowest cost competitive energy supply;

(3) that the term of a contract for a customer who elects to take service under a competi-
tive rate must be no less than one year and no longer than five years;

(4) that the electric utility, within a general rate case, be allowed to seek recovery of the
difference between the standard tariff and the competitive rate times the usage level during
the test year period;

(5) a determination that a rate within a competitive rate schedule meets the conditions of
section 216B.03, for other customers in the same customer class;
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(6) that the rate does not compete with district heating or cooling provided by a district
heating utility as defined by section 216B.166, subdivision 2, paragraph (c); and

(7) that the rate may not be offered to a customer in which the utility has a financial inter-
est greater than 50 percent.

Subd. 5. Competitive rate offered. Within its own assigned service territory, the utility,
at its discretion and using its best judgment at the time, may offer a competitive rate to a cus-
tomer subject to effective competition.

_ Subd. 6. Interim competitive rate, Notwithstanding section 216B.16, subdivision 3, a
proposed competitive rate takes effect on an interim basis after filing the proposed rate with
the commission and on the date established by the electric utility. While an interim competi-
tive rate is in effect, the difference between rates under the competitive rate and rates under
the standard tariff for that class are not subject to recovery or refund. If the commission does
not approve the competitive rate, the electric utility may seek to recover the difference in rev-
enues between the interim competitive rate and the standard tariff from the customer that was
offered the competitive rate.

Subd. 7. Commission determination. Except as provided under subdivision 6, com-
petitive rates offered by electric utilities under this section must be filed with the commission
and must be approved, modified, or rejected by the commission within 90 days. The utility’s
filing must include statements of fact demonstrating that the proposed rates meet the stan-
dards of this subdivision. The filing must be served on the department of public service and
the office of the attorney general at the same time as it is served on the commission. In re-
viewing a specific rate proposal, the commission shall determine:

(1) that the rate meets the terms and conditions in subdivision 4, unless the commission
determines that waiver of one or more terms and conditions would be in the public interest;

(2) that the consumer can obtain its energy requirements from an energy supplier not
rate—regulated by the commission under section 216B.16;

(3) that the customer is not likely to take service from the electric utility seeking to offer
the competitive rate if the customer was charged the electric utility’s standard tariffed rate;
and

(4) that after consideration of environmental and socioeconomic impacts it is in the best
interest of all other customers to offer the competitive rate to the customer subject to effective
competition.

If the commission approves the competitive rate, it becomes effective as agreed to by
the electric utility and the customer. If the competitive rate is modified by the commission,
the commission shall issue an order modifying the competitive rate subject to the approval of
the electric utility and the customer. Each party has ten days in which to reject the proposed
modification. If no party rejects the proposed modification, the commissioner’s order be-
comes final. If either party rejects the commission’s proposed modification, the electric util-
ity, on its behalf or on the behalf of the customer, may submit to the commission a modified
version of the commission’s proposal. The commission shall accept or reject the modified
version within 30 days. If the commission rejects the competitive rate, it shall issue an order
indicating the reasons for the rejection.

Subd. 8. Energy efficiency measures. If the commission approves a competitive rate
or the parties agree to a modified rate, the commission may require the electric utility to pro-
vide the customer with an energy audit and assist in implementing cost—cffective energy effi-
ciency improvements to assure that the customer’s use of electricity is efficient. An invest-
ment in cost—effective energy conservation improvements required under this section must
be treated as an energy conservation improvement program and included in the department’s
determination of significant investments under section 216B.241. The utility shall recover
energy conservation improvement expenses in a rate proceeding under section 216B.16 or
216B.17 in the same manner as the commission authorizes for the recovery of conservation
expenditures made under section 216B.241.

Subd. 9. [Repealed, 1995 c 6 s 2]
History: 1990 ¢ 3705 3,7, 1993 ¢c 1905 1;1995c6s 1
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216B.1621 ELECTRIC SERVICE AGREEMENTS.

Subdivision 1. Agreement. When a retail customer of a public utility proposes to ac-
quire power from or construct a new electric power generation facility in the assigned service
area of the utility serving the retail customer to provide all or part of the customer’s electric
service needs, the public utility may negotiate with and enter into an agreement with the cus-
tomer to supply electric power to the customer in order to defer construction of the facility
until the utility has need of power generated by the proposed facility, if the publlc utilities
commission approves the agreement under subdivision 2.

Subd. 2. Commission approval. The commission shall approve an agreement under
this section upon finding that:

(1) the proposed electric service power generation facility could reasonably be ex-
pected to qualify for a market value exclusion under section 272.0211;

(2) the public utility has a confractual option to purchase electric power from the pro-
posed facility; and -

(3) the public utility can use the output from the proposed facility to meet its future need
for power as demonstrated in the most recent resource plan filed with and approved by the
commission under section 216B.2422.

Sections 216B.03, 216B.05, 216B.06, 216B.07, 216B.16, 216B.162, and 216B.23 do
not apply to an agreement under this section.

History: 1996 c 444 s 1

216B.163 FLEXIBLE TARIFFS.

Subdivision 1. Definitions. (a) For the purposes of this section, the terms defined in this
subdivision have the meanings given them.

(b) “Effective competition” means that a customer of a gas utility who either receives
interruptible service or whose daily requirement exceeds 50,000 cubic feet maintains or
plans on acquiring the capability to switch to the same, equivalent or substitutable energy
supplies or service, except indigenous biomass energy supplies composed of wood products,
grain, biowaste, and cellulosic materials, at comparable prices from a supplier not regulated
by the commission.

(c) “Flexible tariff” means a rate schedule under which a gas utility may set or change
the price for its service to an individual customer or group of customers without prior approv-
al of the commission within a range of prices determined by the commission to be just and
reasonable. )

Subd. 2. Flexible tariffs permitted. Notwithstanding section 216B.03, 216B.05,
216B.06, 216B.07, or 216B.16, the commission may approve a flexible tariff for any class of
customers of a gas utility when provision of service, including the sale or transportation of
gas, to any customers within the class is subject to effective competition. Upon application of
a gas utility, the commission shall find that effective competition exists for a class of custom-
ers taking interruptible service at a level exceeding 199,000 cubic feet per day. A gas utility
may apply a flexible tariff only to a customer that is subject to effective competition and a gas
utility may not apply a flexible tariff or otherwise reduce its rates to compete with indigenous
biomass energy supplies. Customers of a gas utility whose only alternative source of energy
is gas from a supplier not regulated by the commission and who must use the gas utility’s
system to transport the gas are not subject to effective competition unless the customers have
or can reasonably acquire the capability to bypass the gas utility’s system to obtain gas from a
supplier not regulated by the commission. A customer subject to effective competition may
elect to take service either under the flexible tariff or under the appropriate nonflexible tariff
for that class of service set in accordance with section 216B.03, provided that a customer that
uses an alternative energy supply or service from a supplier not regulated by the commission
for reasons of price are deemed to have elected to take service under the flexible tariff.

Subd. 2a. MS 1990 | Expired]

Subd. 3. Establishing or changing flexible tariff. The commission may establish a
flexible tariff through a miscellaneous rate filing only if the filing does not seek to recover
revenues the utility expects to lose by implementing flexible tariffs from customers who do
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not take service under the flexible tariff, nor to change another rate. If a gas utility requests
authority to establish a flexible tariff and as part of that request seeks to recover revenues the
utility expects to lose by implementing flexible tariffs from customers who do not take ser-
vice under the flexible tariff or to change other rates, the commission may only establish that
flexible tariff within a general rate case for that gas utility.

Subd. 4. Rates and terms of service. Whenever the commission authorizes a flexible
tariff, it shall set the terms, and conditions of service for that tariff, including:

(1) the minimum rate for the tariff, which must recover at least the incremental cost of
providing the service;

(2) the maximum rate for the tariff; and

(3) a requirement that a customer who elects to take service under the flexible tariff re-
main on that tariff for a reasonable period of time.
The commission may set the terms and conditions of service for a flexible tariff in a gas utility
proceeding, a miscellaneous filing, or a complaint proceeding under section 216B.17.

Subd. 5. Recovery of revenues. In a general rate case that establishes a flexible tariff for
a gas utility, and in each general rate case of a gas utility for which a flexible tariff has been
authorized, the commission shall determine a projected level of revenues and expenses from
services under that tariff and use the projection to determine the utility’s overall rates. That
method used to establish a level of projected revenues may not limit the gas utility’s ability or
right to set rates for a customer taking service under the flexible tariff.

Subd. 6. Interim flexible tariff. Notwithstanding section 216B.16, subdivision 3, if a
gas utility files with the commission to establish or change a flexible tariff the commission
shall permit the proposed flexible tariff to take effect on an interim basis no later than 30 days
after filing, If any customers receive an increase in rates during the period that an interim
flexible tariff is in effect, the increase is subject to refund as provided in section 216B.186,
subdivision 3. The gas utility shall provide ten days’ written notice, or other notice as may be
established by contract not to exceed 30 days, to a customer before implementing an interim
rate change for that customer under this section.

Subd. 7. Final determination. The commission shall make a final determination in a
proceeding begun under this section for approval of a flexible tariff, other than a filing made
within a general rate case, within 180 days of the filing by the gas utility.

Subd. 8. Study and report. The department shall review the operation and effects of
. any rates implemented under this section. The review must include, at a minimum, an evalua-
tion of the impact of flexible gas rates on alternative energy sources, including indigenous
biomass energy, and the impact on the utility and its customers of setting a maximum rate for
the tariff. The department shall submit its report to the legislature by January 1, 1995. The
department shall assess gas utilities that utilize a flexible tariff under this section for the actu-
al cost of conducting the study, not to exceed $5,000. Each utility utilizing a flexible tariff
must be assessed an equal share of the cost.

History: 1987 ¢ 371 s 1,4; 1990 ¢ 593 5 1,2

216B.164 COGENERATION AND SMALL POWER PRODUCTION.

Subdivision 1. Scope and purpose. This section shall at all times be construed in accor-
dance with its intent to give the maximum possible encouragement to cogeneration and small
power production consistent with protection of the ratepayers and the public.

Subd. 2. Applicability. This section as well as any rules promulgated by the commis-
sion to implement this section or the public utility regulatory policies act of 1978, Public Law
Number 95-617, Statutes at Large, volume 92, page 3117, and the federal Energy Regulatory
Commission regulations thereunder, Code of Federal Regulations, title 18, part 292, shall
apply to all Minnesota electric utilities, including cooperative electric associations and mu-
nicipal electric utilities.

Subd. 3. Purchases; small facilities. (a) For a qualifying facility having less than 40
kilowatt capacity, the customer shall be billed for the net energy supplied by the utility ac-
cording to the applicable rate schedule for sales to that class of customer. In the case of net
input into the utility system by a qualifying facility having less than 40 kilowatt capacity,
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compensation to the customer shall be at a per kilowatt hour rate determined under paragraph
(b) or (c) of this subdivision.

(b) In setting rates, the commission shall consider the fixed distribution costs to the util-
ity not otherwise accounted for in the basic monthly charge and shall ensure that the costs
charged to the qualifying facility are not discriminatory in relation to the costs charged to
other customers of the utility. The commission shall set the rates for net input into the utility
system based on avoided costs as defined in the Code of Federal Regulations, title 18, section
292.101(b)(6), the factors listed in Code of Federal Regulations, title 18, section 292.304,
and all other relevant factors.

(c) Notwithstanding any provision in this chapter to the contrary, a qualifying facility
having less than 40 kilowatt capacity may elect that the compensation for net input by the
qualifying facility into the utility system shall be at the average retail utility energy rate. “Av-
erage retail utility energy rate” is defined as the average of the retail energy rates, exclusive of
special rates based on income, age, or energy conservation, according to the applicable rate
schedule of the utility for sales to that class of customer.

(d) If the qualifying facility is interconnected with a nongenerating utility which has a
sole source contract with a municipal power agency or a generation and transmission utility,
the nongenerating utility may elect to treat its purchase of any net input under this subdivi-
sion as being made on behalf of its supplier and shall be reimbursed by its supplier for any
additional costs incurred in making the purchase. Qualifying facilities having less than 40
kilowatt capacity may, at the customer’s option, elect to be governed by the provisions of
subdivision 4.

Subd. 4. Purchases; wheeling; costs. (a) Except as otherwise provided in paragraph
(c), this subdivision shall apply to all qualifying facilities having 40 kilowatt capacity or
more as well as qualifying facilities as defined in subdivision 3 which elect to be governed by
its provisions.

(b) The utility to which the qualifying facility is interconnected shall purchase all ener-
gy and capacity made available by the qualifying facility. The qualifying facility shall be paid
the utility’s full avoided capacity and energy costs as negotiated by the parties, as set by the
commission, or as determined through competitive bidding approved by the commission.
The full avoided capacity and energy costs to be paid a qualifying facility that generates elec-
tric power by means of a renewable energy source are the utility’s least cost renewable energy
facility or the bid of a competing supplier of a least cost renewable energy facility, whichever
is lower, unless the commission’s resource plan order, under section 216B.2422, subdivision
2, provides that the use of a renewable resource to meet the identified capacity need is not in
the public interest.

(c) For all qualifying facilities having 30 kilowatt capacity or more, the utility shall, at
the qualifying facility’s or the utility’s request, provide wheeling or exchange agreements
wherever practicable to sell the qualifying facility’s output to any other Minnesota utility
having generation expansion anticipated or planned for the ensuing ten years. The commis-
sion shall establish the methods and procedures to insure that except for reasonable wheeling
charges and line losses, the qualifying facility receives the full avoided energy and capacity
costs of the utility ultimately receiving the output.

(d) The commission shall set rates for electricity generated by renewable energy.

Subd. 5. Disputes; resolution. In the event of disputes between an electric utility and a
qualifying facility, either party may request a determination of the issue by the commission.
In any such determination, the burden of proof shall be on the utility. The commission in its
order resolving each such dispute shall require payments to the prevailing party of the pre-
vailing party’s costs, disbursements, and reasonable attorneys’ fees, except that the qualify-
ing facility will be required to pay the costs, disbursements, and attorneys’ fees of the utility
only if the commission finds that the claims of the qualifying facility in the dispute have been
made in bad faith, or are a sham, or frivolous.

Subd. 6. Rules and uniform contract. (a) The commission shall promulgate rules to
implement the provisions of this section. The commission shall also establish a uniform sta-
tewide form of contract for use between utilities and a qualifying facility having less than 40
kilowatt capacity.
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(b) The commission shall require the qualifying facility to provide the utility with rea-
sonable access to the premises and equipment of the qualifying facility if the particular con-
figuration of the qualifying facility precludes disconnection or testing of the qualifying facil-
ity from the utility side of the interconnection with the utility femaining responsible for its
personnel.

(c) The uniform statewide form of contract shall be applied to all new and existing inter-
connections established between a utility and a qualifying facility having less than 40 kilo-
watt capacity, except that existing contracts may remain in force until written notice of elec-
tion that the uniform statewide contract form applies is given by either party to the other, with
the notice being of the shortest time period permitted under the existing contract for termina-
tion of the existing contract by either party, but not less than ten nor longer than 30 days.

Subd. 7. [Repealed, 1994 ¢ 465 art 1 s 27]

Subd. 8. Interconnection required; obligation for costs. (a) Utilities shall be required
to interconnect with a qualifying facility that offers to provide available energy or capacity
and that satisfies the requirements of this section.

(b) Nothing contained in this section shall be construed to excuse the qualifying facility
from any obligation for costs of interconnection and wheeling in excess of those normally
incurred by the utility for customers with similar load characteristics who are not cogenera-
tors or small power producers, or from any fixed charges normally assessed such nongenerat-
ing customers.

Subd. 9. Municipal electric utilities. For purposes of this section only, except subdivi-
sions 5 and 7, and with respect to municipal electric utilities only, the term “commission”
means the governing body of each municipal electric utility that adopts and has in effect rules
implementing this section which are consistent with the rules adopted by the Minnesota pub-
lic utilities commission under subdivision 6. As used in this subdivision, the governing body
of a municipal electric utility means the city council of that municipality; except that, if
another board, commission, or body is empowered by law or resolution of the city council or
by its charter to establish and regulate rates and days for the distribution of electric energy
within the service area of the city, that board, commission, or body shall be considered the
governing body of the municipal electric utility.

History: 1981 ¢ 237 s 1; 1983 ¢ 301 s 166-171; 1984 ¢ 640 5 32; 1991 ¢ 3155 1;
1993 ¢ 3565 1; 1996 ¢ 305 art 2 s 38

216B.165 ENERGY AUDITS.

_ Subdivision 1. Residential property; fee; treatment of expenses. A customer who
asks a public utility to perform an energy audit of the customer’s residence pursuant to
United States Code, title 42, section 8211 et seq. shall pay no more than $10 of the adminis-
trative and general expenses associated with the audit. The remainder of the administrative
and general expenses of operating a program of energy audits pursuant to United States
Code, title 42, section 8211 et seq., including those associated with program audits, list dis-
tribution, customer billing services, arranging services and postinstallation inspections shall
be treated as current operating expenses of providing utility service and shall be charged to
all ratepayers of the public utility in the same manner as other current operating expenses of
providing utility service.

Subd. 2. Rental property; energy standards. All audits performed pursuant to United
States Code, title 42, section 8211 et seq. of residences which are required by section
216C.27, subdivision 3, to comply with energy efficiency standards shall include a separate
list of those improvements to the residence which are required to bring the residence into
compliance with section 216C.27, subdivision 3, and a statement describing remedies avail-
able to tenants for violations.

History: 1980 ¢ 5795 17; 1981 c 356 s 248; 1986 c 444, 1987 ¢ 312 art 1 s 10 subd

216B.166 COGENERATING POWER PLANTS.

Subdivision 1. Finding. The legislature finds and declares that significant public bene-
fits may be derived from the cogeneration of electrical and thermal energy and that cogener-
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ated district heating may result in improved utilization and conservation of fuel, the substitu-
tion of coal for scarce oil and natural gas, the substitution of domestic fuel for imported fuel,
and the establishment of a reliable, competitively priced heat source. Since the cost of cogen-
erated thermal energy is dependent upon the method used to allocate costs between the pro-
duction of electric and thermal energy at a power plant, and because the method of cost al-
location can be a significant factor in determining investment in district heating, it is neces-
sary to develop cost allocation methods rapidly.

Subd. 2. Definitions. For the purpose of this section, the following terms shall have the
meanings given.

(a) “Cogeneration” means a combined process whereby electrical and thermal energy
are simultaneously produced by a public utility power plant.

(b) “District heating” means a process whereby thermal energy is distributed within a
community for use as a primary heat source.

(c) “District heating utility” means any person, corporation, or other legal entity which
owns and operates a facility for district heating.

Subd. 3. Cost allocation. The methods used to allocate or assign costs between electri-
cal and thermal energy produced by cogeneration power plants owned by public utilities
shall be consistent with the following principles:

(a) The method used shall result in a cost per unit of electricity which is no greater than
the cost per unit which would exist if the power plants owned by the public utility had been
normally constructed and operated without cogenerating capability;

(b) Costs which the public utility incurs for the exclusive benefit of the district heating
utility, including but not limited to backup and peaking facilities, shall be assigned to thermal
energy produced by cogeneration;

(c) The methods and procedures may be different for retrofitted than for new cogenera-
tion power plants; and

(d) The methods should encourage cogeneration while preventing subsidization by
electric consumers so that both heating and electricity consumers are treated fairly and equi-
tably with respect to the costs and benefits of cogeneration.

History: 1981 ¢ 33459

216B.167 PERFORMANCE-BASED GAS PURCHASING PLANS.

Subdivision 1. Performance—based gas purchasing plans. A public utility that fur-
nishes natural gas may petition the commission for approval of a performance-based gas
purchasing plan under this section. The commission may approve a plan if it finds that:

(1) the plan provides incentives for the utility to achieve lower natural gas costs than
would have been achieved in the absence of the plan, as measured by the benchmarks estab-
lished in clause (3), by linking financial rewards and penalties to natural gas costs;

(2) the potential benefits of the plan apply, at a minimum, to each customer class pur-
chasing firm natural gas service from the utility;

(3) the plan establishes one or more benchmarks against which actual natural gas costs
will be measured and the benchmarks reflect relevant market conditions and represent rea-
sonable and achievable natural gas costs in Minnesota for the term of the plan; and

(4) the plan provides that the utility cannot curtail or interrupt service to any customer
class purchasing firm natural gas service during the term of the plan except for causes outside
the reasonable control of the utility or causes not directly related to the gas purchasing prac-
tices of the utility.

Subd. 2. Sharing mechanism. A plan must include a mechanism through which the
utility shares with its customers the difference between actual natural gas costs and the plan’s
benchmark costs during the term-of the plan. A plan must provide details of the sharing mech-
anism and may include an allowed level of costs above and below the benchmark before any
sharing is to take place. The commission must determine an appropriate percentage of the
difference between the benchmark and actual natural gas costs to be shared between custom-
ers and the utility. The sharing mechanism shall be implemented annually under section
216B.16, subdivision 7a. Financial rewards or penalties under the plan shall not be consid-
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ered in the determination of the utility’s revenue requirements in a general rate case pursuant
to section 216B.16.

Subd. 3. Reliability of service. A plan must allow for the imposition of penalties if the
standard for reliability of service established in subdivision 1, clause (4), is not met.

Subd. 4. Plan evaluation. A plan must include an evaluation process and mechanism
that is reasonable and capable of supporting a full review of the utility’s performance under
the plan. The commission shall evaluate the various customer and utility impacts of a plan
based on this evaluation process and mechanism, including the impact on customer bills over
time, the impact on utility revenues, and the effectiveness of the plan in meeting the purposes
contained in subdivision 1. The evaluation must occur within a reasonable time following the
end of the plan.

Subd. 5. Annual reporting. The utility shall provide an annual report to the commis-
sion documenting its performance in meeting the requirements of the plan. Upon review of
this report, the commission shall determine and approve rewards or penalties as provided in
the plan.

Subd. 6. Adoption. A plan may be filed and approved within a miscellaneous tariff fil-
ing pursuant to section 216B.16. The commission may approve, reject, or modlfy the plan in
a manner which meets the requirements of this section. An approved plan is effective for a
period of not less than two years unless:

(1) the plan is withdrawn by the utility within 30 days of a final appealable order approv-
ing the plan; or

(2) the commission, after notice and hearing, rescinds or amends its order approving the
plan.

Subd. 7. General evaluation. The commission must evaluate the effectiveness of all
plans approved under this section and submit its findings to the legislature by January 1,
1999.

Subd. 8. Expiration. This section expires January 1, 2000. All plans must expire no lat-
er than December 31, 1999.

History: 1995c 17 s 1

216B.168 ALTERNATIVE FUEL VEHICLES.

Subdivision 1. Rate recovery. If the department determines under section 216C.40 that
a policy that would result in the recovery through public utility rates of expenses or invest-
ments in the development and market penetration of alternative fuel vehicles is in the public
interest and consistent with the Federal Energy Policy Act, United States Code, title 42, sec-
tion 13235, the department may approve plans of public utilities to make investments and
expenditures in alternative fuel vehicles and supporting equipment. The commission may
allow a public utility to recover through its rates the investments and expenses under a plan
approved by the department and may allow recovery of any assessment under Laws 1993,
chapter 254, section 7. The rate recovery shall provide for the ratable phase—out over a
20-year period at five percent per year of the recovery of those expenses or investments in
public utility rates.

Subd. 2. Repealer. This section expires July 1, 2003, except that any plan approved by
the commission under subdivision 1 prior to that date may continue until the expiration date
of the plan.

History: 1993 c 254 s 1
COMPLAINTS AND HEARINGS

216B.17 COMPLAINTS.

Subdivision 1. Investigation. On its own motion or upon a complaint made against any
public utility, by the governing body of any political subdivision, by another public utility, by
the department, or by any 50 consumers of the particular utility that any of the rates, tolls,
tariffs, charges, or schedules or any joint rate or any regulation, measurement, practice, act or
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omission affecting or relating to the production, transmission, delivery or furnishing of natu-
ral gas or electricity or any service in connection therewith is in any respect unreasonable,
insufficient or unjustly discriminatory, or that any service is inadequate or cannot be ob-
tained, the commission shall proceed, with notice, to make such investigation as it may deem
necessary. The commission may dismiss any complaint without a hearing if in its opinion a
hearing is not in the public interest.

Subd. 2. Notice of complaint. The commission shall, prior to any formal hearing,
notify the public utility complained of that a complaint has been made, and ten days after the
notice has been given the commission may proceed to set a time and place for a hearing and
an investigation as provided in this section.

Subd. 3. Notice of hearing, The commission shall give the public utility and the com-
plainant ten days notice of the time and place when and where the hearing will be held and the
matters to be considered and determined. Both the public utility and complainant are entitled
to be heard and to be represented by counsel. A hearing under this section is not a contested
case under chapter 14,

Subd. 4. Notice to local governments and interested persons. Notice shall also be
given to the governing bodies of affected municipalities and counties, and to any other per-
sons the commission shall deem necessary.

Subd. 5. Combined notice, The notice provided for in subdivisions 2 and 3 may be
combined but if combined the notice shall not be less than ten days.

Subd. 6. Complaint petition. The commission shall have the power to hear, determine
and adjust complaints made against any municipally owned gas or electric utility with re-
spect to rates and services upon petition of ten percent of the nonresident consumers of the
municipally owned utility or 25 such nonresident consumers whichever is less. The hearing
of the complaints shall be governed by this section.

Subd. 6a. Cooperative electric associations. For the purposes of this section, public
utility shall include cooperative electric associations with respect to service standards and
practices only.

Subd. 7. Evidence. Section 14.60 shall be applicable to all contested cases before the
commission.

Subd. 8. Further action by commission. If after making an investigation under subdi-
vision 1 and holding a hearing under this section, the commission finds that all significant
factual issues raised have not been resolved to its satisfaction:

(1) for investigations concerning the reasonableness of rates of a public utility, if the
commission is unable to resolve the complaint with the utility, the commission may order the
utility to initiate a rate proceeding under section 216B.16, provided, however, that the utility
must be allowed at least 120 days after the date of the commission’s order to initiate the pro-
ceeding; and

(2) for investigations of other matters, the commission shall order that a contested case
proceeding be conducted under chapter 14.

History: 1974 c 429 s 17; 1978 ¢ 795 s 4; 1980 c 614 5 113; 1982 c 424 s 130, 1990
c370s 46

216B.18 SERVICE OF NOTICE.

Service of notice of all hearings, investigations and proceedings pending before the
commission and of complaints, reports, orders and other documents shall be made personal-
ly or by mail as the commission may direct.

History: 1974 c 4295 18

216B.19 JOINT HEARINGS AND INVESTIGATIONS.

In the discharge of its duties under Laws 1974, chapter 429, the commission or the de-
partment may cooperate with similar commissions of other states and any federal agency and
may hold joint hearings and make joint investigations with other commissions.

History: 1974 ¢ 429 s 19; 1980 c 614 s 114
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216B.20 SEPARATE RATE HEARINGS.

The commission may, in its discretion, when complaint is made of more than one rate or
charge, order separate hearings thereon, and may consider and determine the several matters
complained of separately and at times it may prescribe.

History: 1974 c 4295 20

216B.21 SUMMARY INVESTIGATIONS.

Subdivision 1. Authority. Whenever the commission has reason to believe that any rate
or charge may be unreasonable or unjustly discriminatory or that any service is inadequate or
cannot be obtained or that an investigation of any matter relating to any public utility should
for any reason be made, it may on its own motion summarily investigate the same with or
without notice. )

Subd. 2. Formal hearing. If, after making the summary investigation, the commission
becomes satisfied that sufficient grounds exist to warrant a formal hearing being ordered as
to the matters investigated, it shall set a time and place for a hearing.

Subd. 3. Netice. Notice of the time and place for the hearing shall be made as provided
in sections 216B.17 and 216B.18.

History: 1974 c 429 s 21

216B.22 MUNICIPALITIES; AMICUS CURIAE AUTHORITY.

Any municipality that regulates and controls the exercise of a public utility franchise by
reason of its home rule charter on January 1, 1975, is authorized to assist the public utilities
commission as amicus curiae in any proceeding brought before the commission with respect
to the rates, fares, prices, regulation or control of any utility operating therein.

History: 1974 c 429 s 22; 1980 c 614 5 123

216B.23 LAWFUL RATES; REASONABLE SERVICE.

Subdivision 1. Determination as to rates; order. Whenever upon an investigation
made under the provisions of Laws 1974, chapter 429, the commission shall find rates, tolls,
charges, schedules or joint rates to be unjust, unreasonable, insufficient or unjustly discrimi-
natory or preferential or otherwise unreasonable or unlawful, the commission shall deter-
mine and by order fix reasonable rates, tolls, charges, schedules or joint rates to be imposed,
observed and followed in the future in licu of those found to be unreasonable or unlawful,

Subd. 2. Findings as to service; order. Whenever the commission shall find any regu-
lations, measurements, practices, acts or service to be unjust, unreasonable, insufficient,
preferential, unjustly discriminatory or otherwise unreasonable or unlawful, or shall find that
any service which can be reasonably demanded cannot be obtained, the commission shall
determine and by order fix reasonable measurements, regulations, acts, practices or service
to be furnished, imposed, observed and followed in the future in lieu of those found to be
unreasonable, inadequate or otherwise unlawful, and shall make any other order respecting
the measurement, regulation, act, practice or service as shall be just and reasonable.

Subd. 3. Copy of order served; notice. A copy of the order shall be served upon the
person against whom it runs or the person’s attorney, and notice thereof shall be given to the
other parties to the proceedings or their attorneys.

History: 1974 ¢ 429 s 23; 1986 c 444
ENERGY CONSERVATION; UTILITY CONSTRUCTION

216B.24 CONSTRUCTION OF MAJOR FACILITIES; FILING PLANS.
Subdivision 1. Major utility facility defined. The words “major utility facility”
means: (1) electric generating plant and associated facilities designed for, or capable of, op-
eration at a capacity of 50 megawatts or more; (2) an electric transmission line and associated
facilities of a design capacity of 125 kilovolts or more; and (3) a gas transmission line and
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associated facilities designed for, or capable of, transporting gas at pressures in excess of 125
pounds per square inch; provided, however, that the words “major utility facility” shall not
include electric or gas distribution lines and gas gathering lines and associated facilities as
defined by the commission.

Subd. 2. Construction plans filed; rules, Under rules as the commission may pre-
scribe, every public utility shall file with the commission, within the time and in the form as
the commission may designate, plans showing any contemplated construction of major util-
ity facilities.

Subd. 3. Applicability to municipalities. The provisions of this section shall apply to
the construction of major utility facilities by a municipally owned gas or electric utility.

History: 1974 c 429 s 24; 1985 c 248 s 70

216B.241 ENERGY CONSERVATION IMPROVEMENTS.

Subdivision 1. Definitions. For purposes of this section, the terms defined in this subdi-
vision have the meanings given them.

(a) “Commission” means the public utilities commission.

(b) “Commissioner” means the commissioner of public service.

(c) “Department” means the department of public service.

(d) “Energy conservation improvement” means the purchase or installation of a device,
method, or material that reduces consumption of or increases efficiency in the use of electric-
ity or natural gas, including, but not limited to:

(1) insulation and ventilation;

(2) storm or thermal doors or windows;

(3) caulking and weatherstripping;

(4) furnace efficiency modifications;

(5) thermostat or lighting controls;

(6) awnings; or

(7) systems to turn off or vary the delivery of energy. The term “energy conservation
improvement” includes a device or method that creates, converts, or actively uses energy
from renewable sources such as solar, wind, and biomass, provided that the device or method
conforms with national or state performance and quality standards whenever applicable.

(e) “Investments and expenses of a public utility” includes the investments and ex-
penses incurred by a public utility in connection with an energy conservation improvement
including, but not limited to:

(1) the differential in interest cost between the market rate and the rate charged on a no
interest or below market interest loan made by a public utility to a customer for the purchase
or installation of an energy conservation improvement;

(2) the difference between the utility’s cost of purchase or installation of energy con-
servation improvements and any price charged by a public utility to a customer for such im-
provements.

Subd. 1a. Investments, expenditures, and contributions; regulated utilities. (a) For
purposes of this subdivision and subdivision 2, “public utility” has the meaning given it in
section 216B.02, subdivision 4. Each public utility shall spend and invest for energy con-
servation improvements under this subdivision and subdivision 2 the following amounts:

(1) for a utility that furnishes gas service, .5 percent of its gross operating revenues from
service provided in the state;

(2) for a utility that furnishes electric service, 1.5 percent of its gross operatmg revenues
from service provided in the state; and

(3) for a utility that furnishes electric service and that operates a nuclear—powered elec-
tric generating plant within the state, two percent of its gross operating revenues from service
provided in the state.

{(b) The commissioner may require investments or spending greater than the amounts
required under this subdivision for a public utility whose most recent advance forecast re-
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quired under section 216B.2422 or 216C.17 projects a peak demand deficit of 100 mega-
watts or greater within five years under mid-range forecast assumptions. A public utility
may appeal a decision of the commissioner under this paragraph to the commission under
subdivision 2. In reviewing a decision of the commissioner under this paragraph, the com-
mission shall rescind the decision if it finds that the required investments or spending will:

(1) not result in cost—effective programs; or

(2) otherwise not be in the public interest.

(c) Each utility shall determine what portion of the amount it sets aside for conservation
improvement will be used for conservation improvements under subdivision 2 and what por-
tion it will contribute to the energy and conservation account established in subdivision 2a.
Contributions must be remitted to the commissioner of public service by February 1 of each
year. Nothing in this subdivision prohibits a public utility from spending or investing for en-
ergy conservation improvement more than required in this subdivision.

Subd. 1b. Conservation improvements; cooperatives; municipalities. (a) This sub-
division applies to:

(1) a cooperative electric association that generates and transmits electricity to associa-
tions that provide electricity at retail including a cooperative electric association not located
in this state that serves associations or others in the state;

(2) a municipality that provides electric service to retail customers; and

(3) a municipality with gross operating revenues in excess of $5,000,000 from sales of
natural gas to retail customers.

(b) Each cooperative electric association and municipality subject to this subdivision
shall spend and invest for energy conservation improvements under this subdivision the fol-
lowing amounts:

(1) for a municipality, .5 percent of its gross operating revenues from the sale of gas and
one percent of its gross operating revenues from the sale of electricity not purchased from a
public utility governed by subdivision 1a or a cooperative electric association governed by
this subdivision; and

(2) for a cooperative electric association, 1.5 percent of its gross operating revenues
from service provided in the state.

(c) Each municipality and cooperative association subject to this subdivision shall iden-
tify and implement energy conservation improvement spending and investments that are ap-
propriate for the municipality or association. Load management may be used to meet the re-
quirements of this subdivision if it reduces the demand for or increases the efficiency of elec-
tric services. A generation and transmission cooperative electric association may include as
spending and investment required under this subdivision conservation improvement spend-
ing and investment by cooperative electric associations that provide electric service at retail
to consumers and that are served by the generation and transmission association. By Febru-
ary 1 of each year, each municipality or cooperative shall report to the commissioner its ener-
gy conservation improvement spending and investments with a brief analysis of effective-
ness in reducing consumption of electricity or gas. The commissioner shall review each re-
port and make recommendations, where appropriate, to the municipality or association to
increase the effectiveness of conservation improvement activities. The commissioner shall
also review each report for whether a portion of the money spent on residential conservation
improvement programs is devoted to programs that directly address the needs of renters and
low—income persons unless an insufficient number of appropriate programs are available.
For the purposes of this subdivision and subdivision 2, “low—income” means an income of
less than 185 percent of the federal poverty level.

(d) As part of its spending for conservation improvement, a municipality or association
may contribute to the energy and conservation account. Any amount contributed must be re-
mitted to the commissioner of public service by February 1 of each year.

Subd. 1c. Energy-saving goals. The commissioner shall establish energy—saving
goals for energy conservation improvement expenditures and shall evaluate an energy con-
servation improvement program on how well it meets the goals set.

Subd. 2. Programs. The commissioner may by rule require public utilities to make in-
vestments and expenditures in energy conservation improvements, explicitly setting forth
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the interest rates, prices, and terms under which the improvements must be offered to the cus-
tomers. The required programs must cover a two—year period. The commissioner shall re-
quire at least one public utility to establish a pilot program to make investments in and expen-
ditures for energy from renewable resources such as solar, wind, or biomass and shall give
special consideration and encouragement to programs that bring about significant net sav-
ings through the use of energy—efficient lighting. The commissioner shall evaluate the pro-
gram on the basis of cost—effectiveness and the reliability of technologies employed. The
rules of the department must provide to the extent practicable for a free choice, by consumers
participating in the program, of the device, method, or material constituting the energy con-
servation improvement and for a free choice of the seller, installer, or contractor of the energy
conservation improvement, provided that the device, method, material, seller, installer, or
contractor is duly licensed, certified, approved, or qualified, including under the residential
conservation services program, where applicable. The commissioner may require a utility to
make an energy conservation improvement investment or expenditure whenever the com-
missioner finds that the improvement will result in energy savings at a total cost to the utility
less than the cost to the utility to produce or purchase an equivalent amount of new supply of
energy. The commissioner shall nevertheless ensure that every public utility operate one or
more programs under periodic review by the department. Load management may be used to
meet the requirements for energy conservation improvements under this section if it results
in a demonstrable reduction in consumption of energy. The commissioner shall consider and
may require a utility to undertake a program suggested by an outside source, including a
political subdivision or a nonprofit or community organization. No utility may make an ener-
gy conservation improvement under this section to a building envelope unless:

(1) it is the primary supplier of energy used for either space heating or cooling in the
building;

(2) the commissioner determines that special circumstances, which would unduly re-
strict the availability of conservation programs, warrant otherwise; or

(3) the utility has been awarded a contract under subdivision 2a.

The commissioner shall ensure that a portion of the money spent on residential con-
servation improvement programs is devoted to programs that directly address the needs of
renters and low—income persons unless an insufficient number of appropriate programs are
available.

A utility, a political subdivision, or a nonprofit or community organization that has sug-
gested-a program, the attorney general acting on behalf of consumers and small business in-
terests, or a utility customer that has suggested a program and is not represented by the attor-
ney general under section 8.33 may petition the commission to modify or revoke a depart-
ment decision under this section, and the commission may do so if it determines that the pro-
gram is not cost—effective, does not adequately address the residential conservation im-
provement needs of low—income persons, has a long-range negative effect on one or more
classes of customers, or is otherwise not in the public interest. The person petitioning for
commission review has the burden of proof. The commission shall reject a petition that, on its
face, fails to make a reasonable argument that a program is not in the public interest.

Subd. 2a. Energy and conservation account. The commissioner shall deposit money
contributed under subdivisions 1a and 1b in the energy and conservation account in the gen-
eral fund. Money in the account is appropriated to the department for programs designed to
meet the energy conservation needs of low—income persons and to make energy conserva-
tion improvements in areas not adequately served under subdivision 2. Interest on money in
the account accrues to the account. Using information collected under section 216C.02, sub-
division 1, paragraph (b), the commissioner shall, to the extent possible, allocate enough
money to programs for low—income persons to assure that their needs are being adequately
addressed. The commissioner shall request the commissioner of finance to transfer money
from the account to the commissioner of economic security for an energy conservation pro-
gram for low—income persons. In establishing programs, the commissioner shall consult
. political subdivisions and nonprofit and community organizations, especially organizations
engaged in providing energy and weatherization assistance to low—income persons. At least
one program must address the need for energy conservation improvements in areas in which

Copyright © 1996 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 1996

1167 PUBLIC UTILITIES 216B.241

a high percentage of residents use fuel oil or propane to fuel their source of home heating, The
commissioner may contract with a political subdivision, a nonprofit or community organiza-
tion, a public utility, a municipality, or a cooperative electric association to implement its
programs.

Subd. 2b. Recovery of expenses; taxes. The commission shall allow a utility to recover
expenses resulting from a conservation improvement program required by the department
and contributions to the energy and conservation account, unless the recovery would be in-
consistent with a financial incentive proposal approved by the commission. In addition, a
utility may file annually, or the public utilities commission may require the utility to file, and
the commission may approve, rate schedules containing provisions for the automatic adjust-
ment of charges for utility service in direct relation to changes in the expenses of the utility
for real and personal property taxes, fees, and permits, the amounts of which the utility can-
not control. A public utility is eligible to file for adjustment for real and personal property
taxes, fees, and permits under this subdivision only if, in the year previous to the year in
which it files for adjustment, it has spent or invested at least 1,75 percent of its gross revenues
from provision of electric service and .6 percent of its gross revenues from provision of gas
service for that year for energy conservation improvements under this section.

Subd. 3. Ownership of energy conservation improvements. An energy conservation
improvement made to or installed in a building in accordance with this section, except sys-
tems owned by the utility and designed to turn off, limit, or vary the delivery of energy, are the
exclusive property of the owner of the building except to the extent that the improvement is
subjected to a security interest in favor of the utility in case of a loan to the building owner.
The utility has no liability for loss, damage or injury caused directly or indirectly by an ener-
gy conservation improvement except for negligence by the utility in purchase, installation,
or modification of the product.

Subd. 4. Federal law prohibitions. If investments by public utilities in energy con-
servation improvements are in any manner prohibited or restricted by federal law and there is
a provision under which the prohibition or restriction may be waived, then the commission,
the governor, or any other necessary state agency or officer shall take all necessary and ap-
propriate steps to secure a waiver with respect to those public utility investments in energy
conservation improvements included in this section.

Subd. 5. Efficient lighting program. (a) Each public utility, cooperative electric asso-
ciation, and municipal utility that provides electric service to retail customers shall include as
part of its conservation improvement activities a program to strongly encourage the use of
fluorescent and high intensity discharge lamps. The program must include at least a public
information campaign to encourage use of the lamps and proper management of spent lamps
by all customer classifications.

(b) A public utility that provides electric service at retail to 200,000 or more customers
shall establish, either directly or through contracts with other persons, including lamp
manufacturers, distributors, wholesalers, and retailers and local government units, a system
to collect for delivery to a reclamation or recycling facility spent fluorescent and high inten-
sity discharge lamps from households and from small businesses as defined in section
645.445 that generate an average of fewer than ten spent lamps per year.

(c) A collection system must include establishing reasonably convenient locations for
collecting spent lamps from households and financial incentives sufficient to encourage
spent lamp generators to take the lamps to the collection locations. Financial incentives may
include coupons for purchase of new fluorescent or high intensity discharge lamps, a cash
back system, or any other financial incentive or group of incentives designed to collect the
maximum number of spent lamps from households and small businesses that is reasonably
feasible.

(d) A public utility that provides electric service at retail to fewer than 200,000 custom-
ers, a cooperative electric association, or a municipal utility that provides electric service at
retail to customers may establish a collection system under paragraphs (b) and (c) as part of
conservation improvement activities required under this section.

(e) The commissioner of the pollution control agency may not, unless clearly required
by federal law, require a public utility, cooperative electric association, or municipality that
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establishes a household fluorescent and high intensity discharge lamp collection system un-
der this section to manage the lamps as hazardous waste as long as the lamps are managed to
avoid breakage and are delivered to a recycling or reclamation facility that removes mercury
and other toxic materials contained in the lamps prior to placement of the lamps in solid
waste.

(f) If a public utility, cooperative electric association, or municipal utility contracts with
a local government unit to provide a collection system under this subdivision, the contract
must provide for payment to the local government unit of all the unit’s incremental costs of
collecting and managing spent lamps.

(g) All the costs incurred by a public utility, cooperative electric association, or munici-
pal utility for promotion and collection of fluorescent and high intensity discharge lamps un-
der this subdivision are conservation improvement spending under this section.

History: 1980 ¢ 579 s 18; 1980 ¢ 614 s 123; 1981 ¢ 356 s 182,248; 1982 ¢ 561 s 4;
1983 ¢ 17956-8; 1989 ¢ 3385 2,3; 1991 c235art1 s 2; 1992 c 478 52,3, 1993 c 249 s
31;1994c483s1;1994c641lart3sl1;art4ds4;1994c644s3

216B.242 INVERTED RATES.

The commission may initiate a program designed to demonstrate the effect of inverted
rates on promoting conservation by the residential customers of natural gas utilities. Any in-
verted rates ordered by the commission shall present customers with a tailblock price that, to
the maximum extent practicable, reflects the replacement cost of gas. Total revenues col-
lected from customers involved in this pilot program may not exceed those that would be
collected under a flat rate. The commission may order one public gas utility to implement a
pilot program of inverted rates for residential customers and to monitor the effects of these
rates on gas consumption, and on costs to residential customers. The program shall include a
sufficient number of residential customers to provide statistically significant conclusions re-
garding the effects and costs of inverted rates.

History: 1983 ¢ 289 s 115 subd 1; 1983 ¢ 301 s 172; 1987 ¢ 312 art 1 s 26 subd 2;
1993 c 163 art1s27

216B.2421 DEFINITION OF LARGE ENERGY FACILITY.

Subdivision 1. Applicability. The definition in this section applies to this section and
sections 216B.2422 and 216B.243.

Subd. 2. Large energy facility. “Large energy facility” means:

(a) any electric power generating plant or combination of plants at a single site with a
combined capacity of 80,000 kilowatts or more, or any facility of 50,000 kilowatts or more
which requires oil, natural gas, or natural gas liquids as a fuel and for which an installation
permit has not been applied for by May 19, 1977 pursuant to Minn. Reg. APC 3(a);

(b) any high voltage transmission line with a capacity of 200 kilovolts or more and with
more than 50 miles of its length in Minnesota; or, any high voltage transmission line with a
capacity of 300 kilovolts or more with more than 25 miles of its length in Minnesota;

(c) any pipeline greater than six inches in diameter and having more than 50 miles of its
length in Minnesota used for the transportation of coal, crude petroleum or petroleum fuels or
oil or their derivatives;

(d) any pipeline for transporting natural or synthetic gas at pressures in excess of 200
pounds per square inch with more than 50 miles of its length in Minnesota;

(e) any facility designed for or capable of storing on a single site more than 100,000
gallons of liquefied natural gas or synthetic gas;

(f) any underground gas storage facility requiring permit pursuant to section 1031.681;
(g) any nuclear fuel processing or nuclear waste storage or disposal facility; and

(h) any facility intended to convert any material into any other combustible fuel and
having the capacity to process in excess of 75 tons of the material per hour.
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Subd. 3. Multifuel facilities; primary fuel source. If more than one fuel source would
be used for any electric power generating plant or combination of plants at a single site, the
primary fuel source determines whether the facility is a large energy facility.

History: 1974 ¢ 307 s2; 1975¢c 170 s 1; 1977 ¢ 381 s 8; Ex1979 c 2 s 11; 1981 ¢
3565248, 1982 c 561 s1; 1991 c199 art2s1; 1993 ¢ 327 s 8,9; 1993 ¢ 356 s 2

216B.2422 RESOURCE PLANNING; RENEWABLE ENERGY.

Subdivision 1. Definitions. (a) For purposes of this section, the terms defined in this
subdivision have the meanings given them.

(b) “Utility” means an entity with the capability of generating 100,000 kilowatts or
more of electric power and serving, either directly or indirectly, the needs of 10,000 retail
customers in Minnesota. Utility does not include federal power agencies.

(c) “Renewable energy” means electricity generated through use of any of the following
resources:

(1) wind;

(2) solar;

(3) geothermal;

(4) hydro;

(5) trees or other vegetation; or

(6) landfill gas.

(d) “Resource plan” means a set of resource options that a utility could use to meet the
service needs of its customers over a forecast period, including an explanation of the supply
and demand circumstances under which, and the extent to which, each resource option would
be used to meet those service needs. These resource options include using, refurbishing, and
constructing utility plant and equipment, buying power generated by other entities, control-
ling customer loads, and implementing customer energy conservation.

(e) “Refurbish” means to rebuild or substantially modify an existing electricity generat-
ing resource of 30 megawatts or greater.

Subd. 2. Resource plan filing and approval. A utility shall file a resource plan with the
commission periodically in accordance with rules adopted by the commission. The commis-
sion shall approve, reject, or modify the plan of a public utility, as defined in section 216B.02,
subdivision 4, consistent with the public interest. In the resource plan proceedings of all other
utilities, the commission’s order shall be advisory and the order’s findings and conclusions
shall constitute prima facie evidence which may be rebutted by substantial evidence in all
other proceedings. With respect to utilities other than those defined in section 216B.02, sub-
division 4, the commission shall consider the filing requirements and decisions in any com-
parable proceedings in another jurisdiction. As a part of its resource plan filing, a utility shall
include the least cost plan for meeting 50 and 75 percent of all new and refurbished capacity
needs through a combination of conservation and renewable energy resources.

Subd. 2a. Historical data and advance forecast. Each utility required to file a resource
plan under this section shall include in the filing all applicable annual information required
by section 216C.17, subdivision 2, and the rules adopted under that section. To the extent that
a utility complies with this subdivision, it is not required to file annual advance forecasts with
the department under section 216C.17, subdivision 2.

Subd. 3. Environmental costs. (a) The commission shall, to the extent practicable,
quantify and establish a range of environmental costs associated with each method of elec-
tricity generation. A utility shall use the values established by the commission in conjunction
with other external factors, including socioeconomic costs, when evaluating and selecting
resource options in all proceedings before the commission, including resource plan and cer-
tificate of need proceedings.

(b) The commission shall establish interim environmental cost values associated with
each method of electricity generation by March 1, 1994. These values expire on the date the
commission establishes environmental cost values under paragraph (a).

Subd. 4. Preference for renewable energy facility. The commission shall not approve
a new or refurbished nonrenewable energy facility in an integrated resource plan or a certifi-
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cate of need, pursuant to section 216B.243, nor shall the commission allow rate recovery pur-
suant to section 216B.16 for such a nonrenewable energy facility, unless the utility has dem-
onstrated that a renewable energy facility is not in the public interest.

Subd. 5. Bidding. A utility may select resources to meet its projected energy demand
through a bidding process approved or established by the commission. A utility shall use the
environmental cost estimates determined under subdivision 3 in evaluating bids submitted in
a process established under this subdivision.

Subd. 6. Consolidation of resource planning and certificate of need. A utility shall
indicate in its resource plan whether it intends to site or construct a large energy facility. If the
utility’s resource plan includes a proposed large energy facility and construction of that facil-
ity is likely to begin before the utility files its next resource plan, the commission shall con-
duct the resource plan proceeding consistent with the requirements of section 216B.243 with
respect to the proposed facility. If the commission approves the proposed facility in the re-
source plan, a separate certificate of need proceeding is not required.

History: 1993 c 3565 3; 1994 c 64454

216B.2423 WIND POWER MANDATE.

Subdivision 1. Mandate. A public utility, as defined in section 216B.02, subdivision 4,
that operates a nuclear—powered electric generating plant within this state must construct and
operate, purchase, or contract to construct and operate: (1) 225 megawatts of electric energy
installed capacity generated by wind energy conversion systems within the state by Decem-
ber 31, 1998; and (2) an additional 200 megawatts of installed capacity so generated by De-
cember 31, 2002.

For the purpose of this section, “wind energy conversion system” has the meaning given
it in section 216C.06, subdivision 12. '

Subd. 2. Resource planning mandate. The public utilities commission shall order a
public utility subject to subdivision 1, to construct and operate, purchase, or contract to pur-
chase an additional 400 megawatts of electric energy installed capacity generated by wind
energy conversion systems by December 31, 2002, subject to resource planning and least
cost planning requirements in section 216B.2422.

History: 1994 c 641 art3s2

216B.2424 BIOMASS POWER MANDATE.

Subdivision 1. Farm—grown closed-loop biomass, For the purposes of this section,
“farm—grown closed-loop biomass” means biomass, as defined in section 216C.051, subdi-
vision 7, that:

(1) is intentionally cultivated, harvested, and prepared for use, in whole or in part, as a
fuel for the generation of electricity;

(2) when combusted, releases an amount of carbon dioxide that is less than or approxi-
mately equal to the carbon dioxide absorbed by the biomass fuel during its growing cycle;
and '

(3) is fired in a new or substantially retrofitted electric generating facility that is:

(i) located within 400 miles of the site of the biomass production; and

(ii) designed to use biomass to meet at least 75 percent of its fuel requirements.

The legislature finds that the negative environmental impacts within 400 miles of the
facility resulting from transporting and combusting the biomass are offset in that region by
the environmental benefits to air, soil, and water of the biomass production.

Among the biomass fuel sources that meet the requirements of clause (2) are poplar,
aspen, willow, switch grass, sorghum, alfalfa, and cultivated prairie grass.

Subd. 2. Interim exemption. (a) A biomass project proposing to use, as its primary fuel
over the life of the project, short rotation woody crops, may use as an interim fuel agricultural
waste and other biomass which is not farm-grown closed—loop biomass for up to six years
after the project’s electric generating facility becomes operational; provided, the project de-
veloper demonstrates the project will use the designated short rotation woody crops as its
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primary fuel after the interim period and provided the location of the interim fuel production
meets the requirements of subdivision 1, clause (3).

(b) A biomass project proposing to use, as its primary fuel over the life of the project,
short rotation woody crops, may use as an interim fuel agricultural waste and other biomass
which is not farm—grown closed—loop biomass for up to three years after the project’s electric
generating facility becomes operational; provided, the project developer demonstrates the
project will use the designated short rotation woody crops as its primary fuel after the interim
period.

(c) A biomass project that uses an interim fuel under the terms of paragraph (b) may, in
addition, use an interim fuel under the terms of paragraph (a) for six years less the number of
yeats that an interim fuel was used under paragraph (b).

(d) A project developer proposing to use an exempt interim fuel under paragraphs (a)
and (b) must demonstrate to the public utility that the project will have an adequate supply of
short rotation woody crops which meet the requirements of subdivision 1 to fuel the project
after the interim period.

Subd. 3. Fuel exemption. Over the duration of the contract of a biomass power facility
selected to satisfy the mandate in subdivision 5, fuel sources that are not biomass may be used
to satisfy up to 25 percent of the fuel requirements of a biomass power facility selected to
satisfy the biomass power mandate in subdivision 5.

Subd. 4. Financial viability. A biomass project developer must demonstrate to the pub-
lic utility evidence of sufficient financial viability necessary for the constructlon and opera-
tion of the biomass project.

Subd. 5. Mandate. A public utility, as defined in section 216B.02, subdivision 4, that
operates a nuclear—powered electric generating plant within this state must construct and op-
erate, purchase, or contract to construct and operate (1) by December 31, 1998, 50 megawatts
of electric energy installed capacity generated by farm—grown closed-loop biomass sched-
uled to be operational by December 31, 2001; and (2) by December 31, 1998, an additional
75 megawatts of installed capacity so generated scheduled to be operational by December
31, 2002. Of the total 125 megawatts of biomass electric energy installed capacity required
under this section, no more than 75 megawatts may be provided by a single project. Of the 75
megawatts of biomass electric energy installed capacity required under clause (2), no more
than 25 megawatts of this capacity may be provided by a St. Paul district heating and cooling
system cogeneration facility utilizing waste wood as a primary fuel source. The St. Paul dis-
trict heating and cooling system cogeneration facility need not use biomass that complies
with the definition in subdivision 1. The public utility must accept and consider on an equal
basis with other proposals a proposal to satisfy the requirements of this section that includes a
project that exceeds the megawatt capacity requirements of either clause (1) or (2) and that
proposes to sell the excess capacity to the public utility or to other purchasers.

History: 1994 c641 art3s3;,1995¢c224 s 76;'1 996 c 450 s 1

216B.243 CERTIFICATE OF NEED FOR LARGE ENERGY FACILITY.

Subdivision 1. Assessment of need criteria. The commission shall, pursuant to chapter

14 and sections 216C.05 to 216C.30 and this section, adopt assessment of need criteria to be
-used in the determination of need for large energy facilities pursuant to this section.

Subd. 2. Certificate required. No large energy facility shall be sited or constructed in
Minnesota without the issuance of a certificate of need by the commission.pursuant to sec-
tions 216C.05 to 216C.30 and this section and consistent with the criteria for assessment of
need.

Subd. 3. Showing required for construction. No proposed large energy facility shall
be certified for construction unless the applicant can show that demand for electricity cannot
be met more cost—effectively through energy conservation and load—-management measures
and unless the applicant has otherwise justified its need. In assessing need, the commission
shall evaluate:

(1) the accuracy of the long-range energy demand forecasts on which the necessity for
the facility is based;
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(2) the effect of existing or possible energy conservation programs under sections
216C.05 to 216C.30 and this section or other federal or state legislation on long—term energy
demand;

(3) the relationship of the proposed facility to overall state energy needs, as described in
the most recent state energy policy and conservation report prepared under section 216C.18;

(4) promotional activities that may have given rise to the demand for this facility;

(5) socially beneficial uses of the output of this facility, including its uses to protect or
enhance environmental quality;

(6) the effects of the facility in inducing future development;

(7) possible alternatives for satisfying the energy demand including but not limited to
potential for increased efficiency of existing energy generation facilities;

(8) the policies, rules, and regulations of other state and federal agencies and local gov-
ernments; and

(9) any feasible combination of energy conservation improvements, required under
section 216B.241, that can (i) replace part or all of the energy to be provided by the proposed
facility, and (ii) compete with it economically.

Subd. 3a. Use of renewable resources. The commission may not issue a certificate of
need under this section for a large energy facility that generates electric power by means of a
nonrenewable energy source, or that transmits electric power generated by means of a nonre-
newable energy source, unless the applicant for the certificate has demonstrated to the com-
mission’s satisfaction that it has explored the possibility of generating power by means of
renewable energy sources and has demonstrated that the alternative selected is less expen-
sive (including environmental costs) than power generated by a renewable energy source.
For purposes of this subdivision, “renewable energy source” includes hydro, wind, solar, and
geothermal energy and the use of trees or other vegetation as fuel.

Subd. 3b. Nuclear power plant; new construction prohibited. The commission may
not issue a certificate of need for the construction of a new nuclear—powered electric generat-
ing plant.

Subd. 4. Application for certificate; hearing. Any person proposing to construct a
large energy facility shall apply for a certificate of need prior to construction of the facility.
The application shall be on forms and in a manner established by the commission. In review-
ing each application the commission shall hold at least one public hearing pursuant to chapter
14. The public hearing shall be held at a location and hour reasonably calculated to be conve-
nient for the public. An objective of the public hearing shall be to obtain public opinion on the
necessity of granting a certificate of need. The commission shall designate a commission
employee whose duty shall be to facilitate citizen participation in the hearing process.

Subd. 5. Approval, denial, or modification. Within six months of the submission of an
application, the commission shall approve or deny a certificate of need for the facility. Ap-
proval or denial of the certificate shall be accompanied by a statement of the reasons for the
decision. Issuance of the certificate may be made contingent upon modifications required by’
the commission.

Subd. 6. Application fees; rules. Any application for a certificate of need shall be ac-
companied by the fee required pursuant to this subdivision. The maximum fee shall be
$50,000, except for an application for an electric power generating plant as defined in section
216B.2421, subdivision 2, clause (a), or a high voltage transmission line as defined in section
216B.2421, subdivision 2, clause (b), for which the maximum fee shall be $100,000. The
commission may require an additional fee to recover the costs of any rehearing. The fee for a
rehearing shall not be greater than the actual cost of the rehearing or the maximum fee speci-
fied above, whichever is less. The commission shall establish by rule pursuant to chapter 14
and sections 216C.05 to 216C.30 and this section, a schedule of fees based on the output or
capacity of the facility and the difficulty of assessment of need. Money collected in this man-
ner shall be credited to the general fund of the state treasury.

Subd. 7. Participation by other agencies or political subdivisions. Other state agen-
cies authorized to issue permits for siting, construction or operation of large energy facilities,
and those state agencies authorized to participate in matters before the commission involving
utility rates and adequacy of utility services, shall present their position regarding need and
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participate in the public hearing process prior to the issuance or denial of a certificate of need.
Issuance or denial of certificates of need shall be the sole and exclusive prerogative of the
commission and these determinations and certificates shall be binding upon other state de-
partments and agencies, regional, county, and local governments and special purpose gov-
ernment districts except as provided in sections 116C.01 to 116C.08 and 116D.04, subdivi-
sion 9.

Subd. 8. Exemptions. This section does not apply to cogeneration or small power pro-
duction facilities as defined in the Federal Power Act, United States Code, title 16, sections
796(18)(A) and 796(17)(A), and having a combined capacity at a single site of less than
80,000 kilowatts or to plants or facilities for the production of ethanol or fuel alcohol nor in
any case where the commission shall determine after being advised by the attorney general
that its application has been preempted by federal law.

History: 1974 ¢ 307 s 13; 1975 ¢ 170 s 3,4; 1977 ¢ 381 s 19; Ex1979 ¢ 2 s 32; 1980
¢579510,11; 1980 c 614 s 123; 1981 ¢ 356 s 159,248, 1982 c 424 5 130; 1982 c 561 s
2; 1983 ¢ 289 5 46,115 subd 2; 1984 c 558 art 4 s 10; 1984 ¢ 655 art 1 s 22,23; 1985 ¢
304s1;1987c312art1s10subd1; 1991 c235art4sl;art6s2;1994c641art2s?2

216B.244 NUCLEAR PLANT CAPACITY REQUIREMENTS.

A reactor unit at a nuclear power electric generating plant that has an annual load capac-
ity factor of less than 55 percent for each of three consecutive calendar years must be shut
down and cease operating no later than 500 days after the end of the third such consecutive
calendar year. For the purposes of this section, “load capacity factor” means the ratio be-
tween a reactor unit’s average load and its peak load.

History: 1994 c 641 art2s 3

216B.245 PUMP AND STORE HYDROPOWER FACILITIES; PROHIBITION.

A state agency may not issue a permit for the construction of a facility for generating
electricity if the facility would be located on top of the bluffs along the Mississippi river and
would pump water from any portion of the river, store the water on top of the bluffs, and re-
lease the water at a later time to generate the electricity.

History: 1993 c 147 s 1
COMMISSION ORDERS; PROCEDURAL RESPONSIBILITIES

216B.25 FURTHER ACTION ON PREVIOUS ORDER.

The commission may at any time, on its own motion or upon motion of an interested
party, and upon notice to the public utility and after opportunity to be heard, rescind, alter or
amend any order fixing rates, tolls, charges or schedules, or any other order made by the com-
mission, and may reopen any case following the issuance of an order therein, for the taking of
further evidence or for any other reason. Any order rescinding, altering, amending or reopen-
ing a prior order shall have the same effect as an original order.

History: 1974 ¢ 429 s 25

216B.26 ORDERS; EFFECTIVE DATE.

Every decision made by the commission constituting an order or determination shall be
in force and effective 20 days after it has been filed and has been served by personal delivery
or by mailing a copy thereof to all parties to the proceeding in which the decision was made or
to their attorneys, unless the commission shall specify a different date upon which the order
shall be effective.

History: 1974 ¢ 429 s 26

216B.27 REHEARINGS; CONDITION PRECEDENT TO JUDICIAL REVIEW,
Subdivision 1. Applying for rehearing. Within 20 days after the service by the com-
mission of any decision constituting an order or determination, any party to the proceeding

Copyright © 1996 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 1996

216B.27 PUBLIC UTILITIES 1174

and any other person, aggrieved by the decision and directly affected thereby, may apply to
the commission for a rehearing in respect to any matters determined in the decision. The
commission may grant and hold a rehearing on the matters, or upon any of them as it may
specify in the order granting the rehearing, if in its judgment sufficient reason therefor exists.

Subd. 2. Contents of application; condition precedent for review. The application
for a rehearing shall set forth specifically the grounds on which the applicant contends the
decision is unlawful or unreasonable. No cause of action arising out of any decision consti-
tuting an order or determination of the commission or any proceeding for the judicial review
thereof shall accrue in any court to any person or corporation unless the plaintiff or petitioner
in the action or proceeding within 20 days after the service of the decision, shall have made
application to the commission for a rehearing in the proceeding in which the decision was
made. No person or corporation shall in any court urge.or rely on any ground not so set forth
in the application for rehearing.

Subd. 3. Rules; procedural requirements; commission’s authority. Applications for
rehearing shall be governed by general rules which the commission may establish. In case a
rehearing is granted the proceedings shall conform as nearly as may be to the proceedings in
an original hearing, except as the commission may otherwise direct. If in the commission’s
judgment, after the rehearing, it shall appear that the original decision, order or determina-
tion is in any respect unlawful or unreasonable, the commission may reverse, change, modify
or suspend the original action accordingly. Any decision, order or determination made after
the rehearing reversing, changing, modifying or suspending the original determination shall
have the same force and effect as an original decision, order or determination. Only one re-
hearing shall be granted by the commission; but this shall not be construed to prevent any
party from filing a new application or complaint. No order of the commission shall become
effective while an application for a rehearing or a rehearing is pending and until ten days after
the application for a rehearing is either denied, expressly or by implication, or the commis-
sion has announced its final determination on rehearing.

Subd. 4. Deadline to grant application. Any application for a rehearing not granted
within 60 days from the date of filing thereof, shall be deemed denied.

Subd. 5. Effect of decision on application. It is hereby declared that the legislative
powers of the state, insofar as they are involved in the issuance of orders and decisions by the
commission, have not been completely exercised until the commission has acted upon an ap-
plication for rehearing, as provided for by this section and by the rules of the commission, or
until the application for rehearing has been denied by implication, as above provided for.

History: 1974 ¢ 429 s 27; 1995 ¢ 224 s 77

216B.28 SUBPOENA; WITNESSES; FEES; AND MILEAGE.

The commission and each commissioner, or the secretary of the commission may issue
subpoenas and all necessary processes in proceedings pending before it; and each process
shall extend to all parts of the state and may be served by any person authorized to serve pro-
cesses of courts of record. Each witness who shall appear before the commission, or at a hear-
ing before one of the individuals designated by it as provided in section 216B.15, or whose
deposition is taken, shall receive for attendance the fees and mileage now provided for wit-
nesses in civil cases in courts of record.

History: 1974 c 429 s 28; 1986 ¢ 444

216B.29 OATHS; CONTEMPT; EXAMINER’S POWERS.

The commission and each of the commissioners or authorized examiner, for the purpose
mentioned in Laws 1974, Chapter 429, may administer oaths and examine witnesses. In case
of failure on the part of any person to comply with any subpoena, or in the case of the refusal
of any witness to testify concerning any matter on which the witness may be interrogated
lawfully, any court of record of general jurisdiction or a judge thereof, on application of the
commission, may compel obedience by proceedings for contempt as in the case of disobedi-
ence of the requirements of a subpoena issued from the court or a refusal to testify therein.

History: 1974 c 429 s 29; 1986 ¢ 444

Copyright © 1996 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 1996

1175 PUBLIC UTILITIES 216B.36

216B.30 DEPOSITIONS.

The commission or any party to the proceedings may, in any investigation or hearing
before the commission, cause the deposition of witnesses residing within or without the state
to be taken in the manner prescribed by law for taking depositions in civil actions in the dis-
trict court.

History: 1974 c 429 s 30

216B.31 TESTIMONY AND PRODUCTION OF RECORDS; PERJURY.

No person shall be excused from testifying or from producing any book, document, pa-
per, or account in any investigation, or inquiry by, or hearing before, the commission or any
commissioner, or person designated by it to conduct hearings, when ordered to do so, upon
the ground that the testimony or evidence, book, document, paper, or account required may
tend to incriminate the person or subject the person to penalty or forfeiture; but no person
shall be prosecuted, punished, or subjected to any forfeiture or penalty for or on account of
any act, transaction, matter, or thing concerning which the person shall have been compelled
under oath to testify or produce documentary evidence; provided, that no person so testifying
shall be exempt from prosecution or punishment for any perjury committed in testimony.

History: 1974 ¢ 429 s 31; 1986 c 444

216B.32 COPIES OF DOCUMENTS AS EVIDENCE.

Copies of official documents and orders filed or deposited according to law in the office
of the commission, certified by a commissioner or by the secretary under the official seal of
the commission to be true copies of the original shall be evidence in like manner as the origi-
nals, in all matters before the commission and in the courts of this state.

History: 1974 c 429 5 32

216B.33 COMMISSION RULINGS WRITTEN, FILED, AND CERTIFIED.

Every order, finding, authorization, or certificate issued or approved by the commission
under any provisions of Laws 1974, chapter 429 shall be in writing and filed in the office of
the secretary of the commission. A certificate under the seal of the commission that any or-
der, finding, authorization, or certificate has not been modified, stayed, suspended, or re-
voked, shall be received as evidence in any proceedings as to the facts therein stated.

History: 1974 c 429 s 33

216B.34 PUBLIC RECORDS.
All decisions, transcripts, and orders of the commission shall be public records.

History: 1974 ¢ 429 s 34

216B.35 TRANSCRIBED RECORD.

A full and complete record shall be kept of all proceedings at any formal hearing had
before the commission or any commissioner or hearing examiner and all testimony shall be
taken down by a reporter appointed by the commission. A copy of the transcript shall be fur-
nished on demand to any party to the proceedings upon payment of reasonable costs of repro-
duction.

History: 1974 c 429 s 35
MUNICIPAL POWERS

216B.36 MUNICIPAL REGULATORY AND TAXING POWERS.

Any public utility furnishing the utility services enumerated in section 216B.02 or oc-
cupying streets, highways, or other public property within a municipality may be required to
obtain a license, permit, right or franchise in accordance with the terms, conditions, and limi-
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tations of regulatory acts of the municipality, including the placing of distribution lines and
facilities underground. Under the license, permit, right, or franchise, the utility may be obli-
gated by any municipality to pay to the municipality fees to raise revenue or defray increased
municipal costs accruing as a result of utility operations, or both. The fee may include but is
not limited to a sum of money based upon gross operating revenues or gross earnings from its
operations in the municipality so long as the public utility shall continue to operate in the
municipality, unless upon request of the public utility it is expressly released from the obliga-
tion at any time by such municipality. Notwithstanding the definition of “public utility” in
section 216B.02, subdivision 4, a municipality may require payment of a fee under this sec-
tion by a cooperative electric association organized under chapter 308A that furnishes utility
services within the municipality. All existing licenses, permits, franchises and other rights
acquired by any public utility or municipality prior to April 11, 1974, including the payment
of existing franchise fees, shall not be impaired or affected in any respect by the passage of
this chapter, except with respect to matters of rate and service regulation, service area assign-
ments, securities and indebtedness that are vested in the jurisdiction of the commission by
this chapter. However, in the event that a court of competent jurisdiction determines, or the
parties by mutual agreement determine, that an existing license, permit, franchise or other
right has been abrogated or impaired by this chapter, or its execution, the municipality af-
fected shall impose and the public utility shall collect an excise tax on the utility charges
which from year to year yields an amount which is reasonably equivalent to that amount of
revenue which then would be due as a fee, charges or other thing or service of value to the
municipality under the franchise, license or permit. The authorization shall be over and
above taxing limitations including, but not limited to those of section 477A.016. Franchises
granted pursuant to this section shall be exempt from the provisions of chapter 80C. For pur-
poses of this section, a public utility shall include a cooperative electric association.

History: 1974 ¢ 429 s 36; 1978 ¢ 795 s 5; 1Sp1981 c 1 art 6 s 8; 1982 c 378 s 1;
1991 c291 art9s 4

ASSIGNED ELECTRIC SERVICE AREAS

216B.37 ASSIGNED SERVICE AREAS; ELECTRIC UTILITIES; LEGISLATIVE
POLICY.

It is hereby declared to be in the public interest that, in order to encourage the develop-
ment of coordinated statewide electric service at retail, to eliminate or avoid unnecessary du-
plication of electric utility facilities, and to promote economical, efficient, and adequate
electric service to the public, the state of Minnesota shall be divided into geographic service
areas within which a specified electric utility shall provide electric service to customers on an
exclusive basis. .

History: 1974 c 429 s 37

216B.38 DEFINITIONS.

Subdivision 1. MS 1974 [Renumbered subd 1a]

Subdivision 1. Scope. For the purpose of sections 216B.37 to 216B.44 only, the follow-
ing definitions shall apply.

Subd. 1a. Person. “Person” means a natural person, a partnership, private corporation,
a public corporation, a municipality, an association, a cooperative whether incorporated or
not, a joint stock association, a business trust, any political subdivision or agency, or two or
more persons having joint or common interest.

Subd. 2. Customer. “Customer” means a person contracting for or purchasing electric
service at retail from an electric utility.

Subd. 3. Electric service. “Electric service” means electric service furnished to a cus-
tomer at retail for ultimate consumption, but does not include wholesale electric energy fur-
nished by an electric utility to another electric utility for resale.

Subd. 4. Electric line. “Electric line” means lines for conducting electric energy at a
design voltage of 25,000 volts phase to phase or less used for distributing electric energy di-
rectly to customers at retail.
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Subd. 5. Electric utility. “Electric utility” means persons, their lessees, trustees, and
receivers, separately or jointly, now or hereafter operating, maintaining or controlling in
Minnesota equipment or facilities for providing electric service at retail and which fall within
the definition of “public utility” in section 216B.02, subdivision 4, and includes facilities
owned by a municipality or by a cooperative electric association.

Subd. 6. Assigned service area. “Assigned service area” means the geographical area
in which the boundaries are established as provided in section 216B.39.

Subd. 7. Municipality. “Municipality” means any city, however organized.
History: 1974 ¢ 429 5 38; 1978 ¢ 795 5 6

216B.39 ASSIGNED SERVICE AREAS.

Subdivision 1. Line maps and service lists. On or before six months from April 12,
1974, or, when requested in writing by an electric utility and for good cause shown, and at a
further time as the commission may fix by order, each electric utility shall file with the com-
mission a map or maps showing all its electric lines outside of incorporated municipalities as
they existed on April 12, 1974, Each electric utility shall also submit in writing a list of all
municipalities in which it provides electric service on the effective date of Laws 1974, chap-
ter 429. Where two or more electric utilities serve a single municipality, the commission may
require each utility to file with the commission a map showing its electric lines within the
municipality.

Subd. 2. Determination; maps prepared. On or before 12 months from April 12,
1974, the commission shall after notice and hearing establish the assigned service area or
areas of each electric utility and shall prepare or cause to be prepared a map or maps to accu-
rately and clearly show the boundaries of the assigned service area of each electric utility.

Subd. 3. Geographic, historic, and contractual considerations. To the extent that it is
not inconsistent with the legislative policy stated in section 216B.37, the boundaries of each
assigned service area, outside of incorporated municipalities, shall be a line equidistant be-
tween the electric lines of adjacent electric utilities as they exist on April 12, 1974; provided
that these boundaries may be modified by the commission to take account of natural and oth-
er physical barriers including, but not limited to, highways, waterways, railways, major
bluffs, and ravines and shall be modified to take account of the contracts provided for in sub-
division 4; and provided further that at any time after April 12, 1974, the commission may on
its own or at the request of an electric utility make changes in the boundaries of the assigned
service areas, but only after notice and hearing as provided for in sections 216B.17 and
216B.18.

Subd. 4. Service area contracts between utilities. Contracts between electric utilities,
which are executed on or before 12 months from April 12, 1974, designating service areas
and customers to be served by the electric utilities when approved by the commission shall be
valid and enforceable and shall be incorporated into the appropriate assigned service areas.
The commission shall approve a contract if it finds that the contract will eliminate or avoid
unnecessary duplication of facilities, will provide adequate electric service to all areas and
customers affected and will promote the efficient and economical use and development of
the electric systems of the contracting electric utilities.

Subd. 5. Assigned service areas in municipalities. Where a single electric utility pro-
vides electric service within a municipality on April 12, 1974, that entire municipality shall
constitute a part of the assigned service area of the electric utility in question. Where two or
more electric utilities provide electric service in a municipality on April 12, 1974, the bound-
aries of the assigned service areas shall conform to those contained in municipal franchises
with the electric utilities on April 12, 1974. In the absence of a franchise, the boundaries of
the assigned service areas within an incorporated municipality shall be a line equidistant be-
tween the electric lines of the electric utilities as they exist on April 12, 1974; provided that
these boundaries may be modified by the commission to take account of natural and other
physical barriers including, but not limited to, major streets or highways, waterways, rail-
ways, major bluffs and ravines and shall be modified to take account of the contracts pro-
vided for in subdivision 4.
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Subd. 6. Determination for exceptional cases. In those areas where, on April 12, 1974,
the existing electric lines of two or more electric utilities are so intertwined that subdivisions
2 to 5 cannot reasonably be applied, the commission shall determine the boundaries of the
assigned service areas for the electric utilities involved as will promote the legislative policy
in section 216B.37, subdivision 1.

History: 1974 c 429 s 39

216B.40 EXCLUSIVE SERVICE RIGHTS; SERVICE EXTENSIONS.

Except as provided in sections 216B.42 and 216B.421, each electric utility shall have
the exclusive right to provide electric service at retail to each and every present and future
customer in its assigned service area and no electric utility shall render or extend electric ser-
vice at retail within the assigned service area of another electric utility unless the electric util-
ity consents thereto in writing; provided that any electric utility may extend its facilities
through the assigned service area of another electric utility if the extension is necessary to
facilitate the electric utility connecting its facilities or customers within its own assigned ser-
vice area.

History: 1974 ¢ 429 5 40; 1977 c 99 s 1

216B.41 EFFECT OF INCORPORATION, ANNEXATION, OR CONSOLI-
DATION.

After April 12, 1974, the inclusion by incorporation, consolidation, or annexation of
any part of the assigned service area of an electric utility within the boundaries of any munici-
pality shall not in any respect impair or affect the rights of the electric utility to continue and
extend electric service at retail throughout any part of its assigned service area unless a mu-
nicipality which owns and operates an electric utility elects to purchase the facilities and
property of the electric utility as provided in section 216B.44.

History: 1974 c 429 s 41

216B.42 SERVICE EXTENSIONS IN CERTAIN SITUATIONS.

Subdivision 1. Large customers outside municipalities. Notwithstanding the estab-
lishment of assigned service areas for electric utilities provided for in section 216B.39, cus-
tomers located outside municipalities and who require electric service with a connected load
of 2,000 kilowatts or more shall not be obligated to take electric service from the electric util-
ity having the assigned service area where the customer is located if, after notice and hearing,
the commission so determines after consideration of following factors:

(a) the electric service requirements of the load to be served;

(b) the availability of an adequate power supply;

(c) the development or improvement of the electric system of the utility seeking to pro-
vide the electric service, including the economic factors relating thereto;

(d) the proximity of adequate facilities from which electric service of the type required
may be delivered;

(e) the preference of the customer;

(f) any and all pertinent factors affecting the ability of the utility to furnish adequate
electric service to fulfill customers’ requirements.

Subd. 2. Service line extensions to utility’s property. Notwithstanding the provisions
in section 216B.39, any electric utility may extend electric lines for electric service to its own
utility property and facilities.

History: 1974 c 429 s 42

216B.421 HOMESTEAD; OPTION OF ELECTRIC SERVICE.

Subdivision 1. Multiple service areas; customer election. Notwithstanding the estab-
lishment of assigned service areas for electric utilities provided for in section 216B.39, when
a customer requires electric service for buildings or other structures located on land consti-
tuting the customer’s homestead and the buildings or structures are located within more than
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one assigned service area, the customer may elect to contract for or purchase the customer’s
entire electric service requirements from either of the electric utilities providing the custom-
er with electric service. An electric utility may extend its facilities through the assigned ser-
vice area of another electric utility if the extension is necessary to facilitate the electric utility
connecting a customer who elects to purchase or contract for service from it pursuant to this
section.

Subd. 2. Restriction. The provisions of subdivision 1 shall only apply to the provision
of electric service to buildings and other structures that were under construction on April 11,
1974.

History: 1977 c 99 s 2; 1986 c 444

216B.43 HEARINGS; COMPLAINTS. .

Upon the filing of an application under section 216B.42 or upon complaint by an af-
fected utility that the provisions of sections 216B.39 to 216B.42 have been violated, the com-
mission shall hold a hearing, upon notice, within 30 days after the filing of the complaint, and
shall render its decision within 30 days after the hearing.

History: 1974 ¢ 429 s 43; 1993 ¢ 327 s 10
MUNICIPAL ACQUISITION OF UTILITY PROPERTY

216B.44 MUNICIPAL SERVICE TERRITORY EXTENSIONS.

Notwithstanding the provisions of sections 216B.38 to 216B.42, whenever a munici-
pality which owns and operates an electric utility (a) extends its corporate boundaries
through annexation or consolidation, or (b) determines to extend its service territory within
its existing corporate boundaries, the municipality shall thereafter furnish electric service to
these areas unless the area is already receiving electric service from an electric utility, in
which event, the municipality may purchase the facilities of the electric utility serving the
area. The municipality acquiring the facilities shall pay to the electric utility formerly serving
the area the appropriate value of its properties within the area which payment may be by ex-
change of other electric utility property outside the municipality on an appropriate basis giv-
ing due consideration to revenue from and value of the respective properties. In the event the
municipality and the electric utility involved are unable to agree as to the terms of the pay-
ment or exchange, the municipality or the electric utility may file an application with the
commission requesting that the commission determine the appropriate terms for the ex-
change or sale. After notice and hearing, the commission shall determine appropriate terms
for an exchange, or in the event no appropriate properties can be exchanged, the commission
shall fix and determine the appropriate value of the property within the annexed area, and the
transfer shall be made as directed by the commission. In making that determination the com-
mission shall consider the original cost of the property, less depreciation, loss of revenue to
the utility formerly serving the area, expenses resulting from integration of facilities, and
other appropriate factors. Until the determination by the commission, the facilities shall re-
main in place and service to the public shall be maintained by the owner. However, the elec-
tric utility being displaced, serving the annexed area, shall not extend service to any addition-
al points of delivery within the annexed area if the commission, after notice and hearing, with
due consideration of any unnecessary duplication of facilities, shall determine that the exten-
sion is not in the public interest.

When property of an electric utility located within an area annexed to a municipality
which owns and operates an electric utility is proposed to be acquired by the municipality,
ratification by the electors is not required.

When property of an electric utility located within the existing corporate boundaries of
a municipality that currently operates a municipal electric utility is proposed to be included
within the service territory of the municipal electric utility, ratification by the electors is not
required.

History: 1974 c 429 s 44; 1983 ¢ 301 s 173

Copyright © 1996 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 1996

216845 PUBLIC UTILITIES 1180

216B.45 MUNICIPAL PURCHASE OF PUBLIC UTILITY.

Any public utility operating in a municipality under a license, permit, right or franchise
shall be deemed to have consented to the purchase by the municipality, for just compensa-
tion, of its property operated in the municipality under such license, permit, right or fran-
chise. The municipality, subject to the provisions of Laws 1974, chapter 429, may purchase
the property upon notice to the public utility as herein provided. Whenever the commission is
notified by the municipality or the public utility affected that the municipality has, pursuant
to law, determined to purchase the property of the public utility, and that the parties to the
purchase and sale have been unable to agree on the amount to be paid and received therefor,
the commission shall set a time and place for a public hearing, after not less than 30 days
notice to the parties, upon the matter of just compensation or the matter of the property to be
purchased. Within a reasonable time the commission shall, by order, determine the just com-
pensation for the property to be purchased by the municipality. In determining just com-
pensation, the commission shall consider the original cost of the property less depreciation,
loss of revenue to the utility, expenses resulting from integration of facilities and other ap-
propriate factors. The order of the commission may be reviewed as provided in section
216B.52. Commission expenses arising out of the exercise of its jurisdiction under this sec-
tion shall be assessed to the municipality. For purposes of this section, a public utility shall
include a cooperative electric association.

History: 1974 ¢ 429 5 45; 1978 ¢ 7955 7

216B.46 MUNICIPAL ACQUISITION PROCEDURES; NOTICE; ELECTION.

Any municipality which desires to acquire the property of a public utility as authorized
under the provisions of section 216B.45 may determine to do so by resolution of the govern-
ing body of the municipality taken after a public hearing of which at least 30 days published
notice shall be given as determined by the governing body. The determination shall become
effective when ratified by a majority of the qualified electors voting on the question at a spe-
cial election to be held for that purpose, not less than 60 nor more than 120 days after the
resolution of the governing body of the municipality.

History: 1974 c 429 s 46

216B.465 VOTER RATIFICATION OF MUNICIPAL PURCHASE, LIMITED AP-
PLICATION.

The provisions of sections 216B.45 and 216B.46 apply only to the purchase of public
utility property by a municipality that, prior to the time of the purchase, did not operate a
municipal utility providing the type of utility service delivered by the utility property being
purchased.

In cases where the municipality operates, prior to the purchase of public utility property,
a municipal utility providing the type of utility service delivered by the utility property being
purchased, the provisions of section 216B.44 apply and voter ratification is not required.

History: 1983 c 301 s 174

216B.47 ACQUISITION BY EMINENT DOMAIN.

Nothing in this chapter may be construed to preclude a municipality from acquiring the
property of a public utility by eminent domain proceedings; provided that damages to be paid
in eminent domain proceedings must include the original cost of the property less depreci-
ation, loss of revenue to the utility, expenses resulting from integration of facilities, and other
appropriate factors. A municipality seeking to acquire the property of a public utility in emi-
nent domain proceedings may not acquire the right to furnish electric service during the pen-
dency of the proceedings through the use of section 117.042 but may petition the commission
under section 216B.44 for service rights. For purposes of this section, a public utility in-
cludes a cooperative electric association.

History: 1974 c 429 5 47; 1978 ¢ 795 5 8; 1994 c 610 s 1
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FINANCIAL ACTIVITIES AND BUSINESS PRACTICES

216B.48 RELATIONS WITH AFFILIATED INTERESTS.

Subdivision 1. Definition of affiliated interests. “Affiliated interests” with a public
utility means the following:

(a) Every corporation and person owning or holding directly or indirectly five percent
or more of the voting securities of such public utility.

(b) Every corporation and person in any chain of successive ownership of five percent
or more of voting securities.

(c) Every corporation five percent or more of whose voting securities is owned by any
person or corporation owning five percent or more of the voting securities of such public util-
ity or by any person or corporation in any such chain of successive ownership of five percent
or more of voting securities.

(d) Every person who is an officer or director of such public utility or of any corporation
in any chain of successive ownership of five percent or more of voting securities.

(e) Every corporation operating a public utility or a servicing organization for furnish-
ing supervisory, construction, engineering, accounting, legal and similar services to utilities,
which has one or more officers or one or more directors in common with the public utility,
and every other corporation which has directors in common with the public utility where the
number of the directors is more than one—third of the total number of the utility’s directors.

(f) Every corporation or person which the commission may determine as a matter of fact
after investigation and hearing is actually exercising any substantial influence over the poli-
cies and actions of the public utility even though the influence is not based upon stockhold-
ing, stockholders, directors or officers to the extent specified in this section.

(g) Every person or corporation who or which the commission may determine as a mat-
ter of fact after investigation and hearing is actually exercising substantial influence over the
policies and actions of the public utility in conjunction with one or more other corporations or
persons with which or whom they are related by ownership or blood relationship or by action
in concert that together they are affiliated with such public utility within the meaning of this
section even though no one of them alone is so affiliated.

(h) Every subsidiary of a public utility.

(i) Every part of a corporation in which an operating division is a public utility.

Subd. 2. Construing the term “person”. The term “person” as used in subdivision 1
shall not be construed to exclude trustees, lessees, holders of beneficial equitable interest,
voluntary associations, receivers and partnerships.

Subd. 3. Contracts. No contract or arrangement, including any general or continuing
arrangement, providing for the furnishing of management, supervisory, construction, engi-
neering, accounting, legal, financial or similar services, and no contract or arrangement for
the purchase, sale, lease or exchange of any property, right, or thing, or for the furnishing of
any service, property, right, or thing, other than those above enumerated, made or entered
into after January 1, 1975 between a public utility and any affiliated interest as defined in
subdivision 1, clauses (a) to (h), or any arrangement between a public utility and an affiliated
interest as defined in subdivision 1, clause (i), made or entered into after August 1, 1993, is
valid or effective unless and until the contract or arrangement has received the written ap-
proval of the commission. Regular recurring transactions under a general or continuing ar-
rangement that has been approved by the commission are valid if they are conducted in ac-
cordance with the approved terms and conditions. Every public utility shall file with the com-
mission a verified copy of the contract or arrangement, or a verified summary of the unwrit-
ten contract or arrangement, and also of all the contracts and arrangements, whether written
or unwritten, entered into prior to January 1, 1975, or, for the purposes of subdivision 1,
clause (i), prior to August 1, 1993, and in force and effect at that time. The commission shall
approve the contract or arrangement made or entered into after that date only if it clearly ap-
pears and is established upon investigation that it is reasonable and consistent with the public
interest. No contract or arrangement may receive the commission’s approval unless satisfac-
tory proof is submitted to the commission of the cost to the affiliated interest of rendering the
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services or of furnishing the property or service to each public utility. Proof is satisfactory
only if it includes the original or verified copies of the relevant cost records and other relevant
accounts of the affiliated interest, or an abstract or summary as the commission may deem
adequate, properly identified and duly authenticated, provided, however, that the commis-
sion may, where reasonable, approve or disapprove the contracts or arrangements without
the submission of cost records or accounts. The burden of proof to establish the reasonable-
ness of the contract or arrangement is on the public utility.

Subd. 4. Contracts not exceeding $50,000. The provisions of this section requiring the
written approval of the commission shall not apply to transactions with affiliated interests
where the amount of consideration involved is not in excess of $50,000 or five percent of the
capital equity of the utility whichever is smaller; provided, however, that regularly recurring
payments under a general or continuing arrangement which aggregate a greater annual
amount shall not be broken down into a series of transactions to come within the aforesaid
exemption. Such transactions shall be valid or effective without commission approval under
this section. However, in any proceeding involving the rates or practices of the public utility,
the commission may exclude from the accounts of such public utility any payment or com-
pensation made pursuant to the transaction unless the public utility shall establish the reason-
ableness of the payment or compensation.

Subd. 5. Applicability to determining rates and costs. In any proceeding, whether
upon the commission’s own motion or upon application or complaint, involving the rates or
practices of any public utility, the commission may exclude from the accounts of the public
utility any payment or compensation to an affiliated interest for any services rendered or
property or service furnished, as above described, under existing contracts or arrangements
with the affiliated interest unless the public utility shall establish the reasonableness of the
payment or compensation.

Subd. 6. Commission retains continuing authority over contractual arrangement.
The commission shall have continuing supervisory control over the terms and conditions of
the contracts and arrangements as are herein described so far as necessary to protect and pro-
mote the public interest. The commission shall have the same jurisdiction over the modifica-
tions or amendment of contracts or arrangements as are herein described as it has over such
original contracts or arrangements. The fact that the commission shall have approved entry
into such contracts or arrangements as described herein shall not preclude disallowance or
disapproval of payments made pursuant thereto, if upon actual experience under such con-
tract or arrangement it appears that the payments provided for or made were or are unreason-
able.

Subd. 7. [Repealed, 1978 ¢ 795 s 10]
History: 1974 c 429 s 48; 1993 ¢ 327 s 11-13

216B.49 SECURITIES.

Subdivision 1. Definition of security. For the purpose of this section, “security” means
any note; stock; treasury stock; bond; debenture; evidence of indebtedness; assumption of
any obligation or liability as a guarantor, endorser, surety, or otherwise in the security of
another person; certificate of interest or participation in any profit sharing agreement; collat-
eral trust certificate; preorganization certificate or subscription; transferable shares; invest-
ment contract; voting trust certificate; certificate of deposit for a security; certificate of inter-
est or participation in an oil, gas or mining right, title or lease or in payments out of produc-
tion under an oil, gas, or mining right, title or lease; or, in general, any interest or instrument
commonly known as a security, or any certificate for, receipt for guarantee of, or warrant or
right to subscribe to or purchase, any of the foregoing.

Subd. 2. Definition of capital structure. For the purpose of this section, “capital struc-
ture” is the total capitalization of the public utility including, but not limited to, all outstand-
ing common stock, preferred stock, and the permanent financing of said public utility repre-
sented by long—term debt, and shall further include retained earnings and paid in surplus in
excess of par values.

Subd. 3. Commission approval required. It shall be unlawful for any public utility or-
ganized under the laws of this state to offer or sell any security or, if organized under the laws
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of any other state or foreign country, to subject property in this state to an encumbrance for
the purpose of securing the payment of any indebtedness unless the capital structure of the
public utility shall first be approved by the commission. Approval by the commission shall
be by formal written order.

Subd. 4. Considerations for approval for public financing. Upon the application of a
public utility for approval of its capital structure prior to the issuance of any security or the
encumbrance of any property for the purpose of securing the payment of any indebtedness,
the commission may make such inquiry or investigation, hold such hearings, and examine
such witnesses, books, papers, documents, or contracts, as in its discretion it may deem nec-
essary. Prior to approval the commission shall ascertain that the amount of securities of each
class which any public utility may issue shall bear a reasonable proportion to each other and
to the value of the property, due consideration being given to the nature of the business of the
public utility, its credit and prospects, the possibility that the value of the property may
change from time to time, the effect which the issue shall have upon the management and
operation of the public utility, and other considerations which the commission as a matter of
fact shall find to be relevant. If the commission shall find that the proposed capital structure is
reasonable and proper and in the public interest and will not be detrimental to the interests of
the consumers and patrons affected thereby, the commission shall by written order grant its
permission for the proposed public financing.

Subd. 5. Applicability of other law; preemption. The requirements of this section are
in addition to any other requirements of law and, specifically, the requirements of chapter
80A, and the rules promulgated pursuant thereto. Notwithstanding any charter or ordinance
to the contrary, no city shall have jurisdiction over the securities or indebtedness of a public
utility. ' .

Subd. 6. [Repealed, 1978 ¢ 795 s 10]

Subd. 7. Investments in municipal industrial development. When a public utility is
engaged in a project pursuant to sections 469.152 to 469.165, notwithstanding the provisions
of section 469.155, funds or accounts established in connection with the project or payment
of bonds issued for the project may also be invested in investments of the type authorized in
section 11A.24, subdivisions 1 to 5.

History: 1974 ¢ 429 5 49; 1982 ¢ 378 5 2; 1983 c 167 s 1; 1985 ¢ 248 s 70; 1987 ¢
291 s 203

216B.50 RESTRICTIONS ON PROPERTY TRANSFERS AND MERGERS.

Subdivision 1. Commission approval required. No public utility shall sell, acquire,
lease, or rent any plant as an operating unit or system in this state for a total consideration in
excess of $100,000, or merge or consolidate with another public utility operating in this state,
without first being authorized so to do by the commission. Upon the filing of an application
for the approval and consent of the commission thereto the commission shall investigate,
with or without public hearing, and in case of a public hearing, upon such notice as the com-
mission may require, and if it shall find that the proposed action is consistent with the public
interest it shall give its consent and approval by order in writing,. In reaching its determina-
tion the commission shall take into consideration the reasonable value of the property, plant,
or securities to be acquired or disposed of, or merged and consolidated. The provisions of this
section shall not be construed as applicable to the purchase of units of property for replace-
ment or to the addition to the plant of the public utility by construction.

Subd. 2. [Repealed, 1978 ¢ 795 s 10]

Subd. 3. Exempt from other law. Mergers and consolidations as enumerated in subdi-
vision 1 hereof shall be exempt from the provisions of chapter 80B.

History: 1974 c 429 s 50

216B.51 STOCK PURCHASE.

Subdivision 1. Stock of another utility. No public utility shall purchase voting stock in
another public utility doing business in Minnesota without first having made application to
and received the consent of the commission in writing or by order.
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Subd. 2. [Repealed, 1978 ¢ 795 s 10]
Subd. 3. Exempt from other law. Mergers and consolidations as enumerated in subdi-
vision 1 hereof shall be exempt from the provisions of chapter 80B.

History: 1974 c 429 s 51
VIOLATIONS, PENALTIES, JUDICIAL CONSIDERATIONS

216B.52 APPEALS.

Subdivision 1. Appeals. Any party to a proceeding before the commission or any other
person, aggrieved by a decision and order and directly affected by it, may appeal from the
decision and order of the commission in accordance with chapter 14.

Subd. 2. [Repealed, 1983 c 247 s 219]

Subd. 3. [Repealed, 1983 c 247 s 219]

Subd. 4. [Repealed, 1983 c 247 s 219]

Subd. 5. [Repealed, 1983 ¢ 247 s 219]

History: 1974 c 429 s 52; 1978 ¢ 674 s 60; 1983 c 247 5 96

216B.53 SUSPENSION OF COMMISSION ORDERS.

The pendency of proceedings on appeal shall not of itself stay or suspend the operation
of the order of the commission unless the commission so orders, but during the pendency of
the proceedings the court in its discretion may stay or suspend, in whole or in part, the opera-
tion of the commission’s order on terms it deems just, and in accordance with the practice of
courts exercising equity jurisdiction. No stay shall be granted by the court without notice to
the parties and opportunity to be heard. Any party shall have the right to secure from the court
in which an appeal of an order of the commission is sought an order suspending or staying the
operation of an order of the commission, pending an appeal of the order, but no commission
order relating to rates or rules shall be stayed or suspended absent a finding that great or irrep-
arable damage would otherwise result to the party seeking the stay or suspension, and any
order staying or suspending a commission order shall specify the nature of the damage.

In case the order of the commission is stayed or suspended, the court shall require a bond
with good and sufficient surety, conditioned that the public utility petitioning for review shall
answer for all damages caused by the delay in enforcing the order of the commission, and for
all compensation for whatever sums for transmission or service any person shall be com-
pelled to pay pending review proceedings in excess of the sum the person or corporation
would have been compelled to pay had the commission’s order not been stayed or suspended.
The court, may, in addition or in lieu of the bond require other further security for the pay-
ment of such excess damages or charges it deems proper.

History: 1974 ¢ 429 5 53; 1977 ¢ 364 s 6

216B.54 LEGAL ACTIONS AGAINST VIOLATIONS.

Whenever the commission or department shall be of the opinion that any person or pub-
lic utility is failing or omitting or is about to fail or omit to do anything required of it by Laws
1974, chapter 429 or by any order of the commission, or is doing anything or about to do
anything, or permitting anything or about to permit anything to be done, contrary to or in
violation of Laws 1974, chapter 429 or of any order of the commission, it shall refer the mat-
ter to the attorney general who shall take appropriate legal action.

History: 1974 c 429 s 54; 1980 c 614 s 115
216B.55 [Repealed, 1983 ¢ 247 s 219]

216B.56 BURDEN OF PROOF.

In all proceedings before the commission in which the modification or vacation of any
order of the commission is sought, the burden of proof shall be on the person secking such
modification or vacation.

History: 1974 c 429 s 56
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216B.57 PENALTIES.

Any person who knowingly and intentionally violates any provision of Laws 1974,
chapter 429, or who knowingly and intentionally fails, omits, or neglects to obey, observe, or
comply with any lawful order, or any part or provision thereof, of the commission is subject
to a penalty of not less than $100 nor more than $1,000 for each violation.-

History: 1974 c 429 5 57

216B.58 PENALTIES; CONSTRUING ACT, OMISSION, AND FAILURE.

In construing and enforcing the provision of Laws 1974, Chapter 429 relating to penal-
ties, the act, omission, or failure of any officer, agent or employee of any person acting within
the scope of official duties of employment shall in every case be deemed to be also the act,
omission, or failure of that person.

History: 1974 c 429 s 58; 1986 c 444

216B.59 CONTINUING VIOLATIONS.

Every violation of the provisions of Laws 1974, chapter 429 or of any lawful order of
the commission, or any part or portion thereof by any person, is a separate and distinct of-
fense, and in case of a continuing violation after a first conviction thereof each day’s continu-
ance thereof shall be deemed to be a separate and distinct offense.

History: 1974 c 429 s 59

216B.60 PENALTIES CUMULATIVE.

All penalties accruing under Laws 1974, chapter 429 shall be cumulative, and a suit for
the recovery of one penalty shall not be a bar to or affect the recovery of any other penalty or
forfeiture or be a bar to any criminal prosecution against any public utility or any officer, di-
rector, agent, or employee thereof or any person.

History: 1974 c 429 s 60

216B.61 ACTIONS TO RECOVER PENALTIES.

Actions to recover penalties under Laws 1974, chapter 429 shall be brought in the name
of the state of Minnesota in the district court of Ramsey county.

History: 1974 ¢ 429 5 61
ASSESSMENTS

216B.62 REGULATORY EXPENSES.
Subdivision 1. [Repealed, 1980 ¢ 614 s 191]

Subd. 2. Assessing specific utility. Whenever the commission or department, in a pro-
ceeding upon its own motion, on complaint, or upon an application to it, shall deem it neces-
sary, in order to carry out the duties imposed under this chapter and section 216A.085, to in-
vestigate the books, accounts, practices, and activities of, or make appraisals of the property
of any public utility, or to render any engineering or accounting services to any public utility,
or to intervene before an energy regulatory agency, the public utility shall pay the expenses
reasonably attributable to the investigation, appraisal, service, or intervention. The commis-
sion and department shall ascertain the expenses, and the department shall render a bill there-
for to the public utility, either at the conclusion of the investigation, appraisal, or services, or
from time to time during its progress, which bill shall constitute notice of the assessment and
a demand for payment. The amount of the bills so rendered by the department shall be paid by
the public utility into the state treasury within 30 days from the date of rendition. The total
amount, in any one calendar year, for which any public utility shall become liable, by reason
of costs incurred by the commission within that calendar year, shall not exceed two—fifths of
one percent of the gross operating revenue from retail sales of gas, or electric service by the
public utility within the state in the last preceding calendar year. Where, pursuant to this sub-
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division, costs are incurred within any calendar year which are in excess of twofifths of one
percent of the gross operating revenues, the excess costs shall not be chargeable as part of the
remainder under subdivision 3, but shall be paid out of the general appropriation to the de-
partment and commission. In the case of public utilities offering more than one public utility
service only the gross operating revenues from the public utility service in connection with
which the investigation is being conducted shall be considered when determining this limita-
tion.

Subd. 3. Assessing all public utilities. The department and commission shall quarterly,
at least 30 days before the start of each quarter, estimate the total of their expenditures in the
performance of their duties relating to (1) public utilities under section 216A.085, sections
216B.01 to 216B.67, other than amounts chargeable to public utilities under subdivision 2 or
6, and alternative energy engineering activity under section 216C.261. The remainder, ex-
cept the amount assessed against cooperatives and municipalities for alternative energy en-
gineering activity under subdivision 5, shall be assessed by the commission and department
to the several public utilities in proportion to their respective gross operating revenues from
retail sales of gas or electric service within the state during the last calendar year. The assess-
ment shall be paid into the state treasury within 30 days after the bill has been mailed to the
several public utilities, which shall constitute notice of the assessment and demand of pay-
ment thereof. The total amount which may be assessed to the public utilities, under authority
of this subdivision, shall not exceed one—sixth of one percent of the total gross operating rev-
enues of the public utilities during the calendar year from retail sales of gas or electric service
within the state. The assessment for the third quarter of each fiscal year shall be adjusted to
compensate for the amount by which actual expenditures by the commission and department
for the preceding fiscal year were more or less than the estimated expenditures previously
assessed.

Subd. 4. Objections. Within 30 days after the date of the mailing of any bill as provided
by subdivisions 2 and 3, the public utility against which the bill has been rendered may file
with the commission objections setting out the grounds upon which it is claimed the bill is
excessive, erroneous, unlawful or invalid. The commission shall within 60 days hold a hear-
ing and issue an order in accordance with its findings. The order shall be appealable in the
same manner as other final orders of the commission.

Subd. 5. Assessing cooperatives and municipals. The commission and department
may charge cooperative electric associations and municipal electric utilities their propor-
tionate share of the expenses incurred in the review and disposition of resource plans, adju-
dication of service area disputes and the costs incurred in the adjudication of complaints over
service standards, practices, and rates. Cooperative electric associations electing to become
subject to rate regulation by the commission pursuant to section 216B.026, subdivision 4, are
also subject to this section. Neither a cooperative electric association nor a municipal electric
utility is liable for costs and expenses in a calendar year in excess of the limitation on costs
that may be assessed against public utilities under subdivision 2. A cooperative electric asso-
ciation or municipal electric utility may object to and appeal bills of the commission and de-
partment as provided in subdivision 4.

The department shall assess cooperatives and municipalities for the costs of alternative
energy engineering activities under section 216C.261. Each cooperative and municipality
shall be assessed in proportion that its gross operating revenues for the sale of gas and electric
service within the state for the last calendar year bears to the total of those revenues for all
public utilities, cooperatives, and municipalities.

Subd. 6. Administrative hearing costs. Any amounts billed to the commission or the
department by the office of administrative hearings for public utility contested case hearings
shall be assessed by the commission or the department against the public utility. The assess-
ment shall be paid into the state treasury within 30 days after a bill, which constitutes notice
of the assessment and demand for payment of it, has been mailed to the public utility. Money
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received shall be credited to a special account and is appropriated to the commission or the
department for payment to the office of administrative hearings.

History: 1974 c 429 s 62 subds 1-4; 1978 c 674 s 60; 1978 ¢ 795 s 9; 1980 c 614 s
116; 1981 ¢ 357 s 71,72; 1983 ¢ 289 5 105,106, 1990 ¢ 598 s 1; 1991 ¢ 234 s 2; 1992 ¢
478 5 4; 1993 ¢ 356 s 4; 1993 ¢ 369 5 66,67

216B.63 INTEREST ON ASSESSMENTS.

The amounts assessed against any public utility not paid after 30 days after the mailing
of a notice advising the public utility of the amount assessed against it, shall draw interest at
the rate of six percent per annum, and upon failure to pay the assessment the attorney general
shall proceed by action in the name of the state against the public utility to collect the amount
due, together with interest and the cost of the suit.

History: 1974 c 429 5 63
MISCELLANEOUS

216B.64 ATTORNEY GENERAL’S RESPONSIBILITIES.

The attorney general of the state shall, upon request of the commission or department,
represent and appear for the commission or department in all actions and proceedings involv-
ing any question under Laws 1974, chapter 429, and shall aid in any investigation or hearing
had under the provisions of Laws 1974, chapter 429, The attorney general shall perform all
duties and services in connection with Laws 1974, chapter 429 and the enforcement thereof
as the commission or department may require. The attorney general shall also bring all ac-
tions to collect penalties herein provided.

History: 1974 ¢ 429 s 64; 1980 ¢ 614 s 117; 1986 c 444

216B.65 DEPARTMENT TO EMPLOY NECESSARY STAFF.

The department may employ experts, engineers, statisticians, accountants, inspectors,
clerks, hearing examiners who may be attorneys and employees it deems necessary to carry
out the provisions of Laws 1974, chapter 429.

History: 1974 ¢ 429 5 67

216B.66 CONSTRUCTION.

Laws 1974, chapter 429 is complete in itself and other Minnesota statutes are not to be
construed as applicable to the supervision or regulation of public utilities by the commission.
All acts and parts of acts in conflict with Laws 1974, chapter 429 are repealed insofar as they
pertain to the regulation of public utilities as defined herein.

History: 1974 ¢ 429 5 69

216B.67 CITATION.
Laws 1974, chapter 429 may be cited as the Minnesota public utilities act.

History: 1974 c 429 s 71
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