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297.23 Consumers to file return.

TAX ON CIGARETTES

297.01 DEFINITIONS.

Subdivision 1. When used in sections 297.01 to 297.13, unless the context clearly
indicates otherwise, the following terms shall have the meanings, respectively, ascribed
to them in this section.

Subd. 2. *“Cigarette” means any roll for smoking made wholly or in part of tobacco,
irrespective of size and shape and whether or not the tobacco is flavored, adulterated,
or mixed with any other ingredient, the wrapper or cover of which is made of paper
or any other substance or material except tobacco.

Subd. 3. “Manufacturer” means a person who manufactures and sells cigarettes.

Subd. 4. “Person” means any individual, firm; trade association, company, part-
nership, joint stock company, corporation, club, syndicate, agency, or any legal repre-
sentative of any of the forcgoing engaged in the sale of cigarettes.

Subd. 5. “Package” means the individual packet, box, or other container whatso-
ever used to contain and to convey cigarettes to the consumer.

Subd. 6. “Sale” means any transfer, exchange, or barter, in any manner or by any
means whatsoever, for a consideration, and includes and means all sales made by any
person. It includes a gift by a person engaged in the business of selling cigarettes, for
advertising, as a means of evading the provisions of sections 297.01 to 297.13, or for
any other purpose whatsoever.

Subd. 7. “Distributor” means any and each of the following:’

(1) any person engaged in the business of selling cigarettes in this state and who
manufactures or who brings, or causes to be brought, into this state from without the
state any packages of cigarettes for sale to subjobbers or retailers;

(2) any person engaged in the business without this state who ships or transports
cigarettes to retailers in this state, to be sold by those retailers;

(3) any person who is on direct purchase from a cigarette manufacturer and
applies cigarette stamps on at least 50 percent of cigarettes sold by that person.

A distributor who also sells at retail must maintain a separate inventory, substanti-
ated with invoices for cigarettes that were acquired for retail sale.
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A distributor may transfer another state’s stamped cigarettes to another distributor
for the purpose of resale in the other state.

Subd. 8. “Place of business” means any place where cigarettes are sold or where
cigarettes are manufactured, stored, or kept for the purpose of sale or consumpuon
including any vessel, vehicle, airplane, train, or vending machine.

Subd. 9. “Business” means any trade, occupation, activity, or enterprise engaged
in for the purpose of selling or distributing cigarettes in this state.

Subd. 10. “Retailer” means any person engaged in this state in the business of sell-
ing, or offering to sell, cigarettes at retail.

Subd. 11. “Retail outlet” means each place of business from which cigarettes are
sold to consumers.

Subd. 12. “Commissioner” means the state commissioner of revenue.

Subd. 13. “Stamp™ means the adhesive stamp supplied by the revenue commis-
sioner.

Subd. 14. “Subjobber” means any person who acquires stamped cigarettes or other
state’s stamped cigarettes for the primary purpose of resale to retailers, and any licensed
distributor who delivers to and sells or distributes stamped cigarettes from a place of
business other than that licensed in the distributor’s license. Notwithstanding the fore-
going, “subjobber” shall also mean any person who is a vending machine operator. A
vending machine operator is any person whose principal business is operating, or own-
ing and leasing to operators, machines for the vending of merchandise or service.

For the purpose of this section, any subjobber that sells at retail must maintain a
separate inventory, substantiated with invoices, that reflect the cigarettes were acquired
for retail sale.

Subd. 15. [Repealed, 1989 ¢ 277 art 3 s 17]

Subd. 16. “Licensing period” means a two-year period during which licenses are
issued. A licensing period begins on January 1 of each even-numbered year and ends
on December 31 of the following odd-numbered year.

Subd. 17. Internal Revenue Code. Unless specifically defined otherwise, “Internal
Revenue Code” means the Internal Revenue Code of 1986, as amended through
December 31, 1993.

History: 1947 c 6195 1; 1953 ¢ 6525 1; 1955 ¢ 421 s 1; 1973 ¢ 582 5 3; 1986 ¢ 444;
1987 c 268 art 135 1-5; 1988 c 719 art 11 s I-3; 1989 ¢ 277 art 3 s 1,2; 1991 ¢ 291 art
9515 1994 c416art4s2; 1994 ¢ 587 art 1521

297.02 TAX ON CIGARETTES.

Subdivision 1. Rates. A tax is hereby imposed upon the sale of cigarettes in this
state or having cigarettes in possession in this state with intent to sell and upon any per-
son engaged in business as a distributor thereof, at the following rates, subject to the
discount provided in section 297.03:

(1) On cigarettes weighing not more than three pounds per thousand, 24 mills on
each such cigarette; _

(2) On cigarettes weighing more than three pounds per thousand, 48 mills on each
such cigarette.

Subd. 2. [Repealed, 1Sp1985 ¢ 14 art 19 s 38]

Subd. 3. Federal laws. The tax imposed by this section shall not apply with respect
to any sale which under the constitution and laws of the United States may not be made
the subject of taxation by this state.

Subd. 4. Additional tax. The tax imposed by this section shall be in addition to all
other occupation or privilege taxes or license fees now or hereafter imposed by any city.

Subd. 5. Construction. The tax imposed by this section shall not be construed as
a cost of doing business or an overhead expense under section 325D.01, subdivision
7.
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Subd. 6. Sales by state. The state of Minnesota or any of its agencies, instrumental-
ities, or governmental subdivisions shall be subject to the tax imposed by this chapter
on all cigarettes sold, in the same manner as distributors, if such unit is engaged in the
purchase and sale of cigarettes.

History: 1947¢ 61952, 1949¢ 7035 1; Ex1959c70art6s 1; 1961 ¢ 272s 1; Ex1961
c9lart3s1;1963¢790art 4s 1; 1965 ¢ 1365 1, 1965 ¢ 141 s 1; 1965 ¢ 831 s 1; 1969
c881512: 1971 ¢c 428 s 1; Ex1971 ¢ 31 art2s 1; 1973 c 123 art 55 7; 1983 ¢ 216 art
1549 1Spl1985 c 14 art 195 25; 1987 ¢ 268 art 135 6,7; 1991 ¢ 291 art 95 16; 1992 ¢
549 art 9s 14

297.03 PAYMENT, STAMP ON PACKAGE.

Subdivision 1. Stamp put on by distributor. Except as otherwise provided in this
section payment of the tax imposed by section 297.02 shall be evidenced by stamps
affixed to each package. Before delivering, or causing to be delivered, any package to
~ any person in this state, every distributor shall firmly affix to each package of cigarettes

appropriate stamps in amounts equal to the tax on those cigarettes as provided for in
section 297.02.

Subd. 2. Time of affixing stamp. The commissioner may require, in all cases where
cigarettes are shipped into this state by any licensed distributor from without this state,
that the appropriate stamp shall be affixed to the package at the time the same enters
this state.

Subd. 3. Section 16A.56 superseded. The provisions of sections 297.01 to 297.13
prescribing the powers and duties of the commissioner with relation to stamps super-
sede all the provisions of section 16A.56 in conflict therewith.

Subd. 4. Stamps; design, printing. The commissioner shall adopt the design of two
stamps. One stamp shall be designed for application to cigarette packages destined for
retail sale on an Indian reservation which is a party to an agreement pursuant to section
270.60, subdivision 2, and only to those packages. A second stamp shall be designed
for all other cigarette packages subject to the provisions of this chapter. The commis-
sioner shall arrange for the printing thereof in such amounts and denominations as the
commissioner deems necessary.

Subd. 5. Sale of stamps. The commissioner shall sell stamps to any person licensed
as a distributor at a discount of 1.0 percent from the face amount of the stamps for the
first $1,500,000 of such stamps purchased in any fiscal year; and at a discount of .60
percent on the remainder of such stamps purchased in any fiscal year. The commis-
sioner shall not sell stamps to any other person. The commissioner may prescribe the
method of shipment of the stamps to the distributor as well as the quantities of stamps
purchased.

Subd. 5a. Deposit of proceeds. The commissioner shall use the amounts appropri-
ated by law to purchase heat applied stamps for resale. The commissioner shall charge
the purchasers for the costs of the stamps along with the tax value plus shipping costs.
The costs recovered along with shipping costs must be deposited into the general fund.

Subd. 6. Tax stamping machines. (a) The commissioner shall require any person
licensed as a distributor to stamp packages with a heat-applied tax stamping machine,
approved by the commissioner, which shall be provided by the distributor. The com-
missioner shall supervise and check the operation of the machines and shall provide
for the payment of the tax on any package so stamped, subject to the discount provided
in subdivision 5. The commissioner may sell heat-applied stamps on a credit basis
under conditions prescribed by the commissioner. The stamps shall be sold by the com-
missioner at a price which includes the tax after giving effect to the discount provided
in subdivision 5. The commissioner shall recover the actual costs of the stamps from
the distributor. A distributor having a liability of $120,000 or more during a fiscal year
ending June 30 must remit all liabilities purchased on a credit basis in the subsequent
calendar year by means of a funds transfer as defined in section 336.4A-104, paragraph
(a). The funds transfer payment date, as defined in section 336.4A-401, must be on or
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before the date the tax is due. If the date the tax is due is not a funds transfer business
day, as defined in section 336.4A-105, paragraph (a), clause (4), the payment date must
be on or before the funds transfer business day next following the date the tax is due.

(b) If the commissioner finds that a stamping machine is not affixing a legible
stamp on the package, the commissioner may order the distributor to immediately
cease the stamping process until the machine is functioning properly.

(¢) The commissioner shall annually establish the maximum amount of heat
applied stamps that may be purchased each month. Notwithstanding any other provi-
sions of this chapter, the tax due on the return will be based upon actual heat applied
stamps purchased during the reporting period.

Subd. 7. Licensed distributor’s permit number. The commissioner shall assign a
permit number to each person licensed as a distributor at the time of issuance of the
first license, which shall be inscribed and printed upon all licenses issued to that distrib-
utor.

Subd. 8. Resale or transfer of stamps prohibited. No distributor shall resell or trans-
fer any stamps purchased by the distributor from the commissioner. Any distributor
who has on hand at the time of discontinuing the business of selling cigarettes any
uncanceled stamps may return them to the commissioner and receive a refund of the
amount paid for the stamps. Stamps which have become mutilated or unfit for use, or
are affixed to cigarettes being returned to the manufacturer, or are affixed to packages
which, or the contents of which, have become damaged and unfit for sale, shall be
replaced by the commissioner, upon application by the distributor owning the stamps
or cigarettes if an investigation discloses that the stamps have not evidenced a taxable
transaction, after compliance with rules or orders of the commissioner designed to pre-
vent use of the stamps replaced.

Subd. 9. Railroad or sleeping car company as a dnsmbutor The commissioner may
authorize any railroad or slecping car company licensed as a distributor to sell cigarettes
upon its cars without affixing stamps to the packages of same provided that monthly
reports and payments of the tax due subject to the discount in subdivision 5 shall be
made directly to the commissioner in the manner and under the terms provided for by
the commissioner. Only one distributor’s license need be obtained by each railroad or
sleeping car company to permit it to sell cigarettes on any or all of its cars within the
state.

Subd. 10. Distribution of free sample packages. The commissioner may authorize
distribution in Minnesota of free packages of cigarettes without affixing stamps to said
packages by the following persons provided that monthly reports and payment of a tax
at the same rates prescribed by section 297.02, subdivision 1, shall be made directly
to the commissioner under the terms provided for by the commissioner:

(1) Any manufacturer, providing such packages contain not more than 20 ciga-
rettes each;

(2) Any person engaged as a common carrier in the transportation of persons, who
purchases packages of cigarettes from a manufacturer for distribution without charge,
provided that no such package shall contain more than 20 cigarettes.

All packages distributed pursuant to this section shall be marked “Complimentary
- Not For Sale.” The commissioner shall promulgate rules providing for the procedures
to be complied with by any person distributing free sample packages.

Subd. 11. Ocean-going vessels, tax free sale. The commissioner may promulgate
rules for the sale by licensed distributors of tax free cigarettes to the masters of ocean-
going vessels for use aboard ship outside the continental limits of the United States,
provided such cigarettes are also exempt from the taxes imposed on cigarettes by the
United States government.

Subd. 12. [Repealed, 1989 ¢ 277 art 3 s 17]

History: 1947 c 6195 3; 1949¢ 7035 2; 1951 ¢ 5695 1; Ex1959c 70 art 65 2,3; 1963
4625 1; 1963 ¢ 8765 1; 1969 ¢ 880 s 1; 1969 ¢ 8815 13; 1969 ¢ 882 s I; Ex1971 ¢ 31
art 25 2;1973¢ 5825 3: 1980 c 607 art 195 4; 1Sp1981 c 4 art 15 154, 1983 ¢ 2225 37;
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1985 ¢ 248 5 70; 1Sp1985 c 14 art 195 26,27, 1986 ¢ 444; 1987 ¢ 268 art 13 s 8-10; 1987
c384art2s72; 1988c719art 1154-6;, 1989c 277 art 35 3; 1990 c 594 art 35 12; 1991
c291art9s17-21;art 175 7, 1992 ¢ 549 art 9s 15; 1993 c 375 art 105 28; 1994 ¢ 510
art6s5 :

297.031 REFUND FOR TAX CONSTITUTING BAD DEBT.

-Subdivision 1. Adoption of rules. The commissioner may adopt rules providing a
refund of the tax paid under section 297.02 if the tax paid qualifies as a bad debt under
section 166(a) of the Internal Revenue Code.

Subd. 2. Credit against tax. The commissioner méy credit the amount determined
under this section against taxes otherwise payable under this chapter by the taxpayer.

Subd. 3. Claims; time limit. Claims for refund must be filed with the commissioner
within one year of the filing date of the taxpayer’s federal income tax return containing
the bad debt deduction that is being claimed. Claimants under this section are subject
to the notice requirements of section 289A.38, subdivision 7.

Subd. 4. Annual appropriation. There is appropriated annually from the general
fund to the commissioner the amount necessary to make the refunds provided by this
section.

History: 1992 c 511 art8s 5, 1993 c 375 art 8s 14; 1994 c 587 art 1 5 24

297.032 CLAIMS FOR REFUNDS.

Subdivision 1. General right to refund. If cigarettes upon which the tax imposed
by sections 297.01 to 297.13 has been reported and paid, are shipped or transported
by the distributor to consumers to be consumed outside the state, or to retailers or sub-
Jjobbers outside the state to be sold by those retailers, or subjobbers outside the state,
or are returned to the manufacturer by the distributor or destroyed by the distributor,
refund of such tax or credit may be made to the distributor. Any overpayment of the
tax imposed under section 297.02 may be made to the taxpayer. The commissioner of
finance shall pay the refund out of the state treasury. The refunds are apportioned to
the same accounts and funds in the state treasury to which.the tax payments were
deposited, except no refunds may be apportioned to the general obligation special tax
bond debt service account.

An amount sufficient to pay the refunds authorized under this section is appropri-
ated from the respective funds and accounts of the state treasury.

Subd. 2. Time limit; generally. Unless otherwise provided in this chapter, a claim
for a refund of an overpayment of tax must be filed within 3-1/2 years from the date
prescribed for filing the return, plus any extension of time granted for filing the return,
but only if filed within the extended time, or two years from the time the tax is paid
in full, whichever period expires later.

History: 1993 c 375 art 25 35

297.04 LICENSE. .

Subdivision 1. Selling without license illegal. From and after July 1, 1947, no per-
son shall engage in the business of a distributor or subjobber at any place of business
without first having received a license from the commissioner to engage in that business
at that place of business.

Subd. 2: Application. Every application for such a license shall be made on a form
prescribed by the commissioner and shall state the name and address of the applicant;
if the applicant is a firm, partnership, or association,.the name and address of each of
its members; if the applicant is a corporation, the name and address of each of its offi-
cers; the address of its principal place of business; the place where the business to be
licensed is to be conducted; and such other information as the commissioner may
require for the purpose of the administration of sections 297.01 to 297.13.

Subd. 3. Nonresident. A person without this state who ships or transports ciga-
rettes to retailers in this state, to be sold by those retailers, may make application for
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license as a distributor, be granted such a license by the commissioner, and thereafter
be subject to all the provisions of sections 297.01 to 297.13 and entitled to act as a
licensed distributor, on filing proof with the application of having appointed the secre-
tary of state for service of process relating to any matter of issue arising under sections
297.01 to 297.13.

Subd. 4. Distributor’s application; fee; subjobber’s license. Each application for a
distributor’s license shall be accompanied by a fee of $300. A separate application for
license shall be made for each place of business at which a distributor proposes to
engage in business as such under sections 297.01 to 297.13, provided that a separate
application for a subjobber’s license may be made by a licensed distributor for each
place of business (other than that licensed in the distributor’s license) to which the dis-
tributor delivers and from which the distributor sells or distributes stamped cigarettes.

Each application for a subjobber’s license shall be accompanied by a fee of $24.

A distributor or subjobber applying for a license during the second year of a two-
year licensing period shall be required to pay only one-half of the license fee provided
for herein.

Subd. 5. Issuance. The commissioner, upon receipt of the application in proper
form, and payment of the license fee required by subdivision 4, shall, unless otherwise
provided by sections 297.01 to 297.13, issue the applicant a license in form as pre-
scribed by the commissioner, which said license shall permit the applicant to whom it
is issued to engage in business as a distributor or subjobber at the place of business
shown in the application.

Subd. 6. Expiration. Each license issued shall expire on December 31 of the sccond
year of the licensing period unless sooner revoked by the commissioner or unless the
business with respect to which the license was issued is transferred. In either case the
holder of the license shall immediately surrender it to the commissioner.

Subd. 7. Display. Each license shall be prominently displayed on the premises cov-
ered by the license.

Subd. 8. Transfer. No license shall be transferable to any other person.

Subd. 9. Revocation. The commissioner may revoke, cancel, or suspend the license
or licenses of any distributor or subjobber for violation of sections 297.01 to 297.13,
or any other act applicable to the sale of cigarettes, or any rule promulgated by the com-
missioner, and may also revoke any such license or licenses of any distributor or subjob-
ber for the violation of sections 297.31 t0 297.39, or any other act applicable to the sale
of tobacco products, or any rule promulgated by the commissioner in furtherance of
sections 297.31 to 297:39. The commissioner may revoke, cancel, or suspend the
license or licenses of any distributor or subjobber for violation of sections 325D.31 to
325D.42.

No license shall be revoked, canceled, or suspended except after notice and a hear-
ing by the commissioner as provided in section 297.09.

Subd. 10. [Repealed, 1989 ¢ 277 art 3 s 17]

Subd. 11. Revocation, new license not granted for year. No license shall be issued
under sections 297.01 to 297.13 to any person within one year of the date of final deter-
mination of a revocation of any previous license held.

History: 1947 c 6195 4; 1953 ¢ 6525 2, 1961 c 4195 1; 1969 ¢ 1148 s 42; 1971 ¢ 243
$1,2: 1984 ¢ 6185 8; 1985 c 248 s 70; 1986 ¢ 444, 1987 c 268 art 13 s 11-13; 1989 ¢ 277
art 35 4-6

297.041 SALES TO INDIAN TRIBES.

Subdivision 1. Wholesalers. A wholesaler may set aside the part of the wholesaler’s
stock necessary to make sales to the established governing body of an Indian tribe rec-
ognized by the United States Department of Interior without paying the tax required
by this chapter. The unstamped stock shall be kept separate and apart from stamped
stock. When shipping or delivering unstamped stock to an Indian tribal organization,
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the wholesaler shall make a true duplicate invoice. The invoice must show the complete
details of the sale or delivery. The wholesaler must send the duplicate to the commis-
sioner not later than the 18th day of the following calendar month. If the wholesaler
fails to comply with this section, the commissioner shall revoke the permission granted
to the wholesaler to keep a stock of unstamped goods.

Subd. 2. Retailers. Retailers who are Indian tribal organizations may keep un-
stamped stock intended for sale to qualified purchasers.

Subd. 3. Qualified purchasers. A qualified purchaser of unstamped cigarettes
means only an enrolled member of the Indian tribe which is offering the cigarettes for
sale.

Subd. 4. Sales to nonqualified buyers. A retailer who sells or otherwise disposes of
unstamped cigarettes other than to a qualified purchaser shall collect from the buyer
or transferee the tax imposed by section 297.02, subdivision 1, and remit the tax to the
department of revenue at the same time and manner as required by section 297.07. If
the retailer fails to collect the tax from the buyer or transferee, or fails to remit the tax,
the retailer is personally responsible for the tax and the commissioner may seize any
cigarettes destined to be delivered to the retailer. The cigarettes so seized shall be con-
sidered contraband and be subject to the procedures outlined in section 297.08, subdi-
vision 3. The proceeds of the sale of the cigarettes may be applied to any tax liability
owed by the retailer after deducting all costs and expenses.

This section does not relieve the buyer or possessor of unstamped cigarettes from
personal liability for the tax.

History: 1982 c 523 art 195 5, 1986 ¢ 444, 1988 c 719 art 115 7, 1989 ¢ 277 art 1
s9-1lart3s7

297.05 VIOLATIONS.

Subdivision 1. Package without stamp affixed presumed to be a violation. Except as
provided in subdivision 2, whenever a package of cigarettes is found in the place of
business or in the possession of any person without a proper stamp affixed as required
by sections 297.01 to 297.13, it shall be presumed that those cigarettes are kept there
or held by that person in violation thcreof.

Subd. 2. Presumption, exceptions. This presumption shall not apply to:

(1) Cigarettes in the place of business or in the possession of a licensed distributor;

(2) Cigarettes in the possession of a common carrier or sleeping car company
engaged in interstate commerce;

(3) Cigarettes held in a public warehouse of first destination in this state, subject
to the provisions of and licensed under Minnesota Statutes 1945, chapter 231, as
amended, in the unbroken, original shipping containers, subject to delivery or shipping
instructions from the manufacturer or a distributor;

(4) Cigarettes in the possession of a person other than a distributor in quantities
of 200 cigarettes or less, when those cigarettes have had the individual packages or seals
thereof broken, and when they are intended for personal use by that person and not to
be sold or offered for sale;

(5) Packages of not more than ten cigarettes each, in the possession of a representa-
tive of either a manufacturer or a person authorized pursuant to section 297.03, subdi-
vision 10, to distribute such packages.

Subd. 3. Warehouse, record of deliveries and shipments. Records of all deliveries
or shipments of cigarettes from a licensed warehouse to persons within this state shall
be kept by the warehouse and be available to the commissioner for inspection. They
shall show the name and address of the consignee, the date, the quantity of cigarettes
delivered, and such other information as the commissioner may require. These records
shall be preserved for one year from the date of delivery of the cigarettes.

History: 1947 ¢ 619 s 5; 1951 ¢ 569 s 2, 1969 c 882 s 2,3
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297.06 KEEPING OF RECORDS.

Subdivision 1. Distributor to keep records. Every distributor shall keep at each
licensed place of business complete and accurate records, for that place of business,
including itemized invoices, of cigarettes held, purchased, manufactured, or brought
in or caused to be brought in from without the state, and of all sales of cigarettes made,
except sales to the ultimate consumer. These records shall show the names and ad-
dresses of purchasers, the inventory at the close of each period for which a return is
required of all cigarettes on hand, and of all stamps, affixed and unaffixed, and other
pertinent papers and documents relating to the purchase, sale, or disposition of ciga-
rettes. When a licensed distributor sells cigarettes exclusively to the ultimate consumer
at the address given in the license, no invoice of those sales shall be required, but item-
ized invoices shall be made of all cigarettes transferred to other retail outlets owned or
controlled by that licensed distributor. All books, records, and other papers and docu-
ments required by sections 297.01 to 297.13 to be kept shall be preserved for a period
of at least three years after the date of the documents, as aforesaid, or the date of the
entries thereof appearing in the records, unless the commissioner, in writing, authorizes
their destruction or disposal at an earlier date. At any time during usual business hours
the commissioner, or duly authorized agents or employees, may enter any place of busi-
ness of a distributor, without a search warrant, and inspect the premises, the records
required to be kept under sections 297.01 1o 297.13, and the packages of cigarettes and
the vending devices contained therein, to determine whether or not all the provisions
of these sections arc being fully complied with. If the commissioner, or any such agent
or employee, is denied free access or is hindered or interfered with in making such
examination, the license of the distributor at such premises shall be subject to revoca-
tion by the commissioner.

Subd. 2. Distributor to preserve copies of invoices. Every person who sells cigarettes
to persons other than the ultimate consumer shall render with each sale itemized
invoices showing the seller’s name and address, the purchaser’s name and address, the
date of sale, and all prices and shall preserve legible copies of all such invoices for three
years from the date of sale.

Subd. 3. Retailer and subjobber to preserve purchase invoices. Every retailer and
subjobber shall procure itemized invoices of all cigarettes purchased. The invoices shall
show the name and address of the seller and the date of purchase. The retailer and sub-
jobber shall preserve a legible copy of each such invoice for one year from the date of
purchase.

At any time during normal business hours, the commissioner or the commission-
er’s agents may enter any place of business of a retailer or subjobber and inspect the
premises, the records required to be kept for this subdivision, and the packages of ciga-
rettes, tobacco products, and vending devices contained on the premises to determine
whether all provisions of this chapter and sections 325D.30 to 325D.40 are being fully
complied with.

Subd. 4. Physical inventory. The commissioner of revenue or the commissioner’s
authorized agents may, upon requcst but not more than twice annually, require a ciga-
rette or tobacco distributor to furnish a physical inventory of all cigarettes in stock. The
inventory must contain the information that the commissioner requests and must be
certified by an officer of the corporation.

History: 1947 c 619 s 6; 1986 c 444; 1988 ¢ 719 art 115 8-11

297.07 DISTRIBUTOR TO FILE RETURNS.

Subdivision 1. Monthly return filed with commissioner. On or before the 18th day
of each calendar month every distributor with a place of business in this state shall file
a return with the commissioner showing the quantity of cigarettes manufactured or
brought in from without the state or purchased during the preceding calendar month
and the quantity of cigarettes sold or otherwise disposed of in this state and outside this
state during that month. Every licensed distributor outside this state shall in like man-
ner file a return showing the quantity of cigarettes shipped or transported into this state
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during the preceding calendar month. Returns shall be made upon forms furnished and
prescribed by the commissioner and shall contain such other information as the com-
missioner may require. The return shall be accompanied by a remittance for the full
unpaid tax liability shown by it. The return for the May liability and 75 percent of the
estimated June liability is due on the date payment of the tax is due.

Subd. 2. Commissioner to examine and correct return; collection of deficiency. As
soon as practicable after any return is filed, the commissioner shall examine the return
and correct it, if necessary, according to the commissioner’s best judgment and infor-
mation. The return, together with the commissioner’s corrections, if any, shall be prima
facie correct and shall be prima facie evidence of the correctness of the amount of tax
due, as shown therein. Proof of any such correction by the commissioner may be made
at any hearing before the commissioner or in any legal proceeding by a copy of the perti-
nent record of the commissioner under the certificate of the custodian of the original
official record. Such a certified copy shall, without further proof, be admitted into evi-
dence before the commissioner or in any legal proceeding and shall be prima facie proof
of the correctness of the amount of tax due, as shown therein. The commissioner, on
finding that any amount of tax is due from the distributor and unpaid, shall notify the
distributor of the deficiency, stating an intention to assess the amount due together with
interest and penalties as hereinafter provided. If a deficiency disclosed by the commis-
sioner’s examination cannot be allocated to a particular month or months, the commis-
sioner shall notify the distributor of the deficiency, stating an intention to assess the
amount due for a given period without allocating it to any particular month or months,
together with the penalty provided in the case of other corrected returns. If any distribu-
tor making any return shall die or shall become incompetent at any time before the
commissioner issues the notice of intention to assess an amount due, that notice shall
be issued to the administrator, executor, or other legal representative, as such, of that
distributor.

Subd. 3. Dealer may protest; hearing. If, within 30 days after mailing of notice of
the assessment, the distributor or a legal representative shall file a protest to said assess-
ment and request a hearing thereon, the commissioner shall give notice to that distribu-
tor or legal representative of the time and place fixed for the hearing, and shall hold
a hearing in conformity with the provisions of sections 297.01 to 297.13. The tax due
must be paid within 60 days after the mailing date of the assessment notice.

Subd. 4. Accelerated tax payment. Every distributor having a liability of $120,000
or more during a fiscal year ending June 30, shall remit the June liability for the next
year in the following manner:

(a) Two business days before June 30 of the year, the distributor shall remit the
actual May liability and 75 percent of the estimated June liability to the commissioner
and file the return on a form prescribed by the commissioner.

(b) On or before August 18 of the year, the distributor shall submit a return show-
ing the actual June liability and paying any additional amount of tax not remitted in
June. A penalty is imposed equal to ten percent of the amount of June liability required
to be paid in June less the amount remitted in June. However, the penalty shall not be
imposed if the amount remitted in June equals the lesser of (a) 70 percent of the actual
June liability, or (b) 75 percent of the preceding May’s liability.

Subd. 5. Offset. Upon audit, if a distributor’s return reflects an overage resulting
from an inventory counting error, the overage shall be offset against a shortage, if any,
in the month immediately preceding the month of the overage. If any overage remains
after that offset, the remainder may only be offset against a shortage, if any, in the
month immediately following the month of the overage. If the commissioner deter-
mines that the overage is attributable to a mistake by the distributor other than an
inventory counting error, the commissioner may permit the overage to be offset against
a shortage in any month or months during the 12-month period immediately following
the month when the overage was discovered upon audit.

Subd. 6. [Repealed, 1987 ¢ 268 art 13 s 54]
History: 1947 c 6195 7; 1969 ¢ 8835 1,2; 1969 ¢ 884 5 1-3; 1971 ¢ 238 5 1; 1973 ¢
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58253, 1975 ¢ 3775 34; 1976 c 1345 78; 1977 ¢ 307 s 29; 1978 ¢ 767 s 29; 1986 ¢ 444;
ISpl1986 c 1 art 75 22,23, 1987 c 268 art 13 s 14-17; 1989 ¢ 209 art 1 s 31; 1990 c 604
art 10 s 14; 1991 ¢ 291 art 95 22; 1993 ¢ 375 art 10 s 29,30

297.075 INFORMATIONAL REPORTS.

Subdivision 1. Reports required. The following persons shall file with the commis-
sioner a monthly informational report in the manner and on the form prescribed by
the commissioner:

(1) distributors licensed to ship cigarettes into Minnesota;
(2) persons who manufacture cigarettes within the state;
(3) all other persons who import cigarettes into Minnesota; and

(4) those who possess, receive, store, or warehouse cigarettes in Minnesota, upon
which the tax imposed by section 297.02 or 297.22 has not been paid.

Subd. 2. Filing dates; failure to file. No payment of any tax is required to be remit-
ted with this report. The report must be filed on or before the tenth day following the
end of each calendar month, regardless of whether or not the person shipped, manufac-
tured, possessed, received, stored, or warehoused any cigarettes into or within Minne-
sota during the previous month, unless the commissioner determines that a longer filing
period is appropriate for a particular person. A person failing to file this report is guilty
of a misdemeanor. The requirement of filing an informational report does not apply
1o persons conveying or possessing cigarettes described in section 297.05, subdivision
2, nor to any lawful manufacture of cigarettes within the state for personal consump-
tion. '

Subd. 3. Consumers. A person who files a cigarette consumer return as required
by section 297.23 may fulfill the requirements of subdivision 1 by indicating on the cig-
arette consumer’s return which of the items reported on the return were transported
into the state by the consumer. The requirement of filing an informational report docs
not apply to consumers who import 200 or less cigarettes into this state.

Subd. 4. Licensed distributors. A licensed distributor may fulfill the requirements
of subdivision 1 by filing a tax return as required by section 297.07.

History: 1994 ¢ 510 art 65 6

297.08 CONTRABAND. _
Subdivision 1. Contraband defined. The following are declared to be contraband:

(1) All packages which do not have stamps affixed to them as provided in sections
297.01 t0 297.13 and all devices for the vending of cigarettes in which such unstamped
packages are found, including all contents contained within the devices.

(2) Any device for the vending of cigarettes and all packages of cigarettes con-
tained therein, where the device does not afford at least partial visibility of contents.
Where any package exposed to view does not carry the stamp required by sections
297.01 to0 297.13, it shall be presumed that all packages contained in the device are un-
stamped and contraband.

(3) Any device for the vending of cigarettes to which the commissioner or autho-
rized agents have been denied access for the inspection of contents. In lieu of seizure,
the commissioner or an agent may seal the device to prevent its use until inspection
of contents is permitted.

(4) Any device for the vending of cigarettes which does not carry the name and
address of the owner, plainly marked and visible from the front of the machine.

(5) Any device including, but not limited to, motor vehicles, trailers, snowmobiles,
airplanes, and boats used with the knowledge of the owner or of a person operating with
the consent of the owner for the storage or transportation of more than 5,000 cigarettes
which are contraband under this subdivision. When cigarettes are being transported in
the course of interstate commerce, or are in movement from either a public warehouse
to a distributor upon orders from a manufacturer or distributor, or from one distributor
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to another, the cigarettes are not contraband, notwithstanding the provisions of clause
(1. .
(6) All packages obtained in violation of section 297.11, subdivision 6.

(7) All packages offered for sale or held as inventory in violation of section 297.11,
subdivision 7.

.Subd. 2. Seizure. Any cigarettes or other property made contraband by subdivi-
sion | may be seized by the commissioner or authorized agents or by any sheriff or other
police officer, with or without process, and shall be subject to forfeiture as provided in
subdivisions 3 and 4.

Subd. 3. Inventory; judicial determination; appeal; disposition of seized property.
Within two days after the seizure of any alleged contraband, the person making the sei-
zure shall deliver an inventory of the property seized to the person from whom the sei-
zure was made, if known, and file a copy with the commissioner. Within ten days after
the date of service of the inventory, the person from whom the property was seized or
any person claiming an interest in the property may file with the commissioner a
demand for a judicial determination of the question as to whether the property was law-
fully subject to seizure and forfeiture. The commissioner, within 30 days, shall institute
an action in the district court of the county where the seizure was made to determine
the issue of forfeiture. The action shall be brought in the name of the state and shall
be prosecuted by the county attorney or by the attorney general. The court shall hear
the action without a jury and shall try and determine the issues of fact and law involved.
Whenever a judgment of forfeiture is entered, the commissioner may, unless the judg-
ment is stayed pending an appeal, either (1) deliver the forfeited property to the com-
missioner of human services for use by patients in state institutions; (2) cause it to be
destroyed; or (3) cause it to be sold at public auction as provided by law. If a demand
for judicial determination is made and no action is commenced as provided in this sub-
division, the property shall be released by the commissioner and redelivered to the per-
son entitled to it. If no demand is made, the property seized shall be deemed forfeited
to the state by operation of law and may be disposed of by the commissioner as pro-
vided where there has been a judgment of forfeiture. Whenever the commissioner is
satisfied that any person from whom property is seized under sections 297.01 t0 297.13
was acting in good faith and without intent to evade the tax imposed by sections 297.01
to 297.13, the commissioner shall release the property seized, without further legal pro-
ceedings.

Subd. 4. Disposal. The property described in subdivision 1, clause (5) shall be con-
fiscated after conviction of the person from whom it was seized, upon compliance with
the following procedure: the commissioner or agents shall file with the court a separate
complaint against the property, describing it and charging its use in the specified viola-
tion, and specifying substantially the time and place of the unlawful use. A copy of the
complaint shall be served upon the defendant or person in charge of the property at the
time of seizure, if any. If the person arrested is acquitted, the court shall dismiss the
complaint against the property and order it returned to the persons legally entitled to
it. Upon conviction of the person arrested, the court shall issue an order directed to any
person known or believed to have any right or title or interest in, or lien upon, any of
the property, and to persons unknown claiming any right, title, interest or lien in it,
describing the property and (1) stating that it was seized and that a complaint against
it, charging the specified violation, has been filed with the court, (2) requiring the per-
sons to file with the court administrator their answer to the complaint, setting forth any
claim they may have to any right or title to, interest in, or lien upon the property, within
30 days after the service of the order, and (3) notifying them in substance that if they
fail to file their answer within the time, the property will be ordered sold by the commis-
sionér or agents. The court shall cause the order to be served upon any person known
or believed to have any right, title, interest or lien as in the case of a summons in a civil
action, and upon unknown persons by publication, as provided for service of summons
in a civil action. If no answer is filed within the time prescribed, the court shall, upon
affidavit by the court administrator, setting forth the fact, order the property sold by

Copyright © 1994 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 1994

583 SALES TAXES; CIGARETTES AND TOBACCO 297.09

the commissioner or agents. The proceeds of the sale, after deducting the expense of
keeping the property and fees and costs of sale, paid into the state treasury to be cred-
ited to the general fund. If answer is filed within the time provided, the court shall fix
a time for hearing, which shall be not less than ten nor more than 30 days after the time
for filing answer expires. At the time fixed for hearing, unless continued for cause, the
matter shall be heard and dctermined by the court, without a jury, as in other civil
actions. If the court finds that the property, or any part of it, was used in the violation
specified in the complaint, it shall order the property unlawfully used, sold as provided
by law, unless the owner shows to the satisfaction of the court that the owner had no
notice or knowledge or reason to believe that the property was used or intended to be
used in the violation. The officer making a sale, after deducting the expense of keeping
the property, the fee for seizure, and the costs of the sale, shall pay all liens according
to their priority, which are established at the hearing as being bona fide and as existing
without the licnor having any notice or knowledge that the property was being used or
was intended to be used for or in connection with the violation specified in the order
of the court, shall pay the balance of the proceeds into the state treasury to be credited
to the general fund. Any sale under the provisions of this section shall operate to free
the property sold from any and all liens on it. Appeal from the order of the district court
will lie as in other civil cases. At any time after seizure of the articles specified in this
subdivision, and before the hcaring provided for, the property shall be returned to the
owner or person having a legal right to its possession, upon execution of a good and
valid bond to the state, with corporate surety, in the sum of not less than $100 and not
more than double the value of the property seized, to be approved by the court in which
the case is triable, or a judge of it, conditioned to abide any order and the judgment
of the court, and to pay the full valuc of the property at the time of seizure. The commis-
sioner may dismiss the proceedings outlined in this subdivision when the commis-
sioner deems it to be in the best interests of the state to do so.

History: 1947 c 6195 8; 1953 ¢ 624 s 1; 1959¢ 267 5 3, 1963 ¢ 712s 1; 1973¢ 119
$1,1975¢ 3405 1-3; 1977 ¢ 203 5 7; 1983 ¢ 247 5 125,126, 1984 c 654 art 5 s 58; 1986
c444; 1Sp1986 ¢ 3 art 1582, 1988 c 719 art 11 s 12, 1989 ¢ 277 art 3 5 8; 1991 ¢ 291
art 95 23 '

297.09 INVESTIGATIONS.

Subdivision 1. Powers of commissioner. The commissioner, or duly authorized
agents, may conduct investigations, inquiries, and hearings under sections 297.01 to
297.13, and, in connection with such investigations, inquiries, and hearings, the com-
missioner and the duly authorized agents shall have all the powers conferred upon the
commissioner and the commissioner’s examiners by section 270.06, and the provisions
of that section shall apply to all such investigations, inquiries and hearings.

Subd. 2. Hearing; notice; findings. Every hearing conducted under sections 297.01
to 297.13 shall be preceded by ten days notice in writing of the subject of the hearing,
including, in the case of suspension or revocation of a license, a statement of the nature
of the charges against the licensee. The notice shall be sent by certified mail to the last
known address of the licensee or other person involved, in the hearing, and service shall
be complete upon mailing. After every hearing the commissioner shall make findings
and an order in writing. The findings and order shall be filed in the office of the commis-
sioner, and a copy sent by mail or otherwise to the person to whom the notice was
directed. .

Subd. 3. Exchange of information. The commissioner may exchange information
with the officers and agencies of other states administering laws relating to the taxation
of cigarettes and the sale thereof.

Subd. 4. Claim of possible incrimination not to excuse witness from testifying; no
exemption from prosecution. No person shall be excused from testifying or from produc-
ing, pursuant to a subpoena, any books, papers, records, or memoranda in any investi-
gation or upon any hearing, upon the ground that the testimony or evidence,
documentary or otherwise, may tend to incriminate or subject the person to a criminal
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penalty, but no person shall be prosecuted or subjected to any criminal penalty for or
on account of any transaction made or thing concerning which the person may testify
or produce evidence, documentary or otherwise, before the commissioner or an
employee or agent thereof; provided that such immunity shall extend only to a natural
person who, in obedience to a subpoena, gives testimony under oath or produces evi-
dence, documentary or otherwise, pursuant to a subpoena. No person so testifying shall
be exempt from prosecution and punishment for perjury committed in so testifying.

Subd. 5. Appeal to tax court. Any person aggrieved by an order of the commis-
sioner fixing a tax, penalty, or interest under section 297.07 may, within 60 days from
the date of notice of the order, appeal to the tax court in the manner provided by law.
Any other order of the commissioner under sections 297.01 to 297.13 shall be subject
to review by certiorari.

History: 1947 c 6195 9; 1965 ¢ 6985 3; 1976 c 1345 78; 1977 ¢ 307 5 29; 1978 ¢ 674
s 60; 1978 ¢ 767 5 30; 1986 ¢ 444; 1990 c 480 art 1 s 46

297.10 ENFORCEMENT.

Subdivision 1. Duties of commissioner. The commissioner shall enforce the provi-
sions of sections 297.01 to 297.13 and may prescribe rules not inconsistent with the
provisions of sections 297.01 to 297.13 for its detailed and efficient administration. In
the enforcement of sections 297.01 to 297.13 the commissioner may call any county
attorney or any peace officer for assistance and may appoint such additional employees
as may be required to administer sections 297.01 to 297.13. The commissioner may
bring injunction proceedings to restrain any person from acting as a distributor without
complying with the provisions of sections 297.01 to 297.13.

Subd. 2. Expenses of administration. Expenses of the administration of sections
297.01 t0 297.13 to be paid out of appropriations to the commissioner for the adminis-
tration thereof shall include fees and expenses incurred by the attorney general and any
county attorney in litigation in connection with the enforcement of sections 297.01 to
297.13 and all court costs and expenses.

History: 1947 ¢ 619 s 10; 1985 248 s 70; 1986 ¢ 444

297.11 PROHIBITIONS.

Subdivision 1. Counterfeiting. No person shall, with intent to defraud the state,
make, alter, forge, or counterfeit any license or stamp provided for in sections 297.01
10 297.13 or have in possession any forged, spurious, or altered stamps with the intent,
or with the result, of depriving the state of the tax imposed by sections 297.01 to 297.13.

Subd. 2. Prohibition against possession. No person other than a licensed distribu-
tor shall sell, offer for sale, or have in possession with intent to sell or offer for sale, a
package of cigarettes not stamped in accordance with the provisions of sections 297.01
to 297.13.

Subd. 3. Packages stamped, exception. No distributor shall sell a package of ciga-
rettes not stamped in accordance with the provisions of sections 297.01 to 297.13,
except when the sale is made under such circumstances that the tax imposed by sections
297.01 to 297.13 may not legally be levied because of the constitution or laws of the
United States.

Subd. 4. Falsification of records. No person required by sections 297.01 to 297.13
to keep records or to make returns shall falsify or fail to keep such records or falsify
or fail to make such returns.

Subd. 5. Transporting unstamped packages. No person shall transport into, or
receive, carry, or move from place to place in this state, any packages of cigarettes not
stamped in accordance with the provisions of this chapter, except in the course of inter-
state commerce, unless the cigarettes are moving from a public warehouse to a distribu-
tor upon orders from the manufacturer or distributor. This subdivision shall not apply
to a person carrying for personal use not more than 200 cigarettes when those cigarettes
have had the individual packages or seals thereof broken and are intended for personal
use by that person and not to be sold or offered for sale.
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Common carriers and contract carriers transporting cigarettes into this state shall
file with the commissioner reports of all such shipments other than those which are
delivered to public warehouses of first destination in this state which are licensed under
the provisions of chapter 231. Such reports shall be filed monthly on or before the 10th
day of each month and shall show with respect to deliveries made in the preceding
month: the date, point of origin, point of delivery, name of consignee, the quantity of
cigarettes delivered, and such other information as the commissioner may require.

All common carriers and contract carriers transporting cigarettes into Minnesota
shall permit examination by the commissioner of their records relating to the shipment
of cigarettes.

Any person who fails or refuses to transmit to the commissioner the required
reports or whoever refuses to permit the examination of the records by the commis-
sioner shall be guilty of a gross misdemeanor.

Subd. 6. Prohibition against sales by unlicensed sellers. No retailer or subjobber
shall purchase cigareties from any person who is not licensed under section 297.04 as
a cigarette distributor or subjobber.

Subd. 7. Sale of packages with Indian stamp. No retailer doing business off of an
Indian reservation shall offer for sale or possess as inventory packages affixed with the
stamp designed for Indian reservations.

History: 1947 ¢ 6195 11; 1951 ¢ 5695 3; 1965 ¢ 456 5 1; 1986 ¢ 444, 1987 ¢ 268 art
135 18,19, 1988 ¢ 719 art 11 s 13; 1991 ¢ 291 art 95 24-26; 1994 c 416 art 45 3

297.12 OFFENSES.

Subdivision 1. Felony. (a) Any person violating section 297.11, subdivision 1, shall
be guilty of a felony. )

(b) Any person violating section 297.11, subdivision 2 or 5, by possessing, receiv-
ing, or transporting more than 20,000 cigarettes not stamped in accordance with the
provisions of sections 297.01 to 297.13 shall be guilty of a felony.

(c) A person selling cigarettes after the person’s license has been revoked is guilty
of a felony.

Subd. 2. Gross misdemeanor. Any person who in any manner attempts to evade
the tax imposed by sections 297.01 to 297.13 or who aids or abets in the evasion or
attempted evasion of the tax or who violates the provisions of section 297.04, subdivi-
sion 1, shall be guilty of a gross misdemeanor.

Subd. 3. Misdemeanor. Any person who otherwise violates any provision of sec-
tions 297.01 to 297.13 shall be guilty of a misdemeanor.

History: 1947 ¢ 6195 12; 1977 ¢ 2035 8; 1988 c 719 art 115 14

297.13 REVENUE, DISPOSAL.

Subdivision 1. MS 1965 [Repealed, Ex1967 c 48 s 48 subd 15]

Subdivision 1. Cigarette tax apportionment. Revenues received from taxes, penal-
ties, and intcrest under sections 297.01 to 297.13 and from license fees and miscella-
neous sources of revenue shall be deposited by the commissioner of revenue in the state
treasury and credited as follows:

(a) first to the general obligation special tax bond debt service account in each fis-
cal year the amount required to increase the balance on hand in the account on each
December 1 to an amount equal to the full amount of principal and interest to come
due on all outstanding bonds whose debt service is payable primarily from the proceeds
of the tax to and including the second following July I; and

(b) after the requirements of paragraph (a) have been met:

(1) the revenue produced by one mill of the tax on cigarettes weighing not more
than three pounds a thousand and two mills of the tax on cigarettes weighing more than
three pounds a thousand must be credited to the Minnesota future resources fund;

(2) the balance of the revenues derived from taxes, penalties, and interest under
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sections 297.01 to 297.13 and from license fees and miscellaneous sources of revenue
shall be credited to the general fund.

Subd. 2. [Repealed, 1973 ¢ 650 art 10 s 2]

Subd. 3. [Repealed, 1973 ¢ 650 art 10 s 2]

Subd. 4. [Repealed, 1973 ¢ 650 art 10 s 2]

Subd. 5. [Repealed, 1973 ¢ 650 art 10 s 2}

Subd. 6. [Repealed, 1973 ¢ 650 art 10 s 2]

Subd. 7. [Repealed, 1973 ¢ 650 art 10 s 2]

Subd. 8. [Repealed, 1973 ¢ 650 art 10 s 2]

History: 1947 ¢ 6195 13: 1949¢ 703 5 3; 1953 ¢ 623 s 1; 1955 ¢ 376 5 1,2; 1959 ¢
158525, 1963 ¢ 2825 1,2,5; 1963 ¢ 790art 45 2; 1965 c 8105 8; 1967 ¢ 598 s 1; Ex1967
c 48 5 48 subd 14, 1969 ¢ 399 s 49; 1969 ¢ 881 s 14; Ex1971 ¢ 31 art 25 3; 1973 ¢ 582
$§3:1973¢650art 10s 1, 1976 ¢ 2s 111; 1977 ¢ 347 s 45; 1Sp1985 ¢ 13 5 312; 1Sp1985

cldart 19528 1987 c 268 art 135 20; 1988 c 690 art 15 18; 1989 ¢ 282 art 3 s 93; 1989
c335art 15190 art 4s77

297.14 [Obsolete]
297.15 [Repealed, 1973 ¢ 650 art 10 s 2]
297.16 [Repealed, 1973 ¢ 650 art 10 s 2]

TAX UPON USE OR STORAGE OF
CIGARETTES BY CONSUMERS

297.21 DEFINITIONS.

Subdivision 1. Unless the language or context clearly indicates that a different
meaning is intended, the following terms for the purposes of sections 297.21 to 297.26,
shall be given the meanings subjoined to them. .

Subd. 2. “Person” means any individual, firm, association, partnership, joint stock
company, joint adventure, corporation, trustee, agency, or receiver, or any legal repre-
sentative of any of the foregoing. !

Subd. 3. “Consumer” means any person who has title to or possession of cigarettes
in storage, for use or other consumption in this state. .

Subd. 4. “Storage” means any keeping or retention of cigarettes for use or con-
sumption in this state.

Subd. 5. “Use” means the exercise of any right or power incidental to the owner-
ship of cigarettes.

Subd. 6. “Cigarette” means any roll for smoking made wholly or in part of tobacco,
and encased in any material except tobacco.

Subd. 7. “Commissioner” means the state commissioner of revenue.

History: 1949 ¢ 553 s 1; 1973 ¢ 5825 3

297.22 TAX.,

Subdivision 1. A tax is hereby imposed upon the use or storage by consumers of
cigarettes in this state, and upon such consumers, at the rates specified in section
297.02.

Subd. 2. This tax shall not apply if the tax imposed by Laws 1947, chapter 619,
as amended, has been paid.

Subd. 3. This tax shall not apply to the use or storage of cigarettes in quantities
of 200 or less in the possession of any one consumer, provided that such cigarettes were
carried into this state by such consumer.

- History: 1949 ¢ 553 s 2; 1951¢570s 1; Ex1959 ¢ 70 art 6 s 4: Ex1961 ¢ 91 art 3
§2;,1965¢c 1345 1; 1969 ¢ 881 s 15: Ex1971 ¢ 31 art 25 4; 1973 ¢ 455 s 1; 1Spl1985 ¢
14art 19529
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297.221 [Repealed, Ex1971 ¢ 31 art 2 s 6]

297.23 CONSUMERS TO FILE RETURN.

Subdivision 1. On or before the 18th day of each calendar month, every consumer
who during the preceding calendar month has acquired title to or possession of ciga-
rettes for use or storage in this state, upon which cigarettes the tax imposed by sections
297.01 to 297.13 has not been paid, shall file a return with the commissioner showing
the quantity of cigarettes so acquired. The return shall be made upon a form furnished
and prescribed by the commissioner and shall contain such other information as the
commissioner may require. The return shall be accompanied by a remittance for the
full unpaid tax liability shown by it.

Subd. 2. As soon as practicable after any return is filed, the commissioner shall
examine the return and correct it, if necessary, according to the commissioner’s best
judgment and information.

Subd. 3. In case any consumer required to pay the tax levied by this act fails to
file a return or remit the tax as herein required, the commissioner shall have authority
to make an assessment of tax against the consumer according to the commissioner’s
best judgment and information.

Subd. 4. All of the provisions of section 297.07, subdivisions 2, 3, 4 and 5, rclating
to corrections of returns, deficiency assessments, protests thereto, hearings thereon,
interest and penalties, and collections of taxes, shall be applicable to consumers under
the act in like manner as though set out in full herein.

Subd. 5. [Repealed, 1987 ¢ 268 art 13 s 54]

History: 1949 ¢ 5535 3, 1969¢ 8835 3; 1973 c 1345 1, 1973 ¢ 582 5 3; 1986 ¢ 444;
1Spl1986 ¢ 1 art 75 24; 1987 c 268 art 13 5 21

297.24 APPLICATION OF CERTAIN LAWS,
All of the provisions of sections 297.09 and 297.10 shall be applicable to consum-
ers under sections 297.21 to 297.26 in like manner as though set out in full herein.

History: /1949 ¢ 553 s 4

297.25 REFUSAL OR NEGLECT TO FILE RETURN.

Subdivision 1. Any person required by sections 297.21 to 297.26 to make and file
areturn with the commissioner, who neglects or refuses to make such return, or neglects
or refuses to pay the tax levied by sections 297.21 to 297.26, or neglects or refuses to
pay any lawful assessment made by the commissioner, shall be guilty of a misdemean-
or and upon conviction thereof shall be fined not less than $50 or more than $200.

Subd. 2. Any person who otherwise violates any provision of sections 297.21 to
297.26 shall be guilty of a misdemeanor.

History: 1949 ¢ 553 5 5; 1987 ¢ 3295 21

297.26 REVENUE DISTRIBUTION.

All revenues derived from taxes, penalties, and interest under sections 297.21 to
297.26 shall be deposited by the commissioner in the state treasury and disposed of in
the same manner as provided by section 297.13 for revenues received under sections
297.01 to 297.13.

History: 1949¢ 5535 6; 1951 ¢ 5705 2; 1969 ¢ 3995 49; 1971 ¢ 748 5 2; 1987 ¢ 268
art 135 22, 1989 c 335art 45 78

TAX ON TOBACCO PRODUCTS

297.31 DEFINITIONS.

Subdivision 1. When used in sections 297.31 to 297.39, unless the context clearly
indicates otherwise, the following terms shall have the meanings, respectively, ascribed
to them in this section.
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Subd. 2. “Tobacco products” means cigars; little cigars; cheroots; stogies;
periques; granulated, plug cut, crimp cut, ready rubbed, and other smoking tobacco;
snuff; snuff flour; cavendish; plug and twist tobacco; fine-cut and other chewing tobac-
cos; shorts; refuse scraps, clippings, cuttings and sweepings of tobacco, and other kinds
and forms of tobacco, prepared in such manner as to be suitable for chewing or smoking
in a pipe or otherwise, or both for chewing and smoking; but shall not include cigarettes
as defined in section 297. 01, subdivision 2.

Subd. 3. “Person™ means any individual, ﬁrm trade association, company, part-
nership, joint stock company, corporation, club syndlcate agency, or any legal repre-
sentative of any of the foregoing engaged in the sale of tobacco.

Subd. 4. “Manufacturer” means a person who manufactures and sells tobacco
products.

Subd. §. “Distributor” means any and each of the following:

(1) Any person engaged in the business of selling tobacco products in thls state who
brings, or causes to be brought, into this state from without the state any tobacco prod-
ucts for sale;

(2) Any person who makes, manufactures, or fabricates tobacco products in this
state for sale in this state;

(3) Any person engaged in the business of selling tobacco products without this
state who ships or transports tobacco products to retailers in this state, to be sold by
those retailers.

Subd. 6. “Subjobber” means any person, other than a manufacturer or distributor,
who buys from a distributor tobacco products upon which the tax imposed by this chap-
ter has been paid and sells them to persons other than the ultimate consumers, and any
licensed distributor who delivers, sclls or distributes tobacco products upon which the
tax imposed by this chapter has been paid from a place of business other than that
licensed in the distributor’s license.

Subd. 7. “Retailer” means any person engaged in this state in the business of sell-
ing, or offering to sell, tobacco at retail.

Subd. 8. “Sale” means any transfer, exchange, or barter, in any manner or by any
means whatsoever, for a consideration, and includes and means all sales made by any
person. It includes a gift by a person engaged in the business of selling tobacco prod-
ucts, for advertising, as a mcans of evading the provisions of sections 297.31 to 297.39,
or for any other purposes whatsoever.

Subd. 9.“Wholesale sales price” means the established price for which a manufac-
turer sells a tobacco product to a distributor, exclusive of any discount or other reduc-
tion.

Subd. 10. “Business” means any trade, occupation, activity, or enterprise engaged
in for the purpose of selling or distributing tobacco products in this state.

Subd. 11. “Place of business™ means any place where tobacco products are sold
or where tobacco products are manufactured, stored, or kept for the purpose of sale or
consumption, including any vessel, vehicle, airplane, train, or vending machine.

Subd. 12. “Retail outlet” means each place of business from which tobacco prod-
ucts are sold to consumers.

Subd. 13. “Commissioner” means the state commissioner of revenue.

Subd. 14. “Consumer” means any person who has title to or possession of tobacco
products in storage, for use or other consumption in this state.

Subd. 15. “Storage” means any keeping or retention of tobacco products for use
or consumption in this state.

Subd. 16. “Use” means the cxercise of any right or power incidental to the owner-
ship of tobacco products.

Subd. 17. “Licensing period” means a two-year period during which licenses are
issued. A licensing period begins on January 1 of each even-numbered year and ends
on December 31 of the following odd-numbered year.

History: Ex1955c2art5s 1, Ex1957c lart 55 1-3; 1971 ¢ 2395 I; 1973c582s.
3, 1974 ¢ 556 5 22; 1986 c 444; 1987 ¢ 268 art 13 s 23-25; 1989 c 277 art 35 9
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297.32 TAX ON TOBACCO PRODUCTS.

Subdivision 1. A tax is hereby imposed upon all tobacco products in this state and
upon any person engaged in business as a distributor thereof, at the rate of 35 percent
of the wholesale sales price of such tobacco products. Such tax shall be imposed at the
time the distributor (1) brings, or causes to be brought, into this state from without the
state tobacco products for sale; (2) makes, manufactures, or fabricates tobacco products
in this state for sale in this state; or (3) ships or transports tobacco products to retailers
in this state, to be sold by those retailers.

Subd. la. [Expired]

Subd. 2. A tax is hereby imposed upon the use or storage by consumers of tobacco
products in this state, and upon such consumers, at the rate of 35 percent of the cost
of such tobacco products. .

The tax imposed by this subdivision shall not apply if the tax imposed by subdivi-
ston 1 on such tobacco products has been paid.

This tax shall not apply to the use or storage of tobacco products in quantities of:
1. not more than 50 cigars;
2. not more than ten oz. snuff or snuff powder;

3. not more than one Ib. smoking or chewing tobacco or other tobacco products
not specifically mentioned herein, in the possession of any one consumer.

Subd. 2a. [Expired]

Subd. 3. Any tobacco product with respect to which a tax has once been imposed

under sections 297.31 to 297.39 shall not again be subject to tax under sections 297.31
to 297.39.

Subd. 4. The tax imposed by this section shall not apply with respect to any
tobacco product which under the constitution and laws of the United States may not
be made the subject of taxation by this state.

Subd. S. The tax imposed by this section shall be in addition to all other occupa-
tion or privilege taxes or license fees now or hereafter imposed by any city or township.

Subd. 6. The tax imposed by this section shall not be construed as a cost of doing
business or an overhead expense under section 325D.01, subdivision 7.

Subd. 7. [Repealed, 1992 ¢ 511 art 7 s 26]

Subd. 8. The state of Minnesota or any of its agencies, instrumentalities, or gov-
ernmental subdivisions shall be subject to the tax imposed by sections 297.32 to 297.39
in the same manner as distributors, if such unit is engaged in the purchase and sale of
tobacco products.

Subd. 9. Revenue derived from the taxes imposed by this section must be depos-
ited by the commissioner in the state treasury and credited to the general fund.

History: Ex1955c2art 55 2; Ex1957 c 1l art 554,5; Ex1959c 70art 7 s 1-4; 1961
¢2715 1,2; Ex1961 c 91 art 45 1-3; 1965 ¢ 136 5 2; 1965 ¢ 141 s 2; 1965 ¢ 831 5 2; 1969
c881516,17;1971¢237s1;1973c 123 art 557, 1974 ¢ 5565 23,24; 1Sp1985 ¢ 14 art
19 5 30-32; 1986 c 444, 1987 ¢ 268 art 13 5 26-28; 1989 ¢ 335 art 45 79

297.321 REFUND FOR TAX CONSTITUTING BAD DEBT.

Subdivision 1. Adoption of rules. The commissioner may adopt rules providing a
refund of the tax paid under section 297.32 if the tax paid qualifies as a bad debt under
section 166(a) of the Internal Revenue Code.

Subd. 2. Credit against tax. The commissioner may credit the amount determined
under this section against taxes otherwise payable under this chapter by the taxpayer.

Subd. 3. Claims; time limit. Claims for refund must be filed with the commissioner
within one year of the filing date of the taxpayer’s federal income tax return containing
the bad debt deduction that is being claimed. Claimants under this section are subject
to the notice requirements of section 289A.38, subdivision 7.

Subd. 4. Annual appropriation. There is appropriated annually from the general
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fund to the commissioner the amount necessary to make the refunds provided by this
section.

History: /1992 c 511 art 85 6; 1993 c 375 art 8 s 14; 1994 ¢ 587 art 1 s 24

297.33 LICENSES; DISTRIBUTORS, SUBJOBBERS.

Subdivision 1. From and after 12:01 a.m. on July 1, 1955, no person shall engage
in the business of a distributor or subjobber of tobacco products at any place of busi-
ness without first having received a license from the commissioner to engage in that
business at that place of business.

Subd. 2. Every application for such a license shall be made on a form prescribed
by the commissioner and shall state the name and address of the applicant; if the appli-
cant is a firm, partnership, or association, the name and address of each of its members;
if the applicant is a corporation, the name and address of each of its officers; the address
of its principal place of business; the place where the business to be licensed is to be
conducted; and such other information as the commissioner may require for the pur-
pose of the administration of sections 297.31 to 297.39.

Subd. 3. A person without this state who ships or transports tobacco products to
retailers in this state, to be sold by those retailers, may make application for license as
a distributor, be granted such a license by the commissioner, and thereafter be subject
to all the provisions of sections 297.31 to 297.39 and entitled to act as a licensed distrib-
utor, on filing proof with the application of having appointed the secretary of state for
service of process relating to any matter or issue arising under sections 297.31 to
297.39. A foreign corporation applying for a distributor’s license need not qualify as
such if it files the proof of appointment of the secretary of state for service of process
as provided in this subdivision.

Subd. 4. Each application for a distributor’s license shall be accompanied by a fee
of $75.

A separate application for license shall be made for each place of busincss at which
a distributor proposes to engage in business as such under sections 297.31 to 297.39.
A separate application for a subjobber’s license may be made by a licensed distributor
for each place of business, other than that licensed in the distributor’s license, to which
the distributor sells or distributes tobacco products upon which the tax imposed by this
chapter has been imposed to other than the ultimate consumer.

Subd. 5. (a) Each application for a subjobber’s license shall be accompanied by a
fee of $20.

(b) All licenses expire on December 31 of the second year of the licensing period
in which they were issued.

Subd. 6. A distributor or subjobber applying for a license during the second year
of a licensing period shall be required to pay only one-half of the license fee provided
for herein. - ’

Subd. 7. The commissioner, upon receipt of the application in proper form, and
payment of the license fee required by subdivision 4 or subdivision 3, shall, unless oth-
erwise provided by sections 297.31 to 297.39, issue the applicant a license in form as
prescribed by the commissioner, which license shall permit the applicant to whom it
1s issued to engage in business as a distributor or subjobber at the place of business
shown in the application. The commissioner shall assign a permit number to each per-
son licensed as a distributor at the time of issuance of the first license, which shall be
inscribed upon all licenses issued to that distributor.

Subd. 8. Each license shall expire on December 31 of the second year of the licens-
ing period unless sooner revoked by the commissioner or unless the business with
respect to which the license was issued is transferred. In either case the holder of the
license shall immediately surrender it to the commissioner.

Subd. 9. Each licensec shall be prominently displayed on the premises covered by
the license.
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Subd. 10. No license shall be transferable to any other person.

Subd. 11. The commissioner may revoke, cancel, or suspend the license or licenses
of any distributor or subjobber for violation of any of the provisions of sections 297.31
to 297.39, or any other act applicable to the sale of tobacco products, or any rule pro-
mulgated by the commissioner in furtherance of sections 297.31 to 297.39. No license
shall be revoked, canceled, or suspended except after notice and a hearing by the com-
missioner as provided in section 297.37.

Subd. 12. No license shall be issued under sections 297.31 to 297.39 to any person
within one year of the date of final determination of a revocation of any previous license
held.

Subd. 13. [Repealed, 1989 ¢ 277 art 35 17]

History: Ex1955c 2 art 55 3; Ex1957 c 1 art 55 6; 1969 ¢ 1148 s 43; 1971 ¢ 243
5 3-6;, 1985 ¢ 248 5 70; 1986 ¢ 444, 1987 ¢ 268 art 13 5 29,30; 1989 ¢ 277 art 3 5 10-14

297.335 SALES TO INDIAN TRIBES.

Subdivision 1. Wholesalers. A wholesaler may set aside the part of the wholesaler’s
stock necessary to make sales to the established governing body of an Indian tribe rec-
ognized by the United States Department of the Interior without paying the tax
required by this chapter. When shipping or delivering untaxed stock to an Indian tribal
organization, the wholesaler shall make a true duplicate invoice. The invoice must
show the complete details of the sale or delivery. The wholesaler must send the dupli-
cate to the commissioner not later than the 18th day of the following calendar month,
If the wholesaler fails to comply with this section, the commissioner shall revoke the
permission granted to the wholesaler to keep a stock of untaxed goods.

Subd. 2. Retailers. Retailers who are Indian tribal organizations may keep untaxed
stock intended for sale to qualified purchasers.

Subd. 3. Qualified purchasers. A qualified purchaser of untaxed tobacco means
only an enrolled member of the Indian tribe offering the tobacco for sale.

Subd. 4. Sales to nonqualified buyers. A retailer who sells or otherwise disposes of
untaxed tobacco other than to a qualified purchaser shall collect from the buyer or
transferee the tax imposed by this chapter and remit the tax to the department of reve-
nue at the same time and manner as required by this chapter. If the retailer fails to col-
lect the tax from the buyer or transferee, or fails to remit the tax, the retailer is
personally responsible for the tax, and the commissioner may seize any tobacco des-
tined to be delivered to the retailer. The procedures for seized contraband outlined in
section 297.08, subdivision 3, apply to the seized tobacco. The proceeds of the sale of
the tobacco may be applied to any tax liability owed by the retailer after deducting all
costs and expenses.

This section does not relieve the buyer or possessor of untaxed tobacco from per-
sonal liability for the tax.

History: 1989 c 277 art 15 12

297.34 LICENSEES, DUTIES.

Subdivision 1. Every distributor shall keep at each licensed place of business com-
plete and accurate records for that place of business, including itemized invoices, of
tobacco products held, purchased, manufactured, brought in or caused to be brought
in from without the state, or shipped or transported to retailers in this state, and of all
sales of tobacco products made, except sales to the ultimate consumer.

When a licensed distributor sells tobacco products exclusively to the ultimate con-
sumer at the address given in the license, no invoice of those sales shall be required,
but itemized invoices shall be made of all tobacco products transferred to other retail
outlets owned or controlled by that licensed distributor. All books, records and other
papers and documents required by this subdivision to be kept shall be preserved for
a period of at least one year after the date of the documents, as aforesaid, or the date
of the entries thereof appearing in the records, unless the commissioner, in writing,
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authorizes their destruction or disposal at an earlier date. At any time during usual busi-
ness hours the commissioner, or duly authorized agents or employees, may enter any
place of business of a distributor, without a search warrant, and inspect the premises,
the records required to be kept under this subdivision, and the tobacco products con-
tained therein, to determine whether or not all the provisions of sections 297.31 to
297.39 are being fully complied with. If the commissioner, or any such agent or
employee, is denied free access or is hindered or interfered with in making such exami-
nation, the license of the distributor at such premises shall be subject to revocation by
the commissioner.

Subd. -2. Every person who sells tobacco products to persons other than the ulti-
mate consumer shall render with each sale itemized invoices showing the seller’s name
and address, the purchaser’s name and address, the date of sale, and all prices and dis-
counts and shall preserve legible copies of all such invoices for one year from the date
of sale.

Subd. 3. Every retailer and subjobber shall procure itemized invoices of all
tobacco products purchased. The invoices shall show the name and address of the seller
and the date of purchase. The retailer and subjobber shall preserve a legible copy of
each such invoice for one year from the date of purchase. Invoices shall be available
for inspection by the commissioner or authorized agents or employees at the retailer’s
or subjobber’s place of business.

Subd. 4. Records of all deliveries or shipments of tobacco products from any pub-
lic warehouse of first destination in this state which is subject to the provisions of and
licensed under chapter 231, shall be kept by the warehouse and be available to the com-
missioner for inspection. They shall show the name and address of the consignee, the
date, the quantity of tobacco products delivered, and such other information as the
commissioner may require. These records shall be preserved for one year from the date
of delivery of the tobacco products.

Subd. 5. The transportation of tobacco products into this state by means other
than common carrier must be reported to the commissioner of revenue within 30 days
with the following exceptions:

(1) The transportation of not more than 50 cigars, not more than ten ounces of
snuff or snuff powder, or not more than one pound of smoking or chewing tobacco or
other tobacco products not specifically mentioned herein;

(2) Transportation by a person with a place of business outside the state, who is
licensed as a distributor under section 297.33, of tobacco products sold by such person
to a retailer in this state.

Such report shall be made on forms provided by the commissioner.

Common carriers transporting tobacco products into this state shall file with the
commissioner reports of all such shipments other than those which are delivered to
public warehouses of first destination in this state which are licensed under the provi-
sions of chapter 23 1. Such reports shall be filed on or before the tenth day of each month
and shall show with respect to deliveries made in the preceding month: the date, point
of origin, point of delivery, name of consignee, description and quantity of tobacco
products delivered, and such information as the commissioner may otherwise require.

All common carriers transporting tobacco products into Minnesota shall permit
examination by the commissioner of their records relating to the shipment of tobacco
products.

Any person who fails or refuses to transmit to the commissioner the required
reports or whoever refuses to permit the examination of the records by the commis-
sioner shall be guilty of a misdemeanor.

History: Ex1955c 2 art 5's 4; Ex1957 c lart 557; 1965 c 4555 1; 1971 ¢ 2345 I;
1973 ¢ 582 s 3; 1986 ¢ 444

297.35 'DISTRIBUTORS, MONTHLY RETURNS.
Subdivision 1. On or before the 18th day of each calendar month every distributor
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with a place of business in this state shall file a return with the commissioner showing
the quantity and wholesale sales price of each tobacco product (1) brought, or caused
to be brought, into this state for sale; and (2) made, manufactured, or fabricated in this
state for sale in this state, during the preceding calendar month. Every licensed distribu-
tor outside this state shall in like manner file a return showing the quantity and whole-
sale sales price of each tobacco product shipped or transported to retailers in this state
to be sold by those retailers, during the preceding calendar month. Returns shall be
made upon forms furnished and prescribed by the commissioner and shall contain such
other information as the commissioner may require. Each return shall be accompanied
by a remittance for the full tax liability shown therein, less 1.5 percent of such liability
as compensation to reimburse the distributor for expenses incurred in the administra-
tion of sections 297.31 to 297.39. The return for the May liability and 75 percent of
the estimated June liability is due on the date payment of the tax is due.

A distributor having a liability of $120,000 or more during a calendar year must
remit all liabilities in the subsequent fiscal year ending June 30 by means of a funds
transfer as defined in section 336.4A-104, paragraph (a). The funds transfer payment
date, as defined in section 336.4A-401, must be on or before the date the tax is due.
If the date the tax is due is not a funds transfer business day, as defined in section
336.4A-105, paragraph (a), clause (4), the payment date must be on or before the funds
transfer business day next following the date the tax is due.

Subd. 2. As soon as practicable after any return is filed, the commissioner shall
examine each return and correct it, if necessary, according to the commissioner’s best
judgment and information. On finding that any amount of tax is due from the taxpayer
and unpaid, the commissioner shall notify the taxpayer of the deficiency, and of the
intention to assess the amount due together with interest and penalties as hereinafter
provided. If a deficiency disclosed by the commissioner’s examination cannot be allo-
cated to a particular month or months, the commissioner shall notify the taxpayer of
the deficiency, stating the intention to assess the amount due for a given period without
allocating it to any particular month or months. If any taxpayer making any return shall
die or shall become incompetent at any time before the commissioner issues the notice
of intention to assess an amount due, that notice shall be issued to the administrator,
executor, or other legal representative, as such, of that taxpayer.

Subd. 3. If, within 30 days after mailing of notice of the assessment, the taxpayer
or a legal representative shall file a protest to said assessment and request a hearing
thereon, the commissioner shall give notice to that taxpayer or legal representative of
the time and place fixed for the hearing, and shall hold a hearing on such protest. Any
tax due and owing after an assessment order has been issued to the distributor or legal
representative of such distributor shall be paid within 60 days. Any such assessment
made by the commissioner shall be prima facie correct and valid, and the taxpayer shall
have the burden of establishing its incorrectness or invalidity in any action or proceed-
ing in respect thereto.

Subd. 4. [Repealed, 1987 ¢ 268 art 13 s 54]

Subd. 5. Every distributor having a liability of $120,000 or more during a fiscal
year ending June 30, shall remit the June liability for the next year in the following man-
ner:

(a) Two business days before June 30 of the year, the distributor shall remit the
actual May liability and 75 percent of the estimated June liability to the commissioner
and file the return on a form prescribed by the commissioner.

(b) On or before August 18 of the year, the distributor shall submit a return show-
ing the actual June liability and paying any additional amount of tax not remitted in
June. A penalty is imposed equal to ten percent of the amount of June liability required
to be paid in June less the amount remitted in June. However, the penalty is not
imposed if the amount remitted in June equals the lesser of (1) 70 percent of the actual
June liability, or (2) 75 percent of the preceding May’s liability.

Subd. 6. [Repealed, 1987 c 268 art 13 s 54]
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Subd. 7. [Repealed, 1987 ¢ 268 art 13 s 54]

Subd. 8. On or before the 18th day of each calendar month, every consumer who,
during the preceding calendar month, has acquired title to or possession of tobacco
products for use or storage in this state, upon which tobacco products the tax imposed
by section 297.32 has not been paid, shall file a return with the commissioner showing
the quantity of tobacco products so acquired. The return shall be made upon a form
furnished and prescribed by the commissioner, and shall contain such other informa-
tion as the commissioner may require. The return shall be accompanied by a remittance
for the full unpaid tax liability shown by it.

Subd. 9. If any return required to be filed under the provisions of this section is
not filed within the time herein specified, a penalty of five percent of the tax, with an
additional five percent each additional 30 days or fraction thereof up to a maximum
of 25 percent is herein imposed but in no event shall the penalty for failing to file such
return timely be less than $10. The commissioner of revenue is authorized to extend
the time for filing such return without penalty for good cause shown.

Subd. 10. A manufacturer of tobacco products as defined by section 297.31, shall
report on a form prescribed by the commissioner all sales of tobacco products to Min-
nesota-licensed distributors, subjobbers, retailers, or to any locations within the state.
The report is due on the 18th of the month following the reporting period.

Anyone violating this section is guilty of a gross misdemeanor.

History: Ex1955¢c 2 art 55 5; Ex1957c 1 art 55 8-13; Ex1959¢ 70 art 7s 5; 1969
c9756,7 1969 c 883 5 4-6; 1969 c 884 s 4; 1971 ¢ 2385 2; 1971 ¢ 502 5 1; 1973 ¢ 582
$3,1975¢ 3775 35, 1978 ¢ 767 5 31; 1Sp1985 ¢ 14 art 19 s 33; 1986 ¢ 444; 1Sp1986 ¢
lart 7525-27; 1987 c 268 art 13 s 31-34; 1988 ¢ 719 art 11 s 15, 1989 ¢ 209 art 15 32;
1991 ¢ 291 art 175 8; 1993 ¢ 375 art 105 31,32

297.36 REFUNDS, CREDITS.

Where tobacco products upon which the tax imposed by sections 297.31 to 297.39
has been reported and paid, are shipped or transported by the distributor to consumers,
to be consumed without the state, or to retailers or subjobbers without the state, to be
sold by those retailers, or subjobbers without the state, or are returned to the manufac-
turer by the distributor or destroyed by the distributor, refund of such tax or credit may
be made to the distributor in accordance with rules prescribed by the commissioner.
Any overpayment of the tax imposed under section 297.32 may be made to the taxpayer
in accordance with rules prescribed by the commissioner. The commissioner of finance
shall cause any such refund of tax to be paid out of the general fund, and so much of
said fund as may be necessary is hereby appropriated for that purpose. Any claims for
refund must be filed within three years from the due date of the return for which the
refund is claimed.

History: Ex1955c 2 art 55 6; Ex1957 c 1 art 55 14; 1965 ¢ 1355 1; 1969 ¢ 399 5
49; 1973 ¢ 4925 14; 1985 ¢ 248 5 70; 1987 ¢ 268 art 13 5 35

297.37 INVESTIGATIONS AND HEARINGS, TESTIMONIAL POWERS.

Subdivision 1. The commissioner, or duly authorized agents, may conduct investi-
gations, inquiries, and hearings for the purpose of enforcing the provisions of sections
297.31 to 297.39, and, in connection with such investigations, inquiries, and hearings,
the commissioner and the duly authorized agents shall have all the powers conferred
upon the commissioner and examiners by section 270.06, and the provisions of that
section shall apply to all such investigations, inquiries and hearings.

Subd. 2. Every hearing conducted under sections 297.31 to 297.39 shall be pre-
ceded by ten days’ notice in writing of the subject of the hearing, including, in the case
of suspension or revocation of a license, a statement of the nature of the charges against
the licensee. The notice shall be sent by certified mail to the last known address of the
licensee or other person involved in the hearing, and service shall be complete upon
mailing. After every hearing the commissioner shall make findings and an order in writ-
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ing. The findings and order shall be filed in the office of the commissioner, and a copy
sent by mail or otherwise to the person to whom the notice was directed.

Subd. 3. The commissioner may exchange information with the officers and agen-
_cies of other states administering laws relating to the taxation of tobacco products.

Subd. 4. No person shall be excused from testifying or from producing, pursuant
to a subpoena, any books, papers, records, or memoranda in any investigation or upon
any hearing, upon the ground that the testimony or evidence, documentary or other-
wise, may tend to incriminate or subject the person to a criminal penalty, but no person
shall be prosecuted or subjected to any criminal penalty for or on account of any trans-
action made or thing concerning which the person may testify or produce evidence,
documentary or otherwise, before the commissioner or an employee or agent thereof;
provided that such immunity shall extend only to a natural person who, in obedience
to a subpoena, gives testimony under oath or produces evidence, documentary or other-
wise, pursuant to a subpoena. No person so testifying shall be exempt from prosecution
and punishment for perjury committed in so testifying.

Subd. 5. Review. Any person aggrieved by an order of the commissioner fixing a
tax, penalty, or interest under section 297.35 may, within 60 days from the date of
notice of the order, appeal to the tax court in the manner provided by law. Any other
order of the commissioner under sections 297.31 to 297.39 shall be subject to review
by certiorari to the court of appeals.

History: Ex1955c2art5s7; 1965¢c6985s 1; 1976 ¢ 1345 78; 1977 ¢ 307 s 29; 1978
c 674560, 1978 ¢ 767 s 32, 1983 ¢ 247 s 127; 1986 ¢ 444, 1990 c 480 art 1 s 46

297.38 ENFORCEMENT.

Subdivision 1. The commissioner shall enforce the provisions of sections 297.31
to 297.39 and may prescribe rules not inconsistent with the provisions of sections
297.31 t0 297.39 for its detailed and efficient administration. In the enforcement of sec-
tions 297.31 to 297.39 the commissioner may call upon any county attorney or the
attorney general for assistance and may appoint such additional employees as may be
required to administer sections 297.31 to 297.39. The commissioner may bring injunc-
tion proceedings to restrain any person from acting as a distributor or subjobber with-
out complying with the provisions of sections 297.31 to 297.39.

Subd. 2. Expenses of the administration of sections 297.31 to 297.39 to be paid
out of appropriations to the commissioner for the administration thereof shall include
fees and expenses incurred by the attorney general and any county attorney in litigation
in connection with the enforcement of sections 297.31 to 297.39 and all court costs and
expenses.

History: Ex1955c 2 art 55 8; 1985 c 248 5 70; 1986 ¢ 444

297.385 PROHIBITION.

Subdivision 1. Sales by unlicensed sellers. No retailer or subjobber shall purchase
tobacco products from any person who is not licensed under section 297.33 as a tobacco
products distributor or subjobber.

Subd. 2. Seizure. Tobacco products purchased in violation of subdivision 1 may
be seized by the commissioner or authorized agents or by any sheriff or other police
officer, with or without process, and shall be subject to forfeiture as provided in section
297.08, subdivision 3.

History: 1991 ¢ 291 art 95 27

297.39 VIOLATIONS, PENALTIES.

Subdivision . Any person who in any manner knowingly attempts to evade the
tax imposed by sections 297.31 to 297.39 or who knowingly aids or abets in the evasion
or attempted evasion of the tax or who knowingly violates the provisions of section
297.33, subdivision 1, or sections 297.31 to 297.39, shall be guilty of a gross misde-
meanor.
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Subd. 2. Any person who otherwise violates any provisions of sections 297.31 to
297.39 shall be guilty of a misdemeanor.

History: Ex/955c 2art5s9

297.40 EVASIONS; VIOLATIONS.

Subdivision 1. Assessment, generally. Except as otherwise provided in this chapter,
the amount of any tax due shall be assessed within 3-1/2 years after a return is filed.
The taxes are deemed to have been assessed within the meaning of this section when-
ever the commissioner of revenue has determined the tax and computed and recorded
the amount of tax with respect thereto, and if the amount is found to be in excess of
that originally declared on the return, whenever the commissioner has prepared a
notice of tax assessment and mailed it to the taxpayer. The notice of tax assessment
shall be sent by mail to the post office address given in the return and the record of the
mailing shall be presumptive evidence of the giving of such notice, and such records
shall be preserved by the commissioner.

Subd. 2. Computation of time. For the purposes of this section, a return filed before
the last day prescribed by law for the- filing thereof shall be considered as filed on the
last day.

Subd. 3. False or frandulent return and no return. When a company, joint stock
association, copartnership, corporation, or individual required to file a return under
this chapter files a false or fraudulent return or fails to file a return, the tax may be
assessed, and the attorney general may begin proceedings at any time.

Subd. 4. Consent to extend time. Where before the expiration of the time pre-
scribed in subdivision 1 for the assessment of the tax, the commissioner of revenue and
the company, joint stock association, copartnership, corporation, or individual filing
the return consent in writing to an extension of time for the assessment of the tax, the
tax may be assessed at any time prior to the expiration of the period agreed upon. The
period so agreed upon may be cxtended by subsequent agreements in writing made
before the expiration of the period previously agreed upon.

Subd. 5. Omission in excess of 25 percent. If the taxpayer omits an amount prop-
erly includable therein which is in excess of 25 percent of the amount of tax stated in
the return, the tax may be assessed, or a proceeding in court for the collection of such
tax, may be begun at any time within six years after the return was filed.

History: 1984 ¢ 5225 12

297.41 PERSONAL DEBT.

The tax imposed by sections 297.01 to 297.40, and interest and penalties imposed
with respect to it, shall be a personal debt of the person required to file a return from
the time the liability for it arises, irrespective of when the time for payment of the liabil-
ity occurs. The debt shall, in the case of the executor or administrator of the estate of
a decedent and in the case of any fiduciary, be that of the person in the person’s official
or fiduciary capacity only, unless the person has voluntarily distributed the assets held
in that capacity without reserving sufficient assets to pay the tax, interest, and penalties.
Then the person shall be personally liable for the deficiency.

History: 1987 ¢:268 art 13 5 36

297.42 FAILURE TO FILE RETURN.

If a person required by this chapter to file a return fails to do so within the time
prescribed, or makes, willfully or otherwise, an incorrect, false, or fraudulent return,
the person shall, upon written notice and demand, immediately file the return, or cor-
rected return, and at the same time pay any tax due on the basis of it. If the person fails
to file the return or corrected return, the commissioner shall make a return, or corrected
return, for the person from the commissioner’s own knowledge and from information
that the commissioner can obtain through testimony, or otherwise, and assess a tax on
the basis of it. The tax (less any payments previously made on account of the tax for
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the taxable period covered by such return) must be paid immediately upon written
notice and demand. A return or assessment made by the commissioner is prima facie
correct and valid, and the person shall have the burden of establishing its incorrectness
or invalidity in an action or proceeding in respect to it.

History: 1987 ¢ 268 art 13 5 37

297.43 PENALTIES.

Subdivision 1. Penalty on unpaid tax. If a tax imposed by this chapter, or any part
of it, is not paid within the time required for the payment, or an extension of time, or
within 30 days after final determination of an appeal to the tax court relating to it, there
shall be added to the tax a penalty equal to five percent of the amount remaining unpaid
if the failure is for not more than 30 days, with an additional penalty of five percent
of the amount of tax remaining unpaid during each additional 30 days or fraction
thereof, not exceeding 15 percent in the aggregate.

Subd. 2. Penalty for failure to file. If a person fails to make and file a return within
the time required under sections 297.07, 297.23, and 297.35, there shall be added to
the tax five percent of the amount of tax not paid on or before the date prescribed for
payment of the tax. The amount so added to any tax under this subdivision and subdi-
vision 1 shall be collected at the same time and in the same manner and as a part of
the tax and shall bear interest at the rate specified in section 270.75 from the time the
tax should have been paid, unless the tax has been paid before the discovery of the negli-
gence, in which case the amount so added shall be collected in the same manner as the
tax.

In the case of a failure to file a return within 60 days of the date prescribed for filing
of the return (determined with regard to any extension of time for filing), the addition
to tax under this subdivision shall not be less than the lesser of (i) $200; or (ii) the
greater of (a) 25 percent of the amount required to be shown as tax on the return with-
out reduction for any payments made or refundable credits allowable against the tax;
or (b) $50.

Subd. 3. Combined penalties. Where penalties are imposed under subdivisions 1
and 2, the penalties imposed under both subdivisions combined, other than the mini-
mum penalty under subdivision 2, shall not exceed 38 percent in the aggregate.

Subd. 4. Willful failure; fraud. If a person willfully fails to file a return or make a
payment required by this chapter, or willfully files a false or fraudulent return, or will-
fully attempts in any manner to evade or defeat the tax or payment of it, there shall
also be imposed a penalty in an amount equal to 50 percent of the tax (less any amounts
paid on the basis of the false or fraudulent return) found due for the period to which
the return related. The penalty imposed by this subdivision shall be collected as part
of the tax, and is in addition to any other penalties, civil and criminal, provided by this
section.

Subd. 4a. Penalty for repeated failures to file returns or pay taxes. If there is a pat-
tern by a person of repeated failures to timely file returns or timely pay taxes, and writ-
ten notice is given that a penalty will be imposed if such failures continue, a penalty
of 25 percent of the amount of tax not timely paid as a result of each such subsequent
failure is added to the tax. The penalty can be abated under the abatement authority
in section 270.07, subdivisions 1, paragraph (e), and 6.

Subd. 5. Order payments credited. All payments received may, in the discretion of
the commissioner of revenue, be credited first to the oldest liability not secured by a
judgment or lien, but in all cases shall be credited first to penaltles next to interest, and
then to the tax due.

Subd. 6. Interest. The amount of tax not timely paid, together with any penalty
imposed in this section, shall bear interest at the rate specified in section 270.75 from
the time such tax should have been paid until paid. Any interest and penalty shall be
added to the tax and collected as a part of it.

Subd. 7. Extension of time. The commissioner may extend the time for filing
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returns and remittance of tax, deficiencies, and penalties for not more than 60 days.
The commissioner may require that a tentative return be filed at the time fixed for filing
the regularly required return and that payment of the tax be made with it on the basis
of the tentative return.

When an extension of time for payment has been granted under this section, inter-
est shall be payable at the rate provided in section 270.75 from the date when the pay-
ment should have been made, if no extension had been granted, until the tax is paid.

Subd. 8. Civil action. The, commissioner may recover the amount of any tax due
and unpaid, interest, and any penalty in a civil action. The collection of the tax, interest,
or penalty is not a bar to any prosecution under this chapter.

Subd. 9. Negligence; intentional disregard of law or rules. If any part of any addi-
tional assessment is due to negligence or intentional disregard of the provisions of this
chapter or rules of the commissioner of revenue (but without intent to defraud), there
shall be added to the tax an amount equal to ten percent of the additional assessment.
The amount of the tax together with this amount shall bear interest at the rate specified
in section 270.75 from the time the tax should have been paid until paid.

Subd. 10. Statute of limitations. Notwithstanding section 628.26, or other provi-
sion of the criminal laws of this state, an indictment may be found and filed or a com-
plaint filed upon a criminal offense specified in this chapter, in the proper court within
six years after the offense is committed.

History: 1987 ¢ 268 art 13 5 38, 1989 ¢ 324 5 27; 1991 ¢ 291 art 95 28; 1993 ¢ 375
art 10 s 33-35 :

297.44 TIME LIMITATIONS.

Subdivision 1. Time for assessment; notice. Except as otherwise provided in this
chapter, the amount of taxes assessable with respect to a taxable period must be
assessed within three years after the return for the period is filed. The taxes are consid-
ered assessed within the meaning of this section when the commissioner has prepared
a notice of tax assessment and mailed it to the person required to file a return to the
post office address given in the return. The record of the mailing is presumptive evi-
dence of the giving of the notice, and the records must be preserved by the commis-
sioner.

Subd. 2. Omission over 25 percent. If the person required to file the return omits
from the return a dollar amount properly includable in it that is in excess of 25 percent
of the dollar amount reported in the return, the tax may be assessed, or a proceeding
in court for the collection of such tax may be begun, at any time within five years after
the return was filed.

Subd. 3. Date of filing. For purposes of this section and section 297.36, a return
filed before the last day prescribed by law for its filing is considered filed on the last day.

Subd. 4. Fraud; failure to file. In the case of a false or fraudulent return with intent
to evade tax or failure with the same intent to file a return, the tax may be assessed at
any time, and a proceeding in court for the collection of the tax must be begun within
five years after the assessment.

Subd. 5. Collection. Where the assessment of any tax is made within the period of
limitation properly applicable to it, the tax may be collected by a proceeding in court,
but only if begun within five years after the date of assessment.

Subd. 6. Suspension of time; bankruptcy proceedings. The time during which a tax
must be assessed or collection proceedings commenced under this chapter is suspended
during the period from the date of a filing of a petition in bankruptcy until 30 days after
notice to the commissioner of revenue that the bankruptcy proceedings have been
closed or dismissed, or that the automatic stay has been terminated or has expired.

The suspension of the statute of limitations under this subdivision applies to the
person against whom the petition in bankruptcy is filed, and to all other persons who
may be wholly or partially liable for the tax under this chapter.

History: /1988 ¢ 719 art 115 16
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