MINNESOTA STATUTES 1994

853 NURSING HOMES 144A.01

CHAPTER 144A
NURSING HOMES

144A.01 Definitions. 144A.251 Mandatory proceedings.

144A.02 Licensure; penalty. 144A.26 Reciprocity with other states.
144A.03 License application. 144A.27 Acting administrators.
144A.04 Qualifications for license. 144A.28 Severability.
144A.05 License renewal. 144A.29 Continuity of rules; authority.
144A.06 Transfer of interests, 144A.30 Pets in nursing homes. .
144A.07 Fecs. 144A.31 Interagency long-term care
144A.071 Moratorium on certification of planning committee.

nursing home beds. 144A.33 Resident and family advisory
144A.073 Review of proposals requiring council education.

exceptions to the moratorium. HOME CARE HOSPICE PROGRAM
144A.08 Physical standards; penalty. 144A.43 Definitions.
144A.09 Facilities excluded. 144A.44 Home care bill of rights.
144A.10 Inspection; commissioner of 144A.45 Regulation of home care

health; fines. services.
144A.103 Penalty for death of a resident. [44A.46 Licensure,
144A.105 Suspension of admissions. 144A.461 Registration.
144A.11 License suspension or 144A.465 Licensure; penalty.

revocation; hearing; relicensing. 144A.47 Information and referral
144A.115 Violations; penalties. services.
144A.12 Injunctive relief; subpocnas. 144A.48 Hospice programs.
144A.13 Complaints; resident’s rights. 144A.49 Temporary procedures.
144A.135 Transfer and discharge appeals. HEALTH CARE
144A.14 Voluntary receivership. FACILITY GRIEVANCES
144A.15 Involuntary receivership. 144A.51 Definitions.
144A.154 Rate recommendation. 144A.52 Office of health facility
144A.155 Placement of monitor. complaints.
144A.16 Cessation of operations. 144A.53 Director; powers and duties.
144A.18 Administrator’s licenses; penalty. 144A.54 Publication of recommendations;

BOARD OF EXAMINERS reports.
FOR ADMINISTRATORS NURSING ASSISTANTS

144A.19 Board of examiners for 144A.61 Nursing assistant training.

administrators. 144A.611 Reimbursable expenses payable
144A.20 Administrator qualifications. to nursing assistants.
144A.21 Administrator licenses. 144A.612 Appeals from findings of abuse,
144A.22 Organization of board. neglect, or misappropriation of
144A.23 Jurisdiction of board. property.

144A.24 Duties of the board.

144A.01 DEFINITIONS.

Subdivision 1. Scepe. For the purposes of sections 144A.01 to 144A.27, the terms
defined in this section have the meanings given them.

Subd. 2. Commissioner of health. “Commissioner of health” means the state com-
missioner of health established by section 144.011.

Subd. 3. Board of examiners. “Board of examiners” means the board of examiners
for nursing home administrators established by section 144A.19.

Subd. 3a. Certified. “Certified” means certified for participation as a provider in
the Medicare or Medicaid programs under title XVIII or XIX of the Social Security
Act.

Subd. 4. Centrolling person. “Controlling person” means any public body, govern-
mental agency, business entity, officer, nursing home administrator, or director whose
responsibilities include the direction of the management or policies of a nursing home.
“Controlling person” also means any person who, directly or indirectly, beneficially
owns any interest in: .

(a) Any corporation, partnership or other business association which is a control-
ling person;

(b) The land on which a nursing home is located;

(c) The structure in which a nursing home is located;

(d) Any mortgage, contract for deed, or other obligation secured in whole or part
by the land or structure comprising a nursing home; or
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(e) Any lease or sublease of the land, structure, or facilities comprising a nursing
home. '

“Controlling person” does not include:

(a) A bank, savings bank, trust company, building and loan association, savings
and loan association, credit union, industrial loan and thrift company, investment
banking firm, or insurance company unless the entity directly or through a subsidiary
operates a nursing home;

(b) An individual state official or state employee, or a member or employee of the
governing body of a political subdivision of the state which operates one or more nurs-
ing homes, unless the individual is also an officer or director of a nursing home, receives
any remuneration from a nursing home, or owns any of the beneficial interests not
excluded in this subdivision;

(c) A natural person who is a member of a tax-exempt organization under section
290.05, subdivision 1, clause (i), unless the individual is also an officer or director of
a nursing home, or owns any of the beneficial interests not excluded in this subdivision;
and

(d) A natural person who owns less than five percent of the outstanding common
shares of a corporation:

(1) whose securities are exempt by virtue of section 80A.15, subdivision 1, clause
(f); or

(2) whose transactions are exempt by virtue of section 80A.15, subdivision 2,
clause (b).

Subd. 4a. Emergency. “Emergency” means a situation or physical condition that
creates or probably will create an immediate and serious threat to a resident’s health
or safety.

Subd. 5. Nursing home. “Nursing home” means a facility or that part of a facility
which provides nursing care to five or more persons. “Nursing home” does not include
a facility or that part of a facility which is a hospital, a hospital with approved swing
beds as defined in section 144.562, clinic, doctor’s office, diagnostic or treatment cen-
ter, or a residential program licensed pursuant to sections 245A.01 to 245A.16 or
252.28.

Subd. 6. Nursing care. “Nursing care” means health evaluation and treatment of
patients and residents who are not in need of an acute care facility but who require nurs-
ing supervision on an inpatient basis. The commissioner of health may by rule establish
levels of nursing care.

Subd. 7. Uncorrected violation. “Uncorrected violation” means a violation of a
statute or rule or any other deficiency for which a notice of noncompliance has been
i1ssued and fine assessed and allowed to be recovered pursuant to section 144A.10, sub-
division 8.

Subd. 8. Managerial employee. “Managerial employee” means an employee of a
nursing home whose duties include the direction of some or all of the management or
policies of the nursing home.

Subd. 9. Nursing home administrator. “Nursing home administrator” means a per-
son who administers, manages, supervises, or is in general administrative charge of a
nursing home, whether or not the individual has an ownership interest in the home,
and whether or not the person’s functions and duties are shared with one or more indi-
viduals, and who is licensed pursuant to section 144A.21.

Subd. 10. Repeated violation. “Repeated violation™ means the issuance of two or
more correction orders, within a 12-month period, for a violation of the same provision
of a statute or rule.

History: 1976 ¢ 1735 1; 1977 ¢ 305 5 45; 1980 ¢ 509 5 43; 1Sp1981 c 4 art 15 79;
1982 ¢ 633 s 1; 1Sp1985 ¢ 35 5-7; 1986 ¢ 444; 1989 ¢ 282 art 2 s 24; art 3 5 6,7
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144A.02 LICENSURE; PENALTY.

Subdivision 1. No facility shall be used as a nursing home to provide nursing care
unless the facility has been licensed as a nursing home. The commissioner of health may
license a facility as a nursing home if the facility meets the criteria established by sec-
tions 144A.02 to 144A.10, and the rules promulgated thereunder. A license shall
describe the facility to be licensed by address and by legal property description. The
license shall specify the location and square footage of the floor space constituting the
facility and shall incorporate by reference the plans and specifications of the facility,
which plans and specifications shall be kept on file with the commissioner of health.
The license may also specify the level or levels of nursing care which the facility is
licensed to provide and shall state any conditions or limitations imposed on'the facility
in accordance with the rules of the commissioner of health.

Subd. 2. A controlling person of a nursing home in violation of this section is guilty
of a misdemeanor. The provisions of this subdivision shall not apply to any controlling
person who had no legal authority to affect or change decisions related to the operation
of the nursing home.

History: 1976 ¢ 173 s 2; 1977 ¢ 305 s 45

144A.03 LICENSE APPLICATION.

Subdivision 1. Form; requirements. The commissioner of health by rule shall estab-
lish forms and procedures for the processing of nursing home license applications. An
application for a nursing home license shall include the following information:

(a) The names and addresses of all controlling persons and managerial employees
of the facility to be licensed;

(b) The address and legal property description of the facility;

(c) A copy of the architectural and engineering plans and specifications of the facil-
ity as prepared and certificd by an architect or engineer registered to practice in this
state; and

" (d) Any other relevant information which the commissioner of health by rule or
otherwise may determine is necessary to properly evaluate an application for license.

A controlling person which is a corporation shall submit copies of its articles of
incorporation and bylaws and any amendments thereto as they occur, together with the
names and addresses of its officers and directors. A controlling person which is a foreign
corporation shall furnish the commissioner of health with a copy of its certificate -of
authority to do business in this state. An application on behalf of a controlling person
which is a corporation, association or a.governmental unit or instrumentality shall be
signed by at least two officers or managing agents of that entity.

Subd. 2. Agents. Each application for a nursing home license or for renewal of a
nursing home license shall specify one or more controlling persons or managerial
employees as agents:

(a) Who shall be responsible for dealing with the commissioner of health on all
matters provided for in sections 144A.01 to 144A.16; and

(b) On whom personal service of all notices and orders shall be made, and who
shall be authorized to accept service on behalf of all of the controlling persons of the
facility, in proceedings under sections 144A.06; 144A.10, subdivisions 4, 5, and 7,
144A.11, subdivision 3; and 144A.15. Notwithstanding any law to the contrary, per-
sonal service on the designated person or persons named in an application shall be
deemed to be service on all of the controlling persons or managerial employee of the
facility, and it shall not be a defense to any action arising under sections 144A.06;
144A.10, subdivisions 4, 5 and 7; 144A.11, subdivision 3; and 144A.15, that personal
service was not made on each controlling person or managerial employee of the facility.
The designation of one or more controlling persons or managerial employees pursuant
to this subdivision shall not affect the legal responsibility of any other controlling per-
son or managerial employee under sections 144A.01 to 144A.16.

History: 1976 ¢ 173 5 3; 1977 ¢ 305 s 45; 1987 c 384 art 25 1
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144A.04 QUALIFICATIONS FOR LICENSE.

Subdivision 1. Compliance required. No nursing home license shall be issued to a
facility unless the commissioner of health determines that the facility complies with the
requirements of this section.

Subd. 2. Application. The controlling persons of the facility must comply with the
application requirements specified by section 144A.03 and the rules of the commis-
sioner of health, .

Subd. 2a. Rules; locks. The commissioner shall not adopt any rule unconditionally
prohibiting locks on patient room doors in nursing homes. The commissioner may
adopt a rule requiring locks to be consistent with the applicable rules enforced by the
state fire marshal.

Subd. 3. Standards. The facility must meet the minimum health, sanitation, safety
and comfort standards prescribed by the rules of the commissioner of health with
respect to the construction, equipment, maintenance and operation of a nursing home.
The commissioner of health may temporarily waive compliance with one or more of
the standards if the commissioner determines that:

(a) Temporary noncompliance with the standard will not create an imminent risk
of harm to a nursing home resident; and

(b) A controlling person on behalf of all other controlling persons:

(1) Has entered into a contract to obtain the materials or labor necessary to meet
the standard set by the commissioner of health, but the supplier or other contractor has
failed to perform the terms of the contract and the inability of the nursing home to meet
the standard is due solely to that failure; or

(2) Is otherwise making a diligent good faith effort to meet the standard.

The commissioner of health shall allow, by rule, a nursing home to provide fewer
hours of nursing care to intermediate care residents of a nursing home than required
by the present rules of the commissioner if the commissioner determines that the needs
of the residents of the home will be adequately met by a lesser amount of nursing care.

Subd. 3a. Rules; double beds. The commissioner shall not adopt any rule which
unconditionally prohibits double beds in a nursing home. The commissioner may
adopt rules setting criteria for when double beds will be allowed.

Subd. 4. Controlling person restrictions. (a) The controlling persons of a nursing
home may not include any person who was a controlling person of another nursing
home during any period of time in the previous two-year period:

(1) during which time of control that other nursing home incurred the following
number of uncorrected or repeated violations:

(i) two or more uncorrected violations or one or more repeated violations which
created an imminent risk to direct resident care or safety; or

(ii) four or more uncorrected violations or two or more repeated violations of any
nature for which the fines are in the four highest daily fine categories prescribed in rule;
or

(2) who was convicted of a felony or gross misdemeanor that relates to operation
of the nursing home or directly affects resident safety or care, during that period.

(b) The provisions of this subdivision shall not apply to any controlling person
who had no legal authority to affect or change decisions related to the operation of the
nursing home which incurred the uncorrected violations.

Subd. 4a. Stay of adverse action required by controlling person restrictions. (a) In
lieu of revoking, suspending, or refusing to renew the license of a nursing home with
a controlling person disqualified by subdivision 4, paragraph (a), clause (1), the com-
missioner may issue an order staying the revocation, suspension, or nonrenewal of the
nursing home license. The order may, but need not, be contingent upon the nursing
home’s compliance with restrictions and conditions imposed on the license to ensure
the proper operation of the nursing home and to protect the health, safety, comfort,
treatment, and well-being of the residents in the home. The decision to issue an order
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for stay must be made within 90 days of the commissioner’s determination that a con-
trolling person is disqualified by subdivision 4, paragraph (a), clause (1), from operating
a nursing home.

(b) In determining whether to issue a stay and to impose conditions and restric-
tions, the commissioner shall consider the following factors:

(1) the ability of the controlling persons to operate other nursing homes in accor-
dance with the licensure rules and laws; '

(2) the conditions in the facility that received the number and type of uncorrected
or repeated violations described in subdivision 4, paragraph (a), clause (1); and

(3) the conditions and compliance history of each of the nursing homes operated
by the controlling persons.

(c) The commissioner’s decision to exercise the authority under this subdivision
in lieu of revoking, suspending, or refusing to renew the license of the nursing home
is not subject to administrative or judicial review.

(d) The order for the stay of revocation, suspension, or nonrenewal of the nursing
home license must include any conditions and restrictions on the nursing home license
that the commissioner deems necessary based upon the factors listed in paragraph (b).

(e) Prior to issuing an order for stay of revocation, suspension, or nonrenewal, the
commissioner shall inform the controlling persons, in writing, of any conditions and
restrictions that will be imposed. The controlling persons shall, within ten working
days, notify the commissioner in writing of their decision to accept or reject the condi-
tions and restrictions. If the nursing home rejects any of the conditions and restrictions,
the commissioner shall either modify the conditions and restrictions or take action to
suspend, revoke, or not renew the nursing home license.

(f) Upon issuance of the order for stay of revocation, suspension, or nonrenewal,
the controlling persons shall be responsible for compliance with the conditions and
restrictions contained therein. Any time after the conditions and restrictions have been
in place for 180 days, the controlling persons may petition the commissioner for
removal or modification of the conditions and restrictions. The commissioner shall
respond to the petition within 30 days of the receipt of the written petition. If the com-
missioner denies the petition, the controlling persons may request a hearing under the
provisions of chapter 14. Any hearing shall be limited to a determination of whether
the conditions and restrictions shall be modified or removed. At the hearing, the con-
trolling persons will have the burden of proof.

(g) The failure of the controlling persons to comply with the conditions and restric-
tions contained in the order for stay shall result in the immediate removal of the stay
and the commissioner shall take action to suspend, revoke, or not renew the license.

(h) The conditions and restrictions are effective for two years after the date they
are imposed.

(i) Nothing in this subdivision shall be construed to limit in any way the commis-
sioner’s ability to impose other sanctions against a nursing home license under the stan-
dards set forth in state or federal law whether or not a stay of revocation, suspension,
or nonrenewal is issued.

Subd. 5. Administrators. Except as otherwise provided by this subdivision, a nurs-
ing home must have a full time licensed nursing home administrator serving the facil-
ity. In any nursing home of less than 25 beds, the director of nursing services may also
serve as the licensed nursing home administrator. Two nursing homes under common
ownership having a total of 150 beds or less and located within 75 miles of each other
may share the services of a licensed administrator if the administrator divides full-time
work week between the two facilities in proportion to the number of beds in each facil-
ity. Every nursing home shall have a person-in-charge on the premises at all times in
the absence of the licensed administrator. The name of the person in charge must be
posted in a conspicuous place in the facility. The commissioner of health shall by rule
promulgate minimum education and experience requirements for persons-in-charge,
and may promulgate rules specifying the times of day during which a licensed adminis-
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trator must be on the nursing home’s premises. In the absence of rules adopted by the
commissioner governing the division of an administrator’s time between two nursing
homes, the administrator shall designate and post the times the administrator will be
on site in each home on a regular basis. A nursing home may employ as its administra-
tor the administrator of a hospital licensed pursuant to sections 144.50 to 144.56 if the
individual is licensed as a nursing home administrator pursuant to section 144A.20 and
the nursing home and hospital have a combined total of 150 beds or less and are located
within one mile of each other. A nonproprietary retirement home having fewer than
15 licensed nursing home beds may share the services of a licensed administrator with
a nonproprietary nursing home, having fewer than 150 licensed nursing home beds,
that is located within 25 miles of the retirement home. A nursing home which is located
in a facility licensed as a hospital pursuant to sections 144.50 to 144.56, may employ
as its administrator the administrator of the hospital if the individual meets minimum
education and long term care experience criteria set by rule of the commissioner of
health.

Subd. 6. Managerial employee or licensed administrator; employment prohibitions.
A nursing home may not employ as a managerial employee or as its licensed adminis-
trator any person who was a managerial employee or the licensed administrator of
another facility during any period of time in the previous two-year period:

(a) During which time of employment that other nursing home incurred the fol-
lowing number of uncorrected violations which were in the jurisdiction and control of
the managerial employee or the administrator:

(1) two or more uncorrected violations or one or more repeated violations which
created an imminent risk to direct resident care or safety; or

(2) four or more uncorrected violations or two or more repeated violations of any
nature for which the fines are in the four highest daily fine categories prescribed in rule;
or

(b) who was convicted of a felony or gross misdemeanor that relates to operation
of the nursing home or directly affects resident safety or care, during that period.

Subd. 7. Minimum nursing staff requirement. Notwithstanding the provisions of
Minnesota Rules, part 4655.5600, the minimum staffing standard for nursing personnel
in certified nursing homes is as follows:

(a) The minimum number of hours of nursing personnel to be provided in a nurs-
ing home is the greater of two hours per resident per 24 hours or 0.95 hours per stan-
dardized resident day.

(b) For purposes of this subdivision, “hours of nursing personnel” means the paid,
on-duty, productive nursing hours of all nurses and nursing assistants, calculated on
the basis of any given 24-hour period. “Productive nursing hours” means all on-duty
hours during which nurses and nursing assistants are engaged in nursing duties. Exam-
ples of nursing duties may be found in Minnesota Rules, parts 4655.5900, 4655.6100,
and 4655.6400. Not included are vacations, holidays, sick leave, in-service classroom
training, or lunches. Also not included are the nonproductive nursing hours of the in-
service training director. In homes with more than 60 licensed beds, the hours of the
director of nursing are excluded. “Standardized resident day” means the sum of the
number of residents in each case mix class multiplied by the case mix weight for that
resident class, as found in Minnesota Rules, part 9549.0059, subpart 2, calculated on
the basis of a facility’s census for any given day. For the purpose of determining a facili-
ty’s census, the commissioner of health shall exclude the resident days claimed by the
facility for resident therapeutic leave or bed hold days.

(c) Calculation of nursing hours per standardized resident day is performed by
dividing total hours of nursing personnel for a given period by the total of standardized
resident days for that same period.

(d) A nursing home that is issued a notice of noncompliance under section
144A.10, subdivision §, for a violation of this subdivision, shall be assessed a civil fine
of $300 for each day of noncompliance, subject to section 144A.10, subdivisions 7 and
8.
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Subd. 8. Residents with AIDS or hepatitis. A nursing home must accept as a resi-
dent a person who is infected with the human immunodeficiency virus or the hepatitis
B virus unless the facility cannot provide appropriate care for the person under Minne-
sota Rules, part 4655.1500, subpart 2, or the person is otherwise not eligible for admis-
sion under state laws and rules.

Subd. 9. Cardiopulmonary resuscitation training. Effective October 1, 1989, a nurs-
ing home must have on duty at all times at least one staff member who is trained in
single rescuer adult cardiopulmonary resuscitation and who has completed the initial
training or a refresher course within the previous two years.

History: 1976 ¢ 173 s 4; 1977 ¢ 305 5 45, 1977 ¢ 326 5 2; 1978 ¢ 536 5 1; 1981 ¢ 23
53,1981 c2452;, 1982 c 61453, 1982 c 633523 1983c312art 1s17; 1Sp1985 ¢ 3
58,9 1986 c 444; 1988 c 689 art 2 5 35; 1989 ¢ 282 art 3 5 8-10; 1990 ¢ 498 s 1,2; 1991
c169s 1 1993c 326 art 135 1,2; 1Sp1993 c 1 art 95 53

144A.05 LICENSE RENEWAL.

Unless the license expires in accordance with section 144A.06 or is suspended or
revoked in accordance with section 144A.11, a nursing home license shall remain effec-
tive for a period of one year from the date of its issuance. The commissioner of health
by rule shall establish forms and procedures for the processing of license renewals. The
commissioner of health shall approve a license renewal application if the facility con-
tinues to satisfy the requirements, standards and conditions prescribed by sections
144A.01 to 144A.16 and the rules promulgated thereunder. The commissioner shall not
approve the renewal of a license for a nursing home bed in a resident room with more
than four beds. Except as provided in section 144A.08, a facility shall not be required
to submit with each application for a license renewal additional copies of the architec-
tural and engineering plans and specifications of the facility. Before approving a license
renewal, the commissioner of health shall determine that the facility’s most recent bal-
ance sheet and its most recent statement of revenues and expenses, as audited by the
state auditor, by a certified public accountant licensed by this state or by a public ac-
countant as defined in section 412.222 have been received by the department of human
services.

History: 1976 ¢ 1735 5; 1977 ¢ 305 s 45; 1977 ¢ 326 s 3; 1984 c 654 art 5 5 58; 1987
c384art2sl; 1987 c403 art4s2

144A.06 TRANSFER OF INTERESTS.

Subdivision 1. Netice; expiration of license. Any.controlling person who makes any
transfer of a beneficial interest in a nursing home shall notify the commissioner of
health of the transfer within 14 days of its occurrence. The notification shall identify
by name and address the transferor and transferee and shall specify the nature and
amount of the transferred interest. On determining that the transferred beneficial inter-
est exceeds ten percent of the total beneficial interest in the nursing home facility, the
structure in which the facility is located, or the land upon which the structure is located,
the commissioner may, and on determining that the transferred beneficial interest
exceeds 50 percent of the total beneficial interest in the facility, the structure in which
the facility is located, or the land upon which the structure is located, the commissioner
shall require that the license of the nursing home expire 90 days after the date of trans-
fer. The commissioner of health shall notify the nursing home by certified mail of the
expiration of the license at least 60 days prior to the date of expiration.

Subd. 2. Relicensure. The commissioner of health by rule shall prescribe proce-
dures for relicensure under this section. The commissioner of health shall relicense a
nursing home if the facility satisfies the requirements for license renewal established
by section 144A.05. A facility shall not be relicensed by the commissioner if at the time
of transfer there are any uncorrected violations. The commissioner of health may tem-
porarily waive correction of one or more violations if the commissioner determines
that;
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(a) Temporary noncorrection of the violation will not create an imminent risk of
harm to a nursing home resident; and
(b) A controlling person on behalf of all other controlling persons:

(1) Has entered into a contract to obtain the materials or labor necessary to correct
the violation, but the supplier or other contractor has failed to perform the terms of
the contract and the inability of the nursing home to correct the violation is due solely
to that failure; or

(2) is otherwise making a diligent good faith effort to correct the violation.

History: 1976 ¢ 173 5 6; 1977 ¢ 305 s 45; 1986 ¢ 444

144A.07 FEES.

Each application for a license to operate a nursing home, or for a renewal of license,
except an application by the Minnesota veterans home or the commissioner of human
services for the licensing of state institutions, shall be accompanied by a fee to be pre-
scribed by the commissioner of health pursuant to section 144.122. No fee shall be
refunded.

History: 1976 ¢ 173 s 7; 1977 ¢ 305 s 45; 1984 ¢ 654 art 5 5 58

144A.071 MORATORIUM ON CERTIFICATION OF NURSING HOME BEDS.

Subdivision 1. Findings. The legislature declares that a moratorium on the licen-
sure and medical assistance certification of new nursing home beds and construction
projects that exceed the lesser of $500,000 or 25 percent of a facility’s appraised value
is necessary to control nursing home expenditure growth and enable the state to meet
the needs of its elderly by providing high quality services in the most appropriate man-
ner along a continuum of care.

Subd. 1a. Definitions. For purposes of sections 144A.071 to 144A.073, the follow-
ing terms have the meanings given them:

(a) “attached fixtures” has the meaning given in Minnesota Rules, part 9549.0020,
subpart 6.

(b) “buildings” has the meaning given in Minnesota Rules, part 9549.0020, sub-
part 7.

(c) “capital assets™ has the meaning given in section 256B.421, subdivision 16.

(d) “commenced construction” means that all of the following conditions were
met: the final working drawings and specifications were approved by the commissioner
of health; the construction contracts were let; a timely construction schedule was devel-
oped, stipulating dates for beginning, achieving various stages, and completing con-
struction; and all zoning and building permits were applied for.

(e) “completion date” means the date on which a certificate of occupancy is issued
for a construction project, or if a certificate of occupancy is not required, the date on
which the construction project is available for facility use.

(f) “construction” means any erection, building, alteration, reconstruction, mod-
ernization, or improvement necessary to comply with the nursing home licensure rules.

(g) “construction project” means:

(1) acapital asset addition to, or replacement of a nursing home or certified board-
ing care home that results in new space or the remodeling of or renovations to existing
facility space;

(2) the remodeling or renovation of existing facility space the use of which is modi-
fied as a result of the project described in clause (1). This existing space and the project
described in clause (1) must be used for the functions as designated on the construction
plans on completion of the project described in clause (1) for a period of not less than
24 months; or

(3) capital asset additions or replacements that are completed within 12 months
before or after the completion date of the project described in clause (1).
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(h) “new licensed” or “new certified beds” means:

(1) newly constructed beds in a facility or the construction of a new facility that
would increase the total number of licensed nursing home beds or certified boarding
care or nursing home beds in the state; or

(2) newly licensed nursing home beds or newly certified boarding care or nursing
home beds that result from remodeling of the facility that involves relocation of beds
but does not result in an increase in the total number of beds, except when the project
involves the upgrade of boarding care beds to nursing home beds, as defined in section
144A.073, subdivision 1. “Remodeling” includes any of the type of conversion, renova-
tion, replacement, or upgrading projects as defined in section 144A.073, subdivision
1.

(i) “project construction costs” means the cost of the facility capital asset addi-
tions, replacements, renovations, or remodeling projects, construction site preparation
costs, and related soft costs. Project construction costs also include the cost of any
remodeling or renovation of existing facility space which is modified as a result of the
construction project.

Subd. 2. Moratorium. The commissioner of health, in coordination with the com-
missioner of human services, shall deny each request for new licensed or certified nurs-
ing home or certified boarding care beds except as provided in subdivision 3 or 4a, or
section 144A.073. “Certified bed” means a nursing home bed or a boarding care bed
certified by the commissioner of health for the purposes of the medical assistance pro-
gram, under United States Code, title 42, sections 1396 et seq.

The commissioner of human services, in coordination with the commissioner of
health, shall deny any request to issue a license under section 252.28 and chapter 245A
to a nursing home or boarding care home, if that license would result in an increase in
the medical assistance reimbursement amount.

In addition, the commissioner of health must not approve any construction project
whose cost exceeds $500,000, or 25 percent of the facility’s appraised value, whichever
is less, unless:

(a) any construction costs exceeding the lesser of $500,000 or 25 percent of the
facility’s appraised value are not added to the facility’s appraised value and are not
included in the facility’s payment rate for reimbursement under the medical assistance
program; or

(b) the project:

(1) has been approved through the process described in section 144A.073;

(2) meets an exception in subdivision 3 or 4a;

(3) is necessary to correct violations of state or federal law issued by the commis-
sioner of health; ,

(4) is necessary to repair or replace a portion of the facility that was destroyed by
fire, lightning, or other hazards provided that the provisions of subdivision 4a, clause
(a), are met;

(5) as of May 1, 1992, the facility has submitted to the commissioner of health
written documentation evidencing that the facility meets the “commenced construc-
tion” definition as specified in subdivision 1a, clause (d), or that substantial steps have
been taken prior to April 1, 1992, relating to the construction project. “Substantial
steps” require that the facility has made arrangements with outside parties relating to
the construction project and include the hiring of an architect or construction firm, sub-
mission of preliminary plans to the department of health or documentation from a
financial institution that financing arrangements for the construction project have been
made; or

(6) is being proposed by a licensed nursing facility that is not certified to partici-
pate in the medical assistance program and will not result in new licensed or certified
beds.

Prior to the final plan approval of any construction project, the commissioner of
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health shall be provided with an itemized cost estimate for the project construction
costs. If a construction project is anticipated to be completed in phases, the total esti-
mated cost of all phases of the project shall be submitted to the commissioner and shall
be considered as one construction project. Once the construction project is completed
and prior to the final clearance by the commissioner, the total project construction costs
for the construction project shall be submitted to the commissioner. If the final project
construction cost exceeds the dollar threshold in this subdivision, the commissioner of
human services shall not recognize any of the project construction costs or the related
financing costs in excess of this threshold in establishing the facility’s property-related
payment rate.

The dollar thresholds for construction projects are as follows: for construction
projects other than those authorized in clauses (1) to (6), the dollar threshold is
$500,000 or 25 percent of appraised value, whichever is less. For projects authorized
after July 1, 1993, under clause (1), the dollar threshold is the cost estimate submitted
with a proposal for an exception under section 144A.073, plus inflation as calculated
according to section 256B.431, subdivision 3f, paragraph (a). For projects authorized
under clauses (2) to (4), the dollar threshold is the itemized estimate project construc-
tion costs submitted to the commissioner of health at the time of final plan approval,
plus inflation as calculated according to section 256B.431, subdivision 3f, paragraph
(a).

The commissioner of health shall adopt emergency or permanent rules to imple-
ment this section or to amend the emergency rules for granting exceptions to the mora-
torium on nursing homes under section 144A.073. The authority to adopt emergency
rules continues to December 30, 1992.

Subd. 3. Exceptions authorizing an increase in beds. The commissioner of health,
in coordination with the commissioner of human services, may approve the addition
of a new certified bed or the addition of a new licensed nursing home bed, under the
following conditions:

(a) to license or certify a new bed in place of one decertified after July 1, 1993, as
long as the number of certified plus newly certified or recertified beds does not exceed
the number of beds licensed or certified on July 1, 1993, or to address an extreme hard-
ship situation, in a particular county that, together with all contiguous Minnesota coun-
ties, has fewer nursing home beds per 1,000 elderly than the number that is ten percent
higher than the national average of nursing home beds per 1,000 elderly individuals.
For the purposes of this section, the national average of nursing home beds shall be the
most recent figure that can be supplied by the federal health care financing administra-
tion and the number of elderly in the county or the nation shall be determined by the
most recent federal census or the most recent estimate of the state demographer as of
July 1, of each year of persons age 65 and older, whichever is the most recent at the
time of the request for replacement. An extreme hardship situation can only be found
after the county documents the existence of unmet medical needs that cannot be
addressed by any other alternatives;

(b) to certify or license new beds in a new facility that is to be operated by the com-
missioner of veterans affairs or when the costs of constructing and operating the new
beds are to be reimbursed by the commissioner of veterans affairs or the United States
Veterans Administration; or

(c) to license or certify beds in a facility that has been involuntarily delicensed or
decertified for participation in the medical assistance program, provided that an appli-
cation for relicensure or recertification is submitted to the commissioner within 120
days after delicensure or decertification. .

Subd. 3a. [Repealed, 1992 ¢ 513 art 7 s 135]

Subd. 4. Monitoring exceptions for replacement beds. The commissioner of health,
in coordination with the commissioner of human services, shall implement mecha-
nisms to monitor and analyze the effect of the moratorium in the different geographic
areas of the state. The commissioner of health shall submit to the legislature, no later
than January 15, 1984, and annually thereafter, an assessment of the impact of the mor-
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atorium by geographic area, with particular attention to service deficits or problems
and a corrective action plan.

Subd. 4a. Exceptions for replacement beds. It is in the best interest of the state to
ensure that nursing homes and boarding care homes continue to meet the physical plant
licensing and certification requirements by permitting certain construction projects.
Facilities should be maintained in condition to satisfy the physical and emotional needs
of residents while allowing the state to maintain control over nursing home expenditure
growth,

The commissioner of health in coordination with the commissioner of human ser-
vices, may approve the renovation, replacement, upgrading, or relocation of a nursing
home or boarding care home, under the following conditions:

(a) to license or certify beds in a new facility constructed to replace a facility or
to make repairs in an existing facility that was destroyed or damaged after June 30,
1987, by fire, lightning, or other hazard provided:

(i) destruction was not caused by the intentional act of or at the direction of a con-
trolling person of the facility;

(i1) at the time the facility was destroyed or damaged the controlling persons of the
facility maintained insurance coverage for the type of hazard that occurred in an
amount that a reasonable person would conclude was adequate;

(iii) the net proceeds from an insurance settlement for the damages caused by the
hazard are applied to the cost of the new facility or repairs;

(iv) the new facility is constructed on the same site as the destroyed facility or on
another site subject to the restrictions in section 144A.073, subdivision §;

(v) the number of licensed and certified beds in the new facility does not exceed
the number of licensed and certified beds in the destroyed facility; and

(vi) the commissioner determines that the replacement beds are needed to prevent
an inadequate supply of beds.

Project construction costs incurred for repairs authorized under this clause shall not
be considered in the dollar threshold amount defined in subdivision 2;

(b) to license or certify beds that are moved from one location to another within
a nursing home facility, provided the total costs of remodeling performed in conjunc-
tion with the relocation of beds does not exceed 25 percent of the appraised value of
the facility or $500,000, whichever is less;

(c) to license or certify beds in a project recommended for approval under section
144A.073;

(d) to license or certify beds that are moved from an existing state nursing home
to a different state facility, provided there is no net increase in the number of state nurs-
ing home beds;

(e) to certify and license as nursing home beds boarding care beds in a certified
boarding care facility if the beds meet the standards for nursing home licensure, or in
a facility that was granted an exception to the moratorium under section 144A.073, and
if the cost of any remodeling of the facility does not exceed 25 percent of the appraised
value of the facility or $500,000, whichever is less. If boarding care beds are licensed
as nursing home beds, the number of boarding care beds in the facility must not
increase beyond the number remaining at the time of the upgrade in licensure. The pro-
visions contained in section 144A.073 regarding the upgrading of the facilities do not
apply to facilities that satisfy these requirements;

(f) to license and certify up to 40 beds transferred from an existing facility owned
and operated by the Amherst H. Wilder Foundation in the city of St. Paul to a new unit
at the same location as the existing facility that will serve persons with Alzheimer’s dis-
ease and other related disorders. The transfer of beds may occur gradually or in stages,
provided the total number of beds transferred does not exceed 40. At the time of licen-
sure and certification of a bed or beds in the new unit, the commissioner of health shall
delicense and decertify the same number of beds in the existing facility. As a condition
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of receiving a license or certification under this clause, the facility must make a written
commitment to the commissioner of human services that it will not seek to receive an
increase in its property-related payment rate as a result of the transfers allowed under
this paragraph;

(g) tolicense and certify nursing home beds to replace currently licensed and certi-
fied boarding care beds which may be located either in a remodeled or renovated board-
ing care or nursing home facility or in a remodeled, renovated, newly constructed, or
replacement nursing home facility within the identifiable complex of health care facili-
ties in which the currently licensed boarding care beds are presently located, provided
that the number of boarding care beds in the facility or complex are decreased by the
number to be licensed as nursing home beds and further provided that, if the total costs
of new construction, replacement, remodeling, or renovation exceed ten percent of the
appraised value of the facility or $200,000, whichever is less, the facility makes a writ-
ten commitment to the commissioner of human services that it will not seek to receive
an increase in its property-related payment rate by reason of the new construction,
replacement, remodeling, or renovation. The provisions contained in section 144A.073
regarding the upgrading of facilities do not apply to facilities that satisfy these require-
ments;

(h) to license as a nursing home and certify as a nursing facility a facility that is
licensed as a boarding care facility but not certified under the medical assistance pro-
gram, but only if the commissioner of human services certifies to the commissioner of
health that licensing the facility as a nursing home and certifying the facility as a nursing
facility will result in a net annual savings to the state general fund of $200,000 or more;

(i) to certify, after September 30, 1992, and prior to July 1, 1993, existing nursing
home beds in a facility that was licensed and in operation prior to January 1, 1992;

() to license and certify new nursing home beds to replace beds in a facility con-
demned as part of an economic redevelopment plan in a city of the first class, provided
the new facility is located within one mile of the site of the old facility. Operating and
property costs for the new facility must be determined and allowed under existing reim-
bursement rules;

(k) tolicense and certify up to 20 new nursing home beds in a community-operated
hospital and attached convalescent and nursing care facility with 40 beds on April 21,
1991, that suspended operation of the hospital in April 1986. The commissioner of
human services shall provide the facility with the same per diem property-related pay-
ment rate for each additional licensed and certified bed as it will receive for its existing
40 beds;

(1) to license or certify beds in renovation, replacement, or upgrading projects as
defined in section 144A.073, subdivision 1, so long as the cumulative total costs of the
facility’s remodeling projects do not exceed 25 percent of the appraised value of the
facility or $500,000, whichever is less;

(m) to license and certify beds that are moved from one location to another for
the purposes of converting up to five four-bed wards to single or double occupancy
rooms in a nursing home that, as of January 1, 1993, was county-owned and had a
licensed capacity of 115 beds;

(n) to allow a facility that on April 16, 1993, was a 106-bed licensed and certified
nursing facility located in Minneapolis to layaway all of its licensed and certified nurs-
ing home beds. These beds may be relicensed and recertified in a newly-constructed
teaching nursing home facility affiliated with a teaching hospital upon approval by the
legislature. The proposal must be developed in consultation with the interagency com-
mittee on long-term care planning. The beds on layaway status shall have the same sta-
tus as voluntarily delicensed and decertified beds, except that beds on layaway status
remain subject to the surcharge in section 256.9657. This layaway provision expires
July 1, 1995;

(o) to allow a project which will be completed in conjunction with an approved
moratorium exception project for a nursing home in southern Cass county and which
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is directly related to that portion of the facility that must be repaired, renovated, or
replaced, to correct an emergency plumbing problem for which a state correction order
has been issued and which must be corrected by August 31, 1993;

(p) to allow a facility that on April 16, 1993, was a 368-bed licensed and certified
nursing facility located in Minneapolis to layaway, upon 30 days prior written notice
to the commissioner, up to 30 of the facility’s licensed and certified beds by converting
three-bed wards to single or double occupancy. Beds on layaway status shall have the
same status as voluntarily delicensed and decertified beds except that beds on layaway
status remain subject to the surcharge in section 256.9657, remain subject to the license
application and renewal fees under section 144A.07 and shall be subject to a $100 per
bed reactivation fee. In addition, at any time within three years of the effective date
of the layaway, the beds on layaway status may be:

(1) relicensed and recertified upon relocation and reactivation of some or all of the
beds to an existing licensed and certified facility or facilities located in Pine River, Brai-
nerd, or International Falls; provided that the total project construction costs related
to the relocation of beds from layaway status for any facility receiving relocated beds
may not exceed the dollar threshold provided in subdivision 2 unless the construction
project has been approved through the moratorium exception process under section
144A.073;

(2) relicensed and recertified, upon reactivation of some or all of the beds within
the facility which placed the beds in layaway status, if the commissioner has deter-
mined a need for the reactivation of the beds on layaway status.

The property-related payment rate of a facility placing beds on layaway status must
be adjusted by the incremental change in its rental per diem after recalculating the
rental per diem as provided in section 256B.431, subdivision 3a, paragraph (d). The
property-related payment rate for a facility relicensing and recertifying beds from
layaway status must be adjusted by the incremental change in its rental per diem after
recalculating its rental per diem using the number of beds after the relicensing to estab-
lish the facility’s capacity day divisor, which shall be effective the first day of the month
following the month in which the relicensing and recertification became effective. Any
beds remaining on layaway status more than three years after the date the layaway sta-
tus became effective must be removed from layaway status and immediately delicensed
and decertified;

(q) to license and certify beds in a renovation and remodeling project to convert
13 three-bed wards into 13 two-bed rooms and 13 single-bed rooms, expand space, and
add improvements in a nursing home that, as of January 1, 1994, met the following con-
ditions: the nursing home was located in Ramsey county; was not owned by a hospital
corporation; had a licensed capacity of 64 beds; and had been ranked among the top
15 applicants by the 1993 moratorium exceptions advisory review panel. The total
project construction cost estimate for this project must not exceed the cost estimate
submitted in connection with the 1993 moratorium exception process; or

(r) to license and certify beds in a renovation and remodeling project to convert
12 four-bed wards into 24 two-bed rooms, expand space, and add improvements in a
nursing home that, as of January 1, 1994, met the following conditions: the nursing
home was located in Ramsey county; had a licensed capacity of 154 beds; and had been
ranked among the top 15 applicants by the 1993 moratorium exceptions advisory
review panel. The total project construction cost estimate for this project must not
exceed the cost estimate submitted in connection with the 1993 moratorium exception
process.

Subd. §. Report. The commissioners of health and human services shall report to
the senate health care committee and the house health and human services committee
by January 15, 1986, and biennially thereafter regarding:

(1) projections on the number of elderly Minnesota residents including medical
assistance recipients;

(2) the number of residents most at risk for nursing home placement;
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(3) the needs for long-term care and alternative home and noninstitutional ser-
vices;

(4) availability of and access to alternative services by geographic region; and

(5) the necessity or desirability of continuing, modifying, or repealing the morato-
rium in relation to the availability and development of the continuum of long-term care
services.

Subd. 6. Property-related payment rates of new beds. The property-related pay-
ment rates of nursing home or boarding care home beds certified or recertified under
subdivision 3 or 4a, shall be adjusted according to Minnesota nursing facility reim-
bursement laws and rules unless the facility has made a commitment in writing to the
commissioner of human services not to seek adjustments to these rates due to property-
related expenses incurrcd as a result of the certification or recertification. Any licensure
or certification action authorized under repealed statutes which were approved by the
commissioner of health prior to July 1, 1993, shall remain in effect. Any conditions per-
taining to property rate reimbursement covered by these repealed statutes prior to July
1, 1993, remain in effect.

Subd. 7. Submission of cost information. Before approval of final construction
plans for a nursing home or a certified boarding care home construction project, the
licensee shall submit to the commissioner of health an itemized statement of the project
construction cost estimates.

If the construction project includes a capital asset addition, replacement, remodel-
ing, or renovation of space such as a hospital, apartment, or shared or common areas,
the facility must submit to the commissioner an allocation of capital asset costs, soft
costs, and debt information prepared according to Minnesota Rules, chapter 9549.

Project construction cost estimates must be prepared by a contractor or architect
and other licensed participants in the development of the project.

Subd. 8. Final approval. Before conducting the final inspection of the construction
project required by Minnesota Rules, part 4660.0100, and issuing final clearances for
use, the licensee shall provide to the commissioner of health the total project construc-
tion costs of the construction project. If total costs are not available, the most recent
cost figures shall be provided. Final cost figures shall be submitted to the commissioner
when available. The commissioner shall provide a copy of this information to the com-
missioner of human services.

History: 1983 ¢ 1995 1; 1983 ¢ 289 s 115 subd 1; 1984 ¢ 654 art 5 s 58; 1984 ¢ 655
art 15 28; 1Sp1985 ¢ 35 10-12; 1987 ¢ 186 s 15; 1987 c 403 art 45 3; 1Sp1987 c 4 art
2511988 c689art2s 36, 1989c209art2s1; 1989c 282 art 3s 11; 1990 c 4725 1,
1990c 6125 6; 1991 ¢ 93s 1, 1991 c292art4s 1,2;art 7s 25 subd 1,3; 1992 ¢ 513 art
7523 1993 c45s22, ISp1993c lart5s 2; 1994 c 625 art 8 s 46

144A.073 REVIEW OF PROPOSALS REQUIRING EXCEPTIONS TO THE
MORATORIUM.

Subdivision 1. Definitions. For purposes of this section, the following terms have
the meanings given them:

(a) “Conversion” means the relocation of a nursing home bed from a nursing home
to an attached hospital.

(b) “Renovation” means extensive remodeling of, or construction of an addition
to, a facility on an existing site with a total cost exceeding ten percent of the appraised
value of the facility or $200,000, whichever is less.

(c) “Replacement” means the demolition or reconstruction of all or part of an
existing facility.

(d) “Upgrading” means a change in the level of licensure of a bed from a boarding
care bed to a nursing home bed in a certified boarding care facility.

Subd. 2. Request for proposals. At the intervals specified in rules, the interagency
committee shall publish in the State Register a request for proposals for nursing home
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projects to be licensed or certified under section 144A.071, subdivision 4a, clause (c).
The notice must describe the information that must accompany a request and state that
proposals must be submitted to the interagency committee within 90 days of the date
of publication. The notice must include the amount of the legislative appropriation
available for the additional costs to the medical assistance program of projects
approved under this section. If no money is appropriated for a year, the notice for that
year must state that proposals will not be requested because no appropriations were
made. To be considered for approval, a proposal must include the following informa-
tion:

(1) whether the request is for renovation, replacement, upgrading, or conversion;

(2) a description of the problem the project is designed to address;

(3) a description of the proposed project;

(4) an analysis of projected costs, including initial construction and remodeling
costs, site preparation costs, financing costs, and estimated operating costs during the
first two years after completion of the project;

(5) for proposals involving replacement of all or part of a facility, the proposed
location of the replacement facility and an estimate of the cost of addressing the prob-
lem through renovation;

(6) for proposals involving renovation, an estimate of the cost of addressing the
problem through replacement;

(7) the proposed timetable for commencing construction and completing the proj-
ect; and

(8) other information required by rule of the commissioner of health.

Subd. 3. Review and approval of proposals. Within the limits of money specifically
appropriated to the medical assistance program for this purpose, the interagency long-
term care planning committee may recommend that the commissioner of health grant
exceptions to the nursing home licensure or certification moratorium for proposals that
satisfy the requirements of this section. The interagency committee shall appoint an
advisory review panel composed of representatives of consumers and providers to
review proposals and provide comments and recommendations to the committee. The
commissioners of human services and health shall provide staff and technical assistance
to the committee for the review and analysis of proposals. The interagency committee
shall hold a public hearing before submitting recommendations to the commissioner
of health on project requests. The committee shall submit recommendations within 150
days of the date of the publication of the notice, based on a comparison and ranking
of proposals using the criteria in subdivision 4. The commissioner of health shall
approve or disapprove a project within 30 days after receiving the committee’s recom-
mendations. The cost to the medical assistance program of the proposals approved
must be within the limits of the appropriations specifically made for this purpose.
Approval of a proposal expires 18 months after approval by the commissioner of health
unless the facility has commenced construction as defined in section 144A.071, subdi-
vision 1a, paragraph (d). The committee’s report to the legislature, as required under
section 144A.31, must include the projects approved, the criteria used to recommend
proposals for approval, and the estimated costs of the projects, including the costs of
initial construction and remodeling, and the estimated operating costs during the first
two years after the project is completed.

Subd. 3a. Extension of approval of a project requiring an exception to the nursing -
home moratorium. Notwithstanding subdivision 3, a construction project that was
approved by the commissioner under the moratorium exception approval process in
this section prior to July 1, 1992, may be commenced more than 18 months after the
date of the commissioner’s approval but no later than July 1, 1994, or 12 months after
the effective date of a nursing home property-related payment system enacted to replace
the current rate freeze in section 256B.431, subdivision 12, whichever is later.

Subd. 3b. Amendments to approved projects. (a) Nursing facilities that have
received approval on or after July 1, 1993, for exceptions to the moratorium on nursing
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homes through the process described in this section may request amendments to the
designs of the projects by writing the commissioner within 18 months of receiving
approval. Applicants shall submit supporting materials that demonstrate how the
amended projects meet the criteria described in paragraph (b).

(b) The commissioner shall approve requests for amendments for projects
approved on or after July 1, 1993, according to the following criteria:

(1) the amended project designs must provide solutions to all of the problems
addressed by the original application that are at least as effective as the original solu-
tions;

(2) the amended project designs may not reduce the space in each resident’s living
area or in the total amount of common space devoted to resident and family uses by
more than five percent;

(3) the costs recognized for reimbursement of amended project designs shall be the
threshold amount of the original proposal as identified according to section 144A.071,
subdivision 2, except under conditions described in clause (4); and

(4) total costs up to ten percent greater than the cost identified in clause (3) may
be recognized for reimbursement if the proposer can document that one of the follow-
ing circumstances is true:

(1) changes are needed due to a natural disaster;

(ii) conditions that affect the safety or durability of the project that could not have
reasonably been known prior to approval are discovered;

(iii) state or federal law require changes in project design; or

(iv) documentable circumstances occur that are beyond the control of the owner
and require changes in the design.

(c) Approval of a request for an amendment does not alter the expiration of
approval of the project according to subdivision 3.

Subd. 4. Criteria for review. (a) The following criteria must be used to compare and
evaluate all proposals submitted:

(1) the extent to which the average occupancy rate of the facility supports the need
for the proposed project;

(2) the extent to which the average occupancy rate of all facilities in the county in
which the applicant is located, together with all contiguous Minnesota counties, sup-
ports the need for the proposed project;

(3) the extent to which the proposal furthers state long-term care goals, including
the goal of enhancing the availability and use of alternative care services and the goal
of reducing the number of long-term care resident rooms with more than two beds;

(4) the cost-effectiveness of the proposal, including the proposal’s long-term effects
on the costs of the medical assistance program, as determined by the commissioner of
human services; and

(5) other factors developed in rule by the commissioner of health that evaluate and
assess how the proposed project will further promote or protect the health, safety, com-
fort, treatment, or well-being of the facility’s residents.

(b) In addition to the criteria in paragraph (a), the following criteria must be used
to evaluate, compare, and rank proposals involving renovation or replacement:

(1) the extent to which the project improves conditions that affect the health or
safety of residents, such as narrow corridors, narrow door frames, unenclosed fire exits,
and wood frame construction, and similar provisions contained in fire and life safety
codes and licensure and certification rules;

(2) the extent to which the project improves conditions that affect the comfort or
quality of life of residents in a facility or the ability of the facility to provide efficient
care, such as a relatively high number of residents in a room; inadequate lighting or ven-
tilation; poor access to bathing or toilet facilities; a lack of available ancillary space for
dining rooms, day rooms, or rooms used for other activities; problems relating to heat-
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ing, cooling, or energy efficiency; inefficient location of nursing stations; narrow corri-
dors; or other provisions contained in the licensure and certification rules.

Subd. 5. Replacement restrictions. (a) Proposals submitted or approved under this
section involving replacement must provide for replacement of the facility on the exist-
ing site except as allowed in this subdivision.

(b) Facilities located in a metropolitan statistical area other than the Minneapo-
lis-St. Paul seven-county metropolitan area may relocate to a site within the same cen-
sus tract or a contiguous census tract.

(c) Facilities located in the Minneapolis-St. Paul seven-county metropolitan area
may relocate to a site within the same or contiguous health planning area as adopted
in March 1982 by the metropolitan council.

(d) Facilities located outside a metropolitan statistical area may relocate to a site
within the same city or township, or within a contiguous township.

(e) A facility relocated to a different site under paragraph (b), (c), or (d) must not
be relocated to a site more than six miles from the existing site.

{f) The relocation of part of an existing first facility to a second location, under
paragraphs (d) and (e), may include the relocation to the second location of up to four
beds from part of an existing third facility located in a township contiguous to the loca-
tion of the first facility. The six-mile limit in paragraph (e¢) does not apply to this reloca-
tion from the third facility.

Subd. 6. Conversion restrictions. Proposals submitted or approved under this sec-
tion involving conversion must satisfy the following conditions:

(a) Conversion is limited to a total of five beds.

(b) An equivalent number of hospital beds must be delicensed.

(c) The average occupancy rate in the existing nursing home beds must be greater
than 96 percent according to the most recent annual statistical report of the department
of health.

(d) The cost of remodeling the hospital rooms to meet current nursing home con-
struction standards must not exceed ten percent of the appraised value of the nursing
home or $200,000, whichever is less.

(e) The conversion must not result in an increase in operating costs.

Subd. 7. Upgrading restrictions. Proposals submitted or approved under this sec-
tion involving upgrading must satisfy the following conditions:

(a) The facility must meet minimum nursing home care standards.

(b) If beds are upgraded to nursing home beds, the number of boarding care beds
in a facility must not increase in the future.

(c) The average occupancy rate in the existing nursing home beds in an attached
facility must be greater than 96 percent according to the most recent annual statistical
report of the department of health.

Subd. 8. Rulemaking. The commissioner of health shall adopt emergency or per-
manent rules to implement this section. The authority to adopt emergency rules contin-
ues until December 30, 1988.

History: 1987 c 403 art 4 s 4; 1988 c 689 art 2 s 37-39; 1989 ¢ 282 art 3 5 12; 1990
c568art 3s54;1992¢292art 75 25; 1992c 513 art 75 4-6;, 1Sp1993c 1art 5s 3-5

144A.08 PHYSICAL STANDARDS; PENALTY.

Subdivision 1. Establishment. The commissioner of health by rule shall establish
minimum standards for the construction, maintenance, equipping and operation of
nursing homes. The rules shall 1o the extent possible assure the health, treatment, com-
fort, safety and well being of nursing home residents.

Subd. 1la. Corridor doors. Nothing in the rules of the commissioner of health shall
require that each door entering a sleeping room from a corridor in a nursing home with
an approved complete standard automatic fire extinguishing system be constructed or
maintained as self-closing or automatically closing.
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Subd. 1b. Summer temperature and humidity. A nursing home, or part of a nursing
home that includes resident-occupied space, constructed after June 30, 1988, must
meet the interior summer design temperature and humidity recommendations in chap-
ter 7 of the 1982 applications of the handbook published by the American Society of
Heating, Refrigerating and Air-Conditioning Engineers, Inc., as amended.

Subd. 2. Report. The controlling persons of a nursing home shall, in accordance
with rules established by the commissioner of health, within 14 days of the occurrence,
notify the commissioner of health of any change in the physical structure of a nursing
home, which change would affect compliance with the rules of the commissioner of
health or with sections 144A.01 to 144A.16.

Subd. 3. Penalty. Any controlling person who establishes, conducts, manages or
operates a nursing home which incurs the following number of uncorrected or repeated
violations, in any two-year period:

(a) two or more uncorrected violations or one or more repeated violations which
created an imminent risk to direct resident care or safety; or

(b) four or more uncorrected violations or two or more repeated violations of any
nature for which the fines are in the four highest daily fine categories prescribed in rule,
is guilty of a misdemeanor.

The provisions of this subdivision shall not apply to any controlling person who
had no legal authority to affect or change decisions as to the operation of the nursing
home which incurred the uncorrected or repeated violations.

History: 1976c 17358; 1977 ¢ 305545, 1981 c 360art2s 5; 1982 ¢ 633s 4; 1Sp1985
c3s13; 1987 c 384 art2s 1; 1988 c 689 art 2 5 40

144A.09 FACILITIES EXCLUDED.

Subdivision 1. Church of Christ, Scientist. No rule established under sections
144A.01 to 144A.16 other than a rule relating to sanitation and safety of premises, to
cleanliness of operation or to physical equipment, shall apply to a nursing home con~+
ducted in accordance with the teachings of the body known as the Church of Christ,
Scientist.

Subd. 2. Religious society or order. The provisions of sections 144A.01 to 144A.27
shall not apply to a facility operated by a religious society or order to provide nursing
care to 20 or fewer nonlay members of the order or society.

History: 1976 c 1735 9, 1987 c 384 art 25 1

144A.10 INSPECTION; COMMISSIONER OF HEALTH; FINES.

Subdivision 1. Enforcement authority. The commissioner of health is the exclusive
state agency charged with the responsibility and duty of inspecting all facilities required
to be licensed under section 144A.02. The commissioner of health shall enforce the
rules established pursuant to sections 144A.01 to 144A.16, subject only to the authority
of the department of public safety respecting the enforcement of fire and safety stan-
dards in nursing homes and the responsibility of the commissioner of human services
under sections 245A.01 to 245A.16 or 252.28.

The commissioner may request and must be given access to relevant information,
records, incident reports, or other documents in the possession of a licensed facility if
the commissioner considers them necessary for the discharge of responsibilities. For
the purposes of inspections and securing information to determine compliance with the
licensure laws and rules, the commissioner need not present a release, waiver, or con-
sent of the individual. The identities of patients or residents must be kept private as
defined by section 13.02, subdivision 12.

Subd. 2. Inspections. The commissioner of health shall inspect each nursing home
to ensure compliance with sections 144A.01 to 144A.16 and the rules promulgated to
implement them. The inspection shall be a full inspection of the nursing home. If upon
a reinspection provided for in subdivision 5 the representative of the commissioner of
health finds one or more uncorrected violations, a second inspection of the facility shall
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be conducted. The second inspection need not be a full inspection. No prior notice shall
be given of an inspection conducled pursuant to this subdivision. Any employee of the
commissioner of hcalth who willfully gives or causes to be given any advance notice
of an inspection required or authorized by this subdivision shall be subject to suspen-
sion or dismissal in accordance with chapter 43A. An inspection required by a federal
rule or statutc may be conducted in conjunction with or subsequent to any other inspec-
tion. Any inspection required by this subdivision may be in addition to or in conjunc-
tion with the reinspections requircd by subdivision 5. Nothing in this subdivision shall
be construed to prohibit thc commissioner of health from making more than one unan-
nounced inspection of any nursing home during its license year. The commissioner of
health shall coordinate inspections of nursing homes with inspections by other state
and local agencies consistent with the requirements of this section and the Medicare
and Medicaid certification programs.

The commissioner shall conduct inspections and reinspections of health facilities
with a frequency and in a manner calculated to produce the greatest benefit to residents
within the limits of the resources available to the commissioner. In performing this
function, the commissioner may devote proportionately more resources to the inspec-
tion of those facilities in which conditions present the most serious concerns with
respect to resident health, treatment, comfort, safety, and well-being.

These conditions include but are not limited to: change in ownership; frequent
change in administration in excess of normal turnover rates; complaints about care,
safety, or rights; where prcvious inspections or reinspections have resulted in correction
orders related to care, safety, or rights; and, where persons involved in ownership or
administration of the facility have been indicted for alleged criminal activity. Any facil-
ity that has none of the above conditions or any other condition established by the com-
missioner that poses a risk to resident care, safety, or rights shall be inspected once
every two years.

Subd. 3. Reports; posting. Aficr cach inspection or reinspection required or autho-
rized by this section, the commissioner of health shall, by certified mail, send copies
of any correction order or notice of noncompliance to the nursing home. A copy of each
correction order and notice of noncompliance, and copies of any documentation sup-
plied to the commissioner of hcalth or the commissioner of human services under sec-
tion 144A.03 or 144A.05 shall be kept on file at the nursing home and shall be made
available for viewing by any person upon requcst. Except as otherwise provided by this
subdivision, a copy of each corrcction order and notice of noncompliance received by
the nursing home after its most recent inspection or reinspection shall be posted in a
conspicuous and readily accessible place in the nursing home. No correction order or
notice of noncompliance need be posted until any appeal, if one is requested by the
facility, pursuant to subdivision 8, has been completed. All correction orders and
notices of noncompliance issued to a nursing home owned and operated by the state
or political subdivision of the state shall be circulated and posted at the first public
meeting of the governing body after the order or notice is issued. Confidential informa-
tion protected by section 13.05 or 13.46, shall not be made available or posted as pro-
vided in this subdivision unless it may be made available or posted in a manner
authorized by chapter 13.

Subd. 4. Correction orders. Whenever a duly authorized representative of the com-
missioner of health finds upon inspection of a nursing home, that the facility or a con-
trolling person or an employee of the facility is not in compliance with sections 144.411
10 144.417,144.651, 144A.01 to 144A.16, or 626.557 or the rules promulgated thereun-
der, a correction order shall be issued to the facility. The correction order shall state
the deficiency, cite the specific rule or statute violated, state the suggested method of
correction, and specify the time allowed for correction. If the commissioner finds that
the nursing home had uncorrected or repeated violations which create a risk to resident
care, safety, or rights, the commissioner shall notify the commissioner of human ser-
vices who shall require the facility to use any efficiency incentive payments received
under section 256B.431, subdivision 2b, paragraph (d), to correct the violations and
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shall require the facility to forfeit incentive payments for failure to correct the viola-
tions as provided in section 256B.431, subdivision 2p. The forfeiture shall not apply
to correction orders issued for physical plant deficiencies.

Subd. 4a. [Repealed, 1989 ¢ 282 art 3 s 98]

Subd. 5. Reinspections. A nursing home issued a correction order under this sec-
tion shall be reinspected at the end of the period allowed for correction. The reinspec-
tion may be made in conjunction with the next annual inspection or any other
scheduled inspection. If upon reinspection the representative of the commissioner of
health determines that the facility has not corrected a violation identified in the correc-
tion order, a notice of noncompliance with the correction order shall be mailed by certi-
fied mail to the nursing home. The notice shall specify the violations not corrected and
the fines assessed in accordance with subdivision 6.

Subd. 6. Fines. A nursing home which is issued a notice of noncompliance with
a correction order shall be assessed a civil fine in accordance with a schedule of fines
established by the commissioner of health before December 1, 1983. In establishing the
schedule of fines, the commissioner shall consider the potential for harm presented to
any resident as a result of noncompliance with each statute or rule. The fine shall be
assessed for each day the facility remains in noncompliance and until a notice of correc-
tion is received by the commissioner of health in accordance with subdivision 7. No
fine for a specific violation may exceed $500 per day of noncompliance.

Subd. 6a. [Repealed, 1989 ¢ 155 s 5]

Subd. 6b. Fines for federal certification deficiencies. If the commissioner deter-
mines that a nursing home or certified boarding care home does not meet a requirement
of section 1919(b), (c), or (d), of the Social Security Act, or any regulation adopted
under that section of the Social Security Act, the nursing home or certified boarding
care home may be assessed a civil fine for each day of noncompliance and until a notice
of correction is received by the commissioner under subdivision 7. Money collected
because of these fines must be applied to the protection of the health or property of res-
idents of nursing facilities the commissioner finds deficient. A fine for a specific defi-
ciency may not exceed $500 for each day of noncompliance. The commissioner shall
adopt rules establishing a schedule of fines.

Subd. 6c. Overlap of fines. If a nursing home is subject to fines under both subdivi-
sions 6 and 6b for the same requirement, condition, situation, or practice, the commis-
sioner shall assess either the fine provided by subdivision 6 or the fine provided by
subdivision 6b.

Subd. 6d. Schedule of fines. (a) The schedule of fines for noncompliance with cor-
rection orders issued 1o nursing homes that was adopted under the provisions of section
144A.10, subdivision 6, and in effect on May 1, 1989, is effective until repealed, modi-
fied, or superseded by rule.

(b) By September 1, 1990, the commissioner shall amend the schedule of fines to
increase to $250 the fines for violations of section 144.651, subdivisions 18, 20, 21, 22,
27, and 30, and for repcated violations.

(c) The commissioner shall adopt rules establishing the schedule of fines for defi-
ciencies in the requirements of section 1919(b), (c), and (d), of the Social Security Act,
or regulations adopted under that section of the Social Security Act.

Subd. 7. Accumulation of fines. A nursing home shall promptly notify the commis-
sioner of health in writing when a violation noted in a notice of noncompliance is cor-
rected. Upon receipt of written notification by the commissioner of health, the daily
fine assessed for the deficiency shall stop accruing. The facility shall be reinspected
within three working days after receipt of the notification. If upon reinspection the rep-
resentative of the commissioner of health determines that a deficiency has not been cor-
rected as indicated by the notification of compliance the daily fine assessment shall
resume and the amount of fines which otherwise would have accrued during the period
prior to resumption shall be added to the total assessment due from the nursing home.
The commissioner of health shall notify the nursing home of the resumption by certi-
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fied mail. The nursing home may challenge the resumption as a contested case in accor-
dance with the provisions of chapter 14. Recovery of the resumed fine shall be stayed
if a controlling person or a legal representative on behalf of the nursing home makes
a written request for a hearing on the resumption within 15 days of receipt of the notice
of resumption. The cost of a reinspection conducted pursuant to this subdivision shall
be added to the total assessment due from the nursing home.

Subd. 8. Recovery of fines; hearing. Fines assessed under this section shall be pay-
able 15 days after receipt of the notice of noncompliance and at 15 day intervals there-
after, as the fines accrue. Recovery of an assessed fine shall be stayed if a controlling
person or a legal representative on behalf of the nursing home makes a written request
for a hearing on the notice of noncompliance within 15 days after the home’s receipt
of the notice. A hearing under this subdivision shall be conducted as a contested case
in accordance with chapter 14. If a nursing home, after notice and opportunity for hear-
ing on the notice of noncompliance, or on the resumption of the fine, does not pay a
properly assessed fine in accordance with this subdivision, the commissioner of health
shall notify the commissioner of human services who shall deduct the amount from
reimbursement moneys due or to be due the facility under chapter 256B. The commis-
sioner of health may consolidate the hearings provided for in subdivisions 7 and 8 in
cases in which a facility has requested hearings under both provisions. The hearings
provided for in subdivisions 7 and 8 shall be held within 30 days after the request for
the hearing. If a consolidated hearing is held, it shall be held within 30 days of the
request which occurred last.

Subd. 8a. Fine for misallocation of nursing staff. Upon issuing a correction order
to a nursing home under subdivision 4 for a violation of Minnesota Rules, part
4655.5600, because of nursing staff performing duties such as washing wheelchairs or
beds of discharged residents, or other housekeeping or laundry duties not related to the
direct nursing care of residents, the commissioner shall impose a civil fine of $500 per
day. A fine under this subdivision accrues in accordance with subdivision 6 and is sub-
ject to subdivision 8 for purposes of recovery and hearings.

Subd. 8b. Resident advisory council. Each nursing home or boarding care home
shall establish a resident advisory council and a family council, unless fewer than three
persons express an interest in participating. If one or both councils do not function, the
nursing home or boarding care home shall document its attempts to establish the coun-
cil or councils at least once cach calendar year. This subdivision does not alter the rights
of residents and families provided by section 144.651, subdivision 27. A nursing home
or boarding care home that is issued a notice of noncompliance with a correction order
for violation of this subdivision shall be assessed a civil fine of $100 for each day of
noncompliance.

Subd. 9. Nonlimiting. Nothing in this section shall be construed to limit the pow-
ers granted to the commissioner of health by section 144A.11.

Subd. 10. Reporting to a medical examiner or coroner. Whenever a duly authorized
representative of the commissioner of health has reasonable cause to believe that a resi-
dent has died as a direct or indirect result of abuse or neglect, the representative shall
report that information to the appropriate medical examiner or coroner and police
department or county sheriff. The medical examiner or coroner shall complete an inves-
tigation as soon as feasible and report the findings to the police department or county
sheriff, and to the commissioner of health.

History: 1976 ¢ 173 s 10; 1977 ¢ 305 5 45; 1977 ¢ 326 5 4,5; 1980 ¢ 509 s 44; 1981
c 2105 54; 1981 ¢ 3115 39; 1Sp1981 c 4 art 15 12; 1982 ¢ 424 5 130; 1982 ¢ 545 5 24;
1982 ¢ 63355, 1983 ¢ 1995 2-4; 1983 c 312 art 1 5 18; 1984 c 654 art 5 5 58; 1Sp1985
c3s14-16; 1986 c 444, 1987 ¢ 209 5 26,27; 1987 c 384 art 25 1; 1989 c 209 art 2 5 I;
1989 c 282 art 35 13-17; 1991 ¢ 286 5 5,6; 1991 c 292 art 45 3

144A.103 PENALTY FOR DEATH OF A RESIDENT.

Subdivision |. Definitions. For purposes of this section, “abuse” and “neglect”
have the meanings given in section 626.557, subdivision 2, paragraphs (d) and (e).
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Subd. 2. Penalty. Whenever the commissioner substantiates that a situation
existed that constituted abuse or neglect by a nursing home and that could foreseeably
result in death or injury to a resident, and the abuse or neglect contributed to the resi-
dent’s death, the nursing home must be assessed a civil fine of $1,000. The assessment
of a fine under this section does not preclude the use of any other remedy.

Subd. 3. Recovery of fines; hearing. A nursing home that is assessed a fine under
this section must pay the fine no later than 15 days after receipt of the notice of assess-
ment. The assessment shall be stayed if the nursing home makes a written request for
a hearing on the assessment within 15 days after receipt of the notice of assessment.
After submission of a timely request, a hearing must be conducted as a contested case
hearing under chapter 14 no later than 30 days after the request. If a nursing home does
not pay the fine as required by this section, the commissioner of health shall notify the
commissioner of human services, who shall deduct the amount of the fine from reim-
bursement payments due or to be due the nursing home under chapter 256B.

History: 1989 c 282 art 35 18

144A.105 SUSPENSION OF ADMISSIONS.

Subdivision 1. Circumstances for suspensions. The commissioner of health may
suspend admissions to a nursing home or certified boarding care home when:

(1) the commissioner has issued a penalty assessment or the nursing home has a
repeated violation for noncompliance with section 144A.04, subdivision 7, or the por-
tion of Minnesota Rules, part 4655.5600, subpart 2, that establishes minimum nursing
personnel requirements;

(2) the commissioner has issued a penalty assessment or the nursing home or certi-
fied boarding care home has repeated violations for not maintaining a sufficient number
or type of nursing personnel to meet the needs of the residents, as required by Minne-
sota Rules, parts 4655.5100 to 4655.6200;

(3) the commissioner has determined that an emergency exists;

(4) the commissioner has initiated proceedings to suspend, revoke, or not renew
the license of the nursing home or certified boarding care home; or

(5) the commissioner determines that the remedy of denial of payment, as pro-
vided by subparagraph 1919(h)(2)(A)(i) of the Social Security Act, is to be imposed
under section 1919(h) of the Social Security Act, or regulations adopted under that sec-
tion of the Social Security Act.

Subd. 2. Order. If the commissioner suspends admissions under subdivision 1, the
commissioner shalil notify the nursing home or certified boarding care home, by written
order, that admissions to the nursing home or certified boarding care home will be sus-
pended beginning at a time specified in the order. The suspension is effective no earlier
than 48 hours after the nursing home or certified boarding care home receives the order,
unless the order is due to an ecmergency under subdivision 1, clause (3). The order may
be served on the administrator of the nursing home or certified boarding care home,
or the designated agent in charge of the home, by personal service or by certified or reg-
istered mail with a return receipt of delivery. The order shall specify the reasons for
the suspension, the corrective action required to be taken by the nursing home or certi-
fied boarding care home, and the length of time the suspension will be in effect. The
nursing home or certified boarding care home shall not admit any residents after the
effective time of the order. In determining the length of time for the suspension, the
commissioner shall consider the reasons for the suspension, the performance history
of the nursing home, and the needs of the residents.

Subd. 3. Conference. After receiving the order for suspension, the nursing home
or certified boarding care home may request a conference with the commissioner to pre-
sent reasons why the suspension should be modified or should not go into effect. The
request need not be in writing. If a conference is requested within 24 hours after receipt
of the order, the commissioner shall hold the conference before the effective time of
the suspension, unless the order for suspension is due to an emergency under subdivi-
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sion 1, clause (3). If a conference is not requested within 24 hours after receipt of the
order, the nursing home or certified boarding care home may request a conference and
the commissioner shall schedule the conference as soon as practicable. The conference
may be held in person or by telephone. After a conference, the commissioner may
affirm, rescind, or modify the order.

Subd. 4. Correction. The nursing home or certified boarding care home shall notify

the commissioner, in writing, when any required corrective action has been completed.

"The commissioner may verify the corrective action by inspection under section

144A.10. The commissioner may extend the initial suspension period by written notice
to the nursing home or certified boarding care home.

Subd. 5. Notification of commissioner of human services. Whenever the commis-
sioner suspends admissions to a nursing home or certified boarding care home, the
commissioner shall notify the commissioner of human services of the order and of any
modifications to the order.

Subd. 6. Hearing. A nursing home or certified boarding care home may appeal
from an order for suspension of admissions issued under subdivision 1. To appeal, the
nursing home or certified boarding care home shall file with the commissioner a written
notice of appeal. The appeal must be received by the commissioner within ten days
after the date of receipt of the order for suspension by the nursing home or certified
boarding care home. Within 15 calendar days after receiving an appeal, the commis-
sioner shall request assignment of an administrative law judge under sections 14.48 to
14.56 to conduct the hearing as soon as possible or according to agreement of the par-
ties. Regardless of any appeal, the order for suspension of admissions remains in effect
until final resolution of the appeal.

History: 1989 ¢ 282 art 35 19

144A.11 LICENSE SUSPENSION OR REVOCATION; HEARING; RELICENS-
ING.

Subdivision |. Optional proceedings. The commissioner of health may institute
proceedings to suspend or revoke a nursing home license, or may refuse to grant or
renew the license of a nursing home if any action by a controlling person or employee
of the nursing home:

(a) Violates any of the provisions of sections 144A.01 to 144A.08, 144A.13 or
144A.16, or the rules promulgated thereunder;

(b) Permits, aids, or abets the commission of any illegal act in the nursing home;

(c) Performs any act contrary to the welfare of a patient or resident of the nursing
home; or

(d) Obtains, or attempts to obtain, a license by fraudulent means or misrepresenta-
tion.

Subd. 2. Mandatory proceedings. The commissioner of health shall initiate pro-
ceedings within 60 days of notification to suspend or revoke a nursing home license or
shall refuse to renew a license if within the preceding two years the nursing home has
incurred the following number of uncorrected or repeated violations:

(1) two or more uncorrected violations or one or more repeated violations which
created an imminent risk to direct resident care or safety; or

(2) four or more uncorrected violations or two or more repeated violations of any
nature for which the fines are in the four highest daily fine categories prescribed in rule.

Subd. 2a. Notice to residents. Within five working days after proceedings are initi-
ated by the commissioner to revoke, suspend, or not renew a nursing home license, the
controlling person of the nursing home or a designee must provide to the commissioner
and the ombudsman for older Minnesotans the names of residents and the names and
addresses of the residents’ guardians, representatives, and designated family contacts.
The controlling person or designees must provide updated information each month
until the proceeding is concluded. If the controlling person or designee fails to provide
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the information within this time, the nursing home is subject to the issuance of a correc-
tion order and penalty assessment under sections 144.653 and 144A.10. Notwithstand-
ing those sections, any correction order issued under this subdivision must require that
the facility immediately comply with the request for information and that as of the date
of the issuance of the correction order, the facility shall forfeit to the state a $100 fine
the first day of noncompliance and an increase in the $100 fine by $50 increments for
each day the noncompliance continues. Information provided under this subdivision
may be used by the commissioner or the ombudsman only for the purpose of providing
affected consumers information about the status of the proceedings. Within ten work-
ing days after the commissioner initiates proceedings to revoke, suspend, or not renew
a nursing home license, the commissioner of health shall send a written notice of the
action and the process involved to each resident of the nursing home and the resident’s
legal guardian, representative, or designated family contact. The commisstoner shall
provide the ombudsman with monthly information on the department’s actions and
the status of the proceedings.

Subd. 3. Hearing. No nursing home license may be suspended or revoked, and
renewal may not be denied, without a hearing held as a contested case in accordance
with chapter 14. The hearing must commence within 60 days after the proceedings are
initiated. If the controlling person designated under section 144A.03, subdivision 2, as
an agent to accept service on behalf of all of the controlling persons of the nursing home
has been notified by the commissioner of health that the facility will not receive an ini-
tial license or that a license renewal has been denied, the controlling person or a legal
representative on behalf of the nursing home may request and receive a hearing on the
denial. This hearing shall be held as a contested case in accordance with chapter 14.

Subd. 3a. Mandatory revocation. Notwithstanding the provisions of subdivision 3,
the commissioner shall revoke a nursing home license if a controlling person is con-
victed of a felony or gross misdemeanor that relates to operation of the nursing home
or directly affects resident safety or care. The commissioner shall notify the nursing
home 30 days in advance of the date of revocation.

Subd. 4. Relicensing. If a nursing home license is revoked a new application for
license may be considered by the commissioner of health when the conditions upon
which revocation was based have been corrected and satisfactory evidence of this fact
has been furnished to the commissioner of health. A new license may be granted after
an inspection has been made and the facility has been found to comply with all provi-
sions of sections 144A.01 to 144A.16 and the rules promulgated thereunder.

History: 1976c¢c 1735 11; 1977 ¢ 305545, 1982 c 4245 130; 1982 ¢ 63356,7; 1Sp1985
c3517,18; 1986 c 444, 1987 c 384 art 2s 1, 1989 c 282 art 35 20,21; 1993 ¢ 326 art 13
s3

144A.115 VIOLATIONS; PENALTIES.

Subdivision 1. Operating without a license. The operation of a facility providing
services required to be licensed under sections 144A.02 to 144A.10 without a license
is a misdemeanor punishable by a fine of not more than $300.

Subd. 2. Advertising without a license. A person or entity that advertises a facility
required to be licensed under sections 144A.02 to 144A.10 before obtaining a license
is guilty of a misdemeanor.

Subd. 3. Other sanctions. The sanctions in this section do not restrict other avail-
able sanctions.

History: 1987 ¢ 209 s 28

144A.12 INJUNCTIVE RELIEF; SUBPOENAS.

Subdivision 1. Injunctive relief. In addition to any other remedy provided by law,
the commissioner of health may bring an action in the district court in Ramsey or Hen-
nepin county or in the district in which a nursing home is located to enjoin a controlling
person or an employee of the nursing home from illegally engaging in activities regu-
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lated by sections 144A.01 to 144A.16. A temporary restraining order may be granted
by the court in the proceeding if continued activity by the controlling person or
employee would create an imminent risk of harm to a resident of the facility.

Subd. 2. Subpoenas. In all matters pending before the commissioner under sec-
tions 144A.01 to 144A.16, the commissioner of health shall have the power to issue sub-
poenas and compel the attendance of witnesses and the production of all necessary
papers, books, records, documents and other evidentiary material. Any person failing
or refusing to appear or testify regarding any matter about which that person may be
lawfully questioned or to produce any papers, books, records, documents or evidentiary
materials in the matter to be heard, after having been required by order of the commis-
sioner of health or by a subpoena of the commissioner of health to do so may, upon
application by the commissioner of health to the district court in any district, be
ordered by the court to comply therewith. The commissioner of health may issue sub-
poenas and may administer oaths to witnesses, or take their affirmation. Depositions
may be taken within or without the state in the manner provided by law for the taking
of depositions in civil actions. A subpoena or other process or paper may be served
upon any named person anywhere within the state by any officer authorized to serve
subpoenas in civil actions, with the same fees and mileage and in the same manner as
prescribed by law for process issued out of the district court of this state. Fees and mile-
age and other costs of persons subpoenaed by the commissioner of health shall be paid
in the same manner as for proceedings in district court.

History: 1976 ¢ 173 s 12; 1977 ¢ 305 s 45; 1986 c 444; 1987 ¢ 384 art 2 s 1; 1989
c282art3s22

144A.13 COMPLAINTS; RESIDENT’S RIGHTS.

Subdivision 1. Processing. All matters relating to the operation of a nursing home
which are the subject of a written complaint from a resident and which are received
by a controlling person or employee of the nursing home shall be delivered to the facili-
ty’s administrator for evaluation and action. Failure of the administrator within seven
days of its receipt to resolve the complaint, or alternatively, the failure of the adminis-
trator to make a reply within seven days after its receipt to the complaining resident
stating that the complaint did not constitute a valid objection to the nursing home’s
operations, shall be a violation of section 144A.10. If a complaint directly involves the
activities of a nursing home administrator, the complaint shall be resolved in accor-
dance with this section by a person, other than the administrator, duly authorized by
the nursing home to investigate the complaint and implement any necessary corrective
measures.

Subd. 2. Resident’s rights. The administrator of a nursing home shall inform each
resident in writing at the time of admission of the right to complain to the administrator
about facility accommodations and services. A notice of the right to complain shall be
posted in the nursing home. The administrator shall also inform each resident of the
right to complain to the commissioner of health. No controlling person or employee
of a nursing home shall retaliate in any way against a complaining nursing home resi-
dent and no nursing home resident may be denied any right available to the resident
under chapter 566.

History: 1976 ¢ 173 s 13; 1977 ¢ 305 5 45; 1986 c 444

144A.135 TRANSFER AND DISCHARGE APPEALS.

(a) The commissioner shall establish a mechanism for hearing appeals on transfers
and discharges of residents by nursing homes or boarding care homes licensed by the
commissioner. The commissioner may adopt permanent rules to implement this sec-
tion.

(b) Until federal regulations are adopted under sections 1819(f)(3) and 1919(f)(3)
of the Social Security Act that govern appeals of the discharges or transfers of residents
from nursing homes and boarding care homes certified for participation in Medicarc
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or medical assistance, the commissioner shall provide hearings under sections 14.57
to 14.62 and the rules adopted by the office of administrative hearings governing con-
tested cases. To appeal the discharge or transfer, or notification of an intended dis-
charge or transfer, a resident or the resident’s representative must request a hearing in
writing no later than 30 days after receiving written notice, which conforms to state and
federal law, of the intended discharge or transfer.

(c) Hearings under this section shall be held no later than 14 days after receipt of
the request for hearing, unless impractical to do so or unless the parties agree otherwise.
Hearings shall be held in the facility in which the resident resides, unless impractical
to do so or unless the parties agree otherwise.

(d) A resident who timely appeals a notice of discharge or transfer, and who resides
in a certified nursing home or boarding care home, may not be discharged or transferred
by the nursing home or boarding care home until resolution of the appeal. The commis-
sioner can order the facility to readmit the resident if the discharge or transfer was in
violation of state or federal law. If the resident is required to be hospitalized for medical
necessity before resolution of the appeal, the facility shall readmit the resident unless
the resident’s attending physician documents, in writing, why the resident’s specific
health care needs cannot be met in the facility.

(e) The commissioner and office of administrative hearings shall conduct the hear-
ings in compliance with the federal regulations described in paragraph (b), when
adopted.

(f) Nothing in this section limits the right of a resident or the resident’s representa-
tive to request or receive assistance from the office of ombudsman for older Minneso-
tans or the office of health facility complaints with respect to an intended discharge or
transfer.

History: 1989 c 282 art 3 5 26; 1991 ¢ 286 s 7

144A.14 VOLUNTARY RECEIVERSHIP.

A majority in interest of the controlling persons of a nursing home may at any time
request the commissioner of health to assume the operation of the nursing home
through appointment of a receiver. Upon receiving a request for a receiver, the commis-
sioner of health may, if the commissioner deems receivership desirable, enter into an
agreement with a majority in interest of the controlling persons, providing for the
appointment of a receiver to take charge of the facility under conditions deemed appro-
priate by both parties. The agreement shall specify all terms and conditions of the
receivership and shall preserve all rights of the facility residents as granted by law. A
receivership initiated in accordance with this section shall terminate at the time speci-
fied by the parties or at the time when either party notifies the other in writing that the
party wishes to terminate the receivership agreement.

History: 1976 ¢ 173 5 14, 1977 ¢ 305 s 45; 1986 ¢ 444

144A.15 INVOLUNTARY RECEIVERSHIP.

Subdivision 1. Petition, notice. In addition to any other remedy provided by law,
the commissioner of health may petition the district court in Ramsey or Hennepin
county or in the district in which a nursing home or certified boarding care home is
located for an order directing the controlling persons of the nursing home or certified
boarding care home to show cause why the commissioner of health or a designee should
not be appointed receiver to operate the facility. The petition to the district court shall
contain proof by affidavit that the commissioner of health has either commenced
license suspension or revocation proceedings, suspended or revoked a license, or
decided not to renew the nursing home license, or that violations of section 1919(b),
(c), or (d), of the Social Security Act, or the regulations adopted under that section, or
violations of state law or rules, create an emergency. The order to show cause shall be
returnable not less than five days after service is completed and shall provide for per-
sonal service of a copy to the nursing home administrator and to the persons designated
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as agents by the controlling persons to accept service on their behalf pursuant to section
144A.03, subdivision 2.

Subd. 2. Appointment of receiver, rental. If, after hearing, the court finds that invol-
untary receivership is necessary as a means of protecting the health, safety or welfare
of a resident of a nursing home, the court shall appoint the commissioner of health, or
any other person designated by the commissioner of health, as a receiver to take charge
of the facility. The court shall determine a fair monthly rental for the facility, taking
into account all relevant factors including the condition of the facility. This rental fee
shall be paid by the receiver to the appropriate controlling persons for each month that
the receivership remains in effect. Notwithstanding any other law to the contrary, no
payment made to a controlling person by any state agency during a period of involun-
tary receivership shall include any allowance for profit or be based on any formula
which includes an allowance for profit.

Subd. 2a. Emergency procedure. If it appears from the petition filed under subdivi-
sion 1, or from an affidavit or affidavits filed with the petition, or from testimony of
witnesses under oath when the court determines that this is necessary, that there is
probable cause to believe that an emergency exists in a nursing home or certified board-
ing care home, the court shall issue a temporary order for appointment of a receiver
within five days after receipt of the petition. Notice of the petition shall be served per-
sonally on the nursing home administrator and on the persons designated as agents by
the controlling persons to accept service on their behalf according to section 144A.03,
subdivision 2. A hearing on the petition shall be held within five days after notice is
served uniess the administrator or designated agent consents to a later date. After the
hearing, the court may continue, modify, or terminate the temporary order.

Subd. 3. Powers and duties of receiver. A nursing home receiver appointed pursu-
ant to this section shall with all reasonable speed, but in any case, within 18 months
after the receivership order, provide for the orderly transfer of all the nursing home’s
residents to other facilities or make other provisions for their continued safety and
health care. The receiver may correct or eliminate those deficiencies in the facility
which seriously endanger the life, health or safety of the residents unless the correction
or elimination of deficiencies involves major alterations in the physical structure of the
nursing home. The receiver shall, during this period, operate. the nursing home in a
manner designed to guarantee the safety and adequate health care of the residents. The
receiver shall take no action which impairs the legal rights of a resident of the nursing
home. The receiver shall have power to make contracts and incur lawful expenses. The
receiver shall collect incoming payments from all sources and apply them to the cost
incurred in the performance of the receiver’s functions. No security interest in any real
or personal property comprising the nursing home or contained within it, or in any fix-
ture of the facility, shall be impaired or diminished in priority by the receiver. The
receiver shall pay all valid obligations of the nursing home and shall deduct these
expenses, if appropriate, from rental payments owed to any controlling person by virtue
of the receivership.

Subd. 4. Receiver’s fee; liability; commissioner assistance. A nursing home receiver
appointed pursuant to this section shall be entitled to a reasonable receiver’s fee as
determined by the court. The receiver shall be liable only in an official capacity for
injury to person and property by reason of the conditions of the nursing home. The
receiver shall not be personally liable, except for gross negligence and intentional acts.
The commissioner of health shall assist the receiver in carrying out these duties.

Subd. 5. Termination. An involuntary receivership imposed pursuant to this sec-
tion shall terminate 18 months after the date on which it was ordered or at any other
time designated by the court or upon the occurrence of any of the following events:

(a) A determination by the commissioner of health that the nursing home’s license
should be renewed or should not be suspended or revoked;

(b) The granting of a new license to the nursing home; or

(c) A determination by the commissioner of health that all of the residents of the
nursing home have been provided alternative health care, either in another facility or
otherwise.
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Subd. 6. [Repealed, 1992 ¢ 513 art 8 s 59]
History: 1976 ¢ 173 s 15; 1977 ¢ 305 s 45; 1986 ¢ 444; 1989 ¢ 282 art 3 5 23-25

144A.154 RATE RECOMMENDATION.

The commissioner may recommend to the commissioner of human services a
review of the rates for a nursing home or boarding care home that participates in the
medical assistance program that is in voluntary or involuntary receivership, and that
has needs or deficiencies documented by the department of health. If the commissioner
of health determines that a review of the rate under section 256B.495 is needed, the
commissioner shall provide the commissioner of human services with:

(1) a copy of the order or determination that cites the deficiency or need; and

(2) the commissioner’s recommendation for additional staff and additional annual
hours by type of employee and additional consultants, services, supplies, equipment,
or repairs necessary to satisfy the need or deficiency.

History: 1992 c 513 art7s 7

144A.155 PLACEMENT OF MONITOR.

Subdivision 1. Authority. The commissioner may place a person to act as a monitor
in a nursing home or certified boarding care home in any of the circumstances listed
in clause (1) or (2):

(1) in any situation for which a receiver may be appointed under section 144A.15;
or

(2) when the commissioner determines that violations of sections 144.651,
144A.01 to 144A.16, 626.557, or section 1919(b), (c), or (d), of the Social Security Act,
or rules or regulations adopted under those provisions, require extended surveillance
to enforce compliance or protect the health, safety, or welfare of the residents.

Subd. 2. Duties of monitor. The monitor shall observe the operation of the home,
provide advice to the home on methods of complying with state and federal rules and
regulations, where documented deficiencies from the regulations exist, and periodically
shall submit a written report to the commissioner on the ways in which the home meets
or fails to meet state and federal rules and regulations.

Subd. 3. Selection of monitor. The commissioner may select as monitor an
employee of the department or may contract with any other individual to serve as a
monitor. The commissioner shall publish a notice in the State Register that requests
proposals from individuals who wish to be considered for placement as monitors and
that sets forth the criteria for selecting individuals as monitors. The commissioner shall
maintain a list of individuals who are not employees of the department who are inter-
ested in serving as monitors. The commissioner may contract with those individuals
determined to be qualified.

Subd. 4. Payment of monitor. A nursing home or certified boarding care home in
which a monitor is placed shall pay to the department the actual costs associated with
the placement, unless payment would create an undue hardship for the home.

History: 1989 ¢ 282 art 35 27

144A.16 CESSATION OF OPERATIONS.

If a nursing home voluntarily plans to cease operations or to curtail operations to
the extent that relocation of residents is necessary, the controlling persons of the facility
shall notify the commissioner of health at least 90 days prior to the scheduled cessation
or curtailment. The commissioner of health shall cooperate with and advise the control-
ling persons of the nursing home in the resettlement of residents. Failure to comply with
this section shall be a violation of section 144A.10.

History: 1976 ¢ 173 5 16; 1977 ¢ 305 5 45; 1987 ¢ 209 5 29
144A.17 [Repealed, 1983 c 260 s 68]
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144A.18 ADMINISTRATOR’S LICENSES; PENALTY.

No person shall act as a nursing home administrator or purport to be a nursing
home administrator unless that person is licensed by the board of examiners for nursing
home administrators. A violation of this section is a misdemeanor.

History: 1976 ¢ 173 s 18; 1986 ¢ 444

BOARD OF EXAMINERS
FOR ADMINISTRATORS

144A.19 BOARD OF EXAMINERS FOR ADMINISTRATORS.

Subdivision 1. Creation; membership. There is hereby created the board of examin-
ers for nursing home administrators which shall consist of the following members:

(a) A designee of the commissioner of health who shall be a nonvoting member;

{b) The commissioner of human services, or a designee who shall be a nonvoting
member; and

(c) The following members appointed by the governor:

(1) Two members actively engaged in the management, operation, or ownership
of proprietary nursing homes;

(2) Two members actively engaged in the management or operation of nonprofit
nursing homes;

(3) One member actively engaged in the practice of medicine;

(4) One member actively engaged in the practice of professional nursing; and

(5) Three public members as defined in section 214.02.

Subd. 2. Provisions. Membership terms, compensation of members, removal of
members, the filling of membership vacancies, fiscal year and reporting requirements,
the provision of staff, administrative services and office space, the review and process-
ing of complaints, the setting of board fees and other provisions relating to board opera-
tions for the board of examiners shall be as provided in chapter 214,

Subd. 3. Administration. The provision of staff, administrative services and office
space, the review and processing of complaints; the setting of board fees; and other pro-
visions relating to board operations shall be as provided in chapter 214.

History: 1976 ¢ 173 5 19; 1977 ¢ 305 s 45; 1977 ¢ 347 5 24; 1977 ¢ 444 5 10; 1984
c 654 art 5's 58; 1986 ¢ 444

144A.20 ADMINISTRATOR QUALIFICATIONS.

Subdivision 1. Criteria. The board of examiners may issue licenses to qualified per-
sons as nursing home administrators, and shall establish qualification criteria for nurs-
ing home administrators. No license shall be issued to a person as a nursing home
administrator unless that person:

(a) Is at least 18 years of age and otherwise suitably qualified;

(b) Has satisfactorily met standards set by the board of examiners, which stan-
dards shall be designed to assure that nursing home administrators will be individuals
who, by training or experience are qualified to serve as nursing home administrators;
and

(c) Has passed an examination approved by the board and designed to test for
competence in the subject matters referred to in clause (b), or has been approved by
the board of examiners through the development and application of other appropriate
techniques.

Subd. 2. Exception. Notwithstanding any law to the contrary, no person desiring
to be licensed to administer a nursing home operated exclusively in accordance with
the teachings of the body known as the Church of Christ, Scientist, shall be required
to demonstrate proficiency in any medical technique or meet any medical educational
qualification or medical standard which is not in accord with the type of remedial care
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and treatment provided in a nursing home operated exclusively in accordance with the
teachings of that body.

History: 1976 ¢ 173 s 20; 1986 ¢ 444

144A.21 ADMINISTRATOR LICENSES.

Subdivision 1. Transferability. A nursing home administrator’s license shall not be
transferable.

Subd. 2. Rules; renewal. The board of examiners by rule shall establish forms and
procedures for the processing of license renewals. A nursing home administrator’s
license may be renewed only in accordance with the standards adopted by the board
of examiners pursuant to section 144A.24.

Subd. 3. [Repealed, 1977 ¢ 444 s 21]
Subd. 4. [Repealed, 1977 ¢ 444 s 21]

History: 1976 ¢ 173 s 21; 1977 c 444 5 11

144A.22 ORGANIZATION OF BOARD.

The board of examiners shall elect from its membership a chair, vice-chair and sec-
retary-treasurer, and shall adopt rules to govern its proceedings. Except as otherwise
provided by law the board of examiners shall employ and fix the compensation and
duties of an executive director and other necessary personnel to assist it in the perfor-
mance of its duties. The executive director shall not be a member of the board of exam-
iners.

History: 1976 ¢ 173 5 22; 1985 ¢ 247 s 25; 1986 ¢ 444

144A.23 JURISDICTION OF BOARD.

Except as provided in section 144A.04, subdivision 5, the board of examiners shall
have exclusive authority to determine the qualifications, skill and fitness required of
any person to serve as an administrator of a nursing home. The holder of a license shall
be deemed fully qualified to serve as the administrator of a nursing home.

History: 1976 ¢ 173 s 23

144A.24 DUTIES OF THE BOARD.

The board of examiners shall:

(a) Develop and enforce standards for nursing home administrator licensing,
which standards shall be designed to assure that nursing home administrators will be
individuals of good character who, by training or experience, are suitably qualified to
serve as nursing home administrators;

(b) Develop appropriate techniques, including examinations and investigations,
for determining whether applicants and licensees meet the board’s standards;

(c) Issue licenses to those individuals who are found to meet the board’s standards;

(d) Establish and implement procedures designed to assure that individuals
licensed as nursing home administrators will comply with the board’s standards;

(e) Receive, investigate, and take appropriate action consistent with chapter 214,
to revoke or suspend the license of a nursing home administrator who fails to comply
with sections 144A.18 to 144A.27 or the board’s standards;

(f) Conduct a continuing study and investigation of nursing homes, and the
administrators of nursing homes within the state, with a view to the improvement of
the standards imposed for the licensing of administrators and improvement of the pro-
cedures and methods used for enforcement of the board’s standards; and

(g) Approve or conduct courses of instruction or training designed to prepare indi-
viduals for licensing in accordance with the board’s standards. Courses designed to
meet license renewal requirements shall be designed solely to improve professional
skills and shall not include classroom attendance requirements exceeding 50 hours per
year. The board may approve courses conducted within or without this state.

History: 1976 ¢ 173 s 24; 1980 ¢ 509 s 45
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144A.25 [Repealed, 1977 ¢ 444 s 21]

144A.251 MANDATORY PROCEEDINGS.

In addition to its discretionary authority to initiate proceedings under section
144A.24 and chapter 214, the board of examiners shall initiate proceedings to suspend
or revoke a nursing home administrator license or shall refuse to renew a license if
within the preceding two year period the administrator was employed at a nursing
home which during the period of employment incurred the following number of uncor-
rected violations, which violations were in the jurisdiction and control of the adminis-
trator and for which a fine was assessed and allowed to be recovered:

(a) Two or more uncorrected violations which created an imminent risk of harm
to a nursing home resident; or

(b) Ten or more uncorrected violations of any nature.
History: 1976 ¢ 173 s 26; 1977 ¢ 444 5 12; 1986 ¢ 444

144A.26 RECIPROCITY WITH OTHER STATES.

The board of examiners may issue a nursing home administrator’s license, without
examination, to any person who holds a current license as a nursing home administra-
tor from another jurisdiction if the board finds that the standards for licensure in the
other jurisdiction are at least the substantial equivalent of those prevailing in this state
and that the applicant is otherwise qualified.

History: 1976 ¢ 173 s 27

144A.27 ACTING ADMINISTRATORS. |

If a licensed nursing home administrator is removed from the position by death
or other unexpected cause, the controlling persons of the nursing home suffering the
removal may designate an acting nursing home administrator who shall secure an act-
ing administrator’s license within 30 days of appointment as the acting administrator.

History: 1976 ¢ 173 s 28; 1986 ¢ 444; 1987 c 403 art 45 5

144A.28 SEVERABILITY.

Any part of sections 144A.18 to 144A.27 which is in conflict with any act of Con-
gress of the United States or any rule of a federal agency, so as to deprive nursing homes
of this state of federal funds, shall be deemed void without affecting the remaining pro-
visions of sections 144A.18 to 144A.27.

History: 1976 ¢ 173 5 29

144A.29 CONTINUITY OF RULES; AUTHORITY.

Subdivision 1. Effective dates. The provisions of any rule affecting nursing homes
or nursing home administrators heretofore promulgated in accordance with chapter
144, or hereafter promulgated in accordance with subdivision 2, shall remain effective
with respect to nursing homes and nursing home administrators until repealed, modi-
fied or superseded by a rule promulgated in accordance with Laws 1976, chapter 173.

Subd. 2. Proceedings; application of law. Any investigation, disciplinary hearing,
court action or other proceeding affecting a nursing home or nursing home administra-
tor heretofore initiated by the commissioner of health or board of examiners in accor-
dance with chapter 144, shall be conducted and completed in accordance with that
chapter as it existed prior to January 1, 1977. Proceedings heretofore initiated by the
commissioner of health or board of examiners leading to the establishment of a rule
affecting nursing homes or nursing home administrators may be continued and the rule
may be promulgated in accordance with heretofore existing law, notwithstanding any
other provision of Laws 1976, chapter 173.

Subd. 3. Fines. As soon as possible after April 7, 1976, the commissioner of health
shall by rule establish a schedule of fines in accordance with section 144A.10, subdivi-
sion 6.
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Subd. 4. Statement required. Each rule promulgated by the commissioner of health
pursuant to sections 144A.01 to 144A.16 shall contain a short statement of the antici-
pated costs and benefits to be derived from the provisions of the rule.

History: 1976 ¢ 173 5 30; 1977 ¢ 305 s 45; 1987 c 384 art 25 1; 1991 c 199 art 1 5
38,39

144A.30 PETS IN NURSING HOMES.

Nursing homes may keep pet animals on the premises subject to reasonable rules
as to the care, type and maintenance of the pet.

History: 1979 ¢ 38 s 1

144A.31 INTERAGENCY LONG-TERM CARE PLANNING COMMITTEE.

Subdivision 1. Interagency long-term care planning committee. The commissioners
of health and human services shall establish, by July 1, 1983, an interagency committee
of managerial employees of their respective departments who are knowledgeable and
employed in the areas of long-term care, geriatric care, community services for the
elderly, long-term care facility inspection, or quality of care assurance. The number of
interagency committee members shall not exceed twelve; four members each to repre-
sent the commissioners of health and human services and one member each to repre-
sent the commissioners of state planning, housing finance, finance, and the chair of the
Minnesota board on aging. The commissioner of human services and the commissioner
of health or their designees shall annually alternate chairing and convening the commit-
tee. The committee may utilize the expertise and time of other individuals employed
by each department as needed. The committee may recommend that the commission-
ers contract for services as needed. The committee shall meet as often as necessary to
accomplish its duties, but at least quarterly. The committee shall establish procedures,
including public hearings, for allowing regular opportunities for input from consumers
of long-term care services, advocates, trade associations, facility administrators, county
agency administrators, and other interested persons.

Subd. 2. [Repealed, 1991 ¢ 292 art 7 s 26}

Subd. 2a. Duties. The interagency committee shall identify long-term care issues
requiring coordinated interagency policies and shall conduct analyses, coordinate pol-
icy development, and make recommendations to the commissioners for effective
implementation of these policies. The committee shall refine state long-term goals,
establish performance indicators, and develop other methods or measures to evaluate
program performance, including client outcomes. The committee shall review the effec-
tiveness of programs in meeting their objectives.

The committee shall also:

(1) facilitate the development of regional and local bodies to plan and coordinate
regional and local services;

(2) recommend a single regional or local point of access for persons seeking infor-
mation on long-term care services;

(3) recommend changes in state funding and administrative policies that are nec-
essary to maximize the use of home and community-based care and that promote the
use of the least costly alternative without sacrificing quality of care;

(4) develop methods of identifying and serving seniors who need minimal services
to remain independent but who are likely to develop a need for more extensive services
in the absence of these minimal services; and

(5) develop and implement strategies for advocating, promoting, and developing
long-term care insurance and encourage insurance companies to offer long-term care
insurance policies that are affordable and offer a wide range of benefits.

Subd. 2b. Goals of the committee. The long-term goals of the committee are:

(1) to achieve a broad awareness and use of low-cost home care and other residen-
tial alternatives to nursing homes:
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(2) to develop a statewide system of information and assistance to enable easy
access to long-term care services;

(3) to develop sufficient alternatives to nursing homes to serve the increased num-
ber of people needing long-term care; and

(4) to maintain the moratorium on new construction of nursing home beds and
to lower the percentage of elderly served in institutional settings.

These goals are designed to create a new community-based care paradigm for long-
term care in Minnesota in order to maximize independence of the older adult popula-
tion, and to ensure cost-effective use of financial and human resources.

Subd. 3. [Repealed, 1991 ¢ 292 art 7 s 26]

Subd. 4. Enforcement. The committee shall develop and recommend for imple-
mentation effective methods of enforcing quality of care standards. The committee
shall develop and monitor, and the commissioner of human services shall implement,
a resident relocation plan that instructs a county in which a nursing home or certified
boarding care home is located of procedures to ensure that the needs of residents in
nursing homes or certified boarding care homes about to be closed are met. The duties
of a county under the relocation plan also apply when residents are to be discharged
from a nursing home or certified boarding care home as a result of a change in certifica-
tion, closure, or loss or termination of the facility’s medical assistance provider agree-
ment. The resident relocation plans and county duties required in this subdivision
apply to the voluntary or involuntary closure, or reduction in services or size of, an
intermediate care facility for the mentally retarded. The relocation plan for intermedi-
ate care facilities for the mentally retarded must conform to Minnesota Rules, parts
4655.6810 to 4655.6830, 9525.0015 to 9525.0165, and 9546.0010 to 9546.0060, or
their successors. The commissioners of health and human services may waive a portion
of existing rules that the commissioners determine does not apply to persons with men-
tal retardation or related conditions. The county shall ensure appropriate placement
of residents in licensed and certified facilities or other alternative care such as home
health care and foster care placement. In preparing for relocation, the committee shall
ensure that residents and their families or guardians are involved in planning the relo-
cation.

Subd. 5. Reports. The committee shall prepare a biennial report and the commis-
sioners of health and human services shall deliver this report to the legislature begin-
ning January 31, 1993, listing progress, achievements, and current goals and objectives.
The commissioners shall recommend changes in or additions to legislation necessary
or desirable to fulfill their responsibilities.

Subd. 6. Data. The interagency committee shall have access to data from the com-
missioners of health, human services, housing finance, and state planning for carrying
out its duties under this section. The commissioner of health and the commissioner of
human services may each have access to data on persons, including data on vendors
of services, from the other to carry out the purposes of this section. If the interagency
committee, the commissioner of health, or the commissioner of human services
receives data on persons, including data on vendors of services, that is collected, main-
tained, used or disseminated in an investigation, authorized by statute and relating to
enforcement of rules or law, the committee or the commissioner shall not disclose that
information except:

(a) pursuant to section 13.05;

(b) pursuant to statute or valid court order; or

(c) to a party named in a civil or criminal proceeding, administrative or judicial,
for preparation of defense.

Data described in this subdivision is classified as public data upon its submission
to an administrative law judge or court in an administrative or judicial proceeding.

Subd. 7. Long-term care research and database. The interagency long-term care
planning committee shall collect and analyze state and national long-term care data and
research, including relevant health data and information and research relating to long-
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term care and social needs, service utilization, costs, and client outcomes. The commit-
tee shall make recommendations to state agencies and other public and private agencies
for methods of improving coordination of existing data, develop data needed for long-
term care research, and promote new research activities. Research and data activities
must be designed to:

(1) improve the validity and reliability of existing data and research information;

(2) identify sources of funding and potential uses of funding sources;

(3) evaluate the effectiveness and client outcomes of existing programs; and

(4) identify and plan for future changes in the number, level, and type of services
needed by seniors.

History: 1983 ¢ 1995 5; 1984 c 6405 32, 1984 c 6415 12, 1984 c 654 art 55 58; 1987
c 186 s 15; 1987 ¢ 2095 30; 1991 ¢ 292 art 7s 1; 1992 c 513 art 75 8

144A.33 RESIDENT AND FAMILY ADVISORY COUNCIL EDUCATION.

Subdivision 1. Educational program. Each resident and family council authorized
under section 144.651, subdivision 27, shall be educated and informed about the fol-
lowing:

(1) care in the nursing home or board and care home;

(2) resident rights and responsibilities;

(3) resident and family council organization and maintenance;

(4) laws and rules that apply to homes and residents;

(5) human relations; and

(6) resident and family self-help methods to increase quality of care and quality
of life in a nursing home or board and care home.

Subd. 2. Providing educational services. The Minnesota board on aging shall pro-
vide a grant-in-aid to a statewide, independent, nonprofit, consumer-sponsored agency
to provide educational services to councils.

Subd. 3. Funding of advisory council education. A license application or renewal fee
for nursing homes and boarding care homes under section 144.53 or 144A.07 must be
increased by $2.75 per bed to fund the development and education of resident and fam-
ily advisory councils.

Subd. 4. Special account. All money collected by the commissioner of health under
subdivision 3 must be deposited in the state treasury and credited to a special account
called the nursing home advisory council fund. Money credited to the fund is appropri-
ated to the Minnesota board on aging for the purposes of this section.

Subd. 5. Report; evaluation. The Minnesota board on aging shall evaluate the pro-
grams and funding sources established under this section and report to the legislature
by February 1 of each year concerning the programs established and the effectiveness
of the programs.

History: 1985 ¢ 267 s 1; 1987 ¢ 403 art 2 5 13, 14

HOME CARE HOSPICE PROGRAM

144A.43 DEFINITIONS.

Subdivision 1. Applicability. The definitions in this section apply to SCCthnS
144.699, subdivision 2, and 144A.43 to 144A.48.

Subd. 2. Commissioner. “Commissioner” means the commissioner of health.

Subd. 3. Home care service. “Home care service” means any of the following ser-
vices when delivered in a place of residence to a person whose illness, disability, or
physical condition creates a need for the service:

(1) nursing services, including the services of a home health aide;
(2) personal care services not included under sections 148.171 to 148.285;
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(3) physical therapy;

(4) speech therapy;

(5) respiratory therapy;

(6) occupational therapy;

(7) nutritional services;

(8) home management services when provided to a person who is unable to per-
form these activities due to illness, disability, or physical condition. Home manage-
ment services include at least two of the following services: housekeeping, meal
preparation, and shopping;

(9) medical social services;

(10) the provision of medical supplies and equipment when accompanied by the
provision of a home care service;

(11) the provision of a hospice program as specified in section 144A.48; and

(12) other similar medical services and health-related support services identified
by the commissioner in rule.

Subd. 4. Home care provider. “Home care provider” means an individual, organi-
zation, association, corporation, unit of government, or other entity that is regularly
engaged in the delivery, directly or by contractual arrangement, of home care services
for a fee. At least one home care service must be provided directly, although additional
home care services may be provided by contractual arrangements. “Home care pro-
vider” includes a hospice program defined in section 144A.48. “Home care provider”
does not include:

(1) any home care or nursing services conducted by and for the adherents of any
recognized church or religious denomination for the purpose of providing care and ser-
vices for those who depend upon spiritual means, through prayer alone, for healing;

(2) an individual who only provides services to a relative;

(3) an individual not connected with a home care provider who provides assis-
tance with home management services or personal care needs if the assistance is pro-
vided primarily as a contribution and not as a business;

(4) an individual not connected with a home care provider who shares housing
with and provides primarily housekeeping or homemaking services to an elderly or dis-
abled person in return for free or reduced-cost housing;

(5) an individual or agency providing home-delivered meal services;

(6) an agency providing senior companion services and other older American vol-
unteer programs established under the Domestic Volunteer Service Act of 1973, Pub-
lic Law Number 98-288;

(7) an employee of a nursing home licensed under this chapter who provides emer-
gency services to individuals residing in an apartment unit attached to the nursing
home;

(8) a member of a professional corporation organized under sections 319A.01 to
319A.22 that does not regularly offer or provide home care services as defined in subdi-
vision 3;

(9) the following organizations established to provide medical or surgical services
that do not regularly offer or provide home care services as defined in subdivision 3:
a business trust organized under sections 318.01 to 318.04, a nonprofit corporation
organized under chapter 317A, a partnership organized under chapter 323, or any other
entity determined by the commissioner;

(10) an individual or agency that provides medical supplies or durable medical
equipment, except when the provision of supplies or equipment is accompanied by a
home care service;

(11) an individual licensed under chapter 147; or

(12) an individual who provides home care services to a person with a develop-
mental disability who lives in a place of residence with a family, foster family, or pri-
mary caregiver. '

History: 1987 ¢ 378 s 3; 1989 ¢ 194 s 1; 1989 ¢ 304 5 137; 1992 c 513 art 6 5 5,6
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144A.44 HOME CARE BILL OF RIGHTS.

Subdivision 1. Statement of rights. A person who receives home care services has
these rights:

(1) the right to receive written information about rights in advance of receiving
care or during the initial evaluation visit before the initiation of treatment, including
what to do if rights are violated;

~ (2) the right to receive care and services according to a suitable and up-to-date
plan, and subject to accepted medical or nursing standards, to take an active part in
creating and changing the plan and evaluating care and services;

(3) the right to be told in advance of receiving care about the services that will be
provided, the disciplines that will furnish care, the frequency of visits proposed to be
furnished, other choices that are available, and the consequences of these choices
including the consequences of refusing these services;

(4) the right to be told in advance of any change in the plan of care and to take
an active part in any change;

(5) the right to refuse services or treatment;

(6) the right to know, in advance, any limits to the services available from a pro-
vider, and the provider’s grounds for a termination of services;

(7) the right to know in advance of receiving care whether the services are covered
by health insurance, medical assistance, or other health programs, the charges for ser-
vices that will not be covered by Medicare, and the charges that the individual may
have to pay;

(8) the right to know what the charges are for services, no matter who will be pay-
ing the bill;

(9) the right to know that there may be other services available in the community,
including other home care services and providers, and to know where to go for informa-
tion about these services;

(10) the right to choose freely among available providers and to change providers
after services have begun, within the limits of health insurance, medical assistance, or
other health programs;

(11) the right to have personal, financial, and medical information kept private,
and to be advised of the provider’s policies and procedures regarding disclosure of such
information;

(12) the right to be allowed access to records and written mformanon from records
in accordance with section 144.335;

(13) the right to be served by people who are properly trained and competent to
perform their duties;

(14) the right to be treated with courtesy and respect, and to have the patient’s
property treated with respect;

(15) the right to be free from physical and verbal abuse

(16) the right to reasonable, advance notice of changes in services or charges;

(17) the right to a coordinated transfer when there will be a change in the provider
of services;

(18) the right to voice grievances regarding treatment or care that is, or fails to be,
furnished, or regarding the lack of courtesy or respect to the patient or the patient’s
property;

(19) the right to know how to contact an individual associated with the provider
who is responsible for handling problems and to have the provider investigate and
attempt to resolve the grievance or complaint;

(20) the right to know the name and address of the state or county agency to con-
tact for additional information or assistance; and

(21) the right to assert these rights personally, or have them asserted by the
patient’s family or guardian when the patient has been judged incompetent, without
retaliation.
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Subd. 2. Interpretation and enforcement of rights. These rights are established for
the benefit of persons who receive home care services. “Home care services” means
home care services as defined in section 144A.43, subdivision 3. A home care provider
may not require a person to surrender these rights as a condition of receiving services.
A guardian or conservator or, when there is no guardian or conservator, a designated
person, may seek to enforce these rights. This statement of rights does not replace or
diminish other rights and‘liberties that may exist relative to persons receiving home
care services, persons providing home care services, or providers licensed under Laws
1987, chapter 378. A copy of these rights must be provided to an individual at the time
home care services are initiated. The copy shall also contain the address and phone
number of the office of health facility complaints and a brief statement describing how
to file a complaint with that office.

History: 1987 ¢ 378 s 4, 1991 ¢ 133 s 1

144A.45 REGULATION OF -HOME CARE SERVICES.

Subdivision 1. Rules. The commissioner shall adopt rules for the regulation of
home care providers pursuant to sections 144A.43 to 144A.49. The rules shall include
the following:

(a) provisions to assure, to the extent possible, the health, safety and well-being,
and appropriate treatment of persons who receive home care services;

(b) requirements that home care providers furnish the commissioner with speci-
fied information necessary to implement sections 144A.43 to 144A.49;

(c) standards of training of home care provider personnel, which may vary accord-
ing to the nature of the services provided or the health status of the consumer;

(d) standards of supervision by a registered nurse or other appropriate heaith care
professionals of personnel providing home care services, which may vary according to
the nature of the services provided or the health status of the consumer;

(e) requirements for the involvement of a consumer’s physician, the documenta-
tion of physicians’ orders, if required, and the consumer’s treatment plan, and the
maintenance of accurate, current clinical records;

(f) the establishment of different classes of licenses for different types of providers
and different standards and requirements for different kinds of home care services; and
(g) operating procedures required to implement the home care bill of rights.

Subd. 2. Regulatory functions. (a) The commissioner shall:

(1) evaluate, monitor, and license home care providers in accordance with sections
144A.45 to 144A .49,

(2) inspect the office and records of a provider during regular business hours with-
out advance notice to the home care provider;

(3) with the consent of the consumer, visit the home where services are being pro-
vided;

(4) issue correction orders and assess civil penalties in accordance with section
144.653, subdivisions 5 to 8, for violations of sections 144A.43 to 144A.48 or the rules
adopted under those sections; and

(5) take other action reasonably required to accomplish the purposes of sections
144A.43 to 144A.49.

(b) In the exercise of the authority granted in sections 144A.43 to 144A.49, the
commissioner shall comply with the applicable requirements of section 144.122, the
government data practices act, and the administrativé procedure act.

Subd. 3. Advisory task force. The commissioner of health shall establish and
appoint a home care advisory task force consisting of 15 members representing the vari-
ous kinds of home care providers, including a hospice program, health care profession-
als, community health services agencies, and consumers. The appointment, removal,
and compensation of members is as provided in section-15.0359, subdivision 6. The task
force shall provide advice and recommendations to the commissioner regarding the
development of rules required by subdivision 1.

History: 1987 ¢ 378 s 5; 1989 ¢ 282 art 25 25; 1991 ¢ 286 s 8
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144A.46 LICENSURE.

Subdivision 1. License required. (a) A home care provider may not operate in the
state without a current license issued by the commissioner of health.

(b) Within ten days after receiving an application for a license, the commissioner
shall acknowledge receipt of the application in writing. The acknowledgment must indi-
cate whether the application appears to be complete or whether additional information
is required before the application will be considered complete. Within 90 days after
receiving a complete application, the commissioner shall either grant or deny the
license. If an applicant is not granted or denied a license within 90 days after submitting
a complete application, the license must be deemed granted. An applicant whose license
has been deemed granted must provide written notice to the commissioner before pro-
viding a home care service.

(c¢) Each application for a home care provider license, or for a renewal of a license,
shall be accompanied by a fee to be set by the commissioner under section 144.122.

Subd. 2. Exemptions. The following individuals or organizations are exempt from
the requirement to obtain a home care provider license:

(1) a person who is licensed as a registered nurse under sections 148.171 to
148.285 and who independently provides nursing services in the home without any
contractual or employment relationship to a home care provider or other organization;

(2) a personal care assistant who provides services under the medical assistance
program as authorized under sections 256B.0625, subdivision 19, and 256B.04, subdi-
vision 16;

(3) a person or organization that exclusively offers, provides, or arranges for per-
sonal care assistant services under the medical assistance program as authorized under
sections 256B.0625, subdivision 19, and 256B.04, subdivision 16;

(4) a person who is registered under sections 148.65 to 148.78 and who indepen-
dently provides physical therapy services in the home without any contractual or
employment relationship to a home care provider or other organization;

(5) a provider that is licensed by the commissioner of human services to provide
semi-independent living services under Minnesota Rules, parts 9525.0500 to
9525.0660 when providing home care services to a person with a developmental dis-
ability;

(6) a provider that is licensed by the commissioner of human services to provide
home and community-based services under Minnesota Rules, parts 9525.2000 to
9525.2140 when providing home care services to a person with a developmental dis-
ability; or

(7) a person or organization that provides only home management services, if the
person or organization is registered under section 144A .43, subdivision 3.

An exemption under this subdivision does not excuse the individual from comply-
ing with applicable provisions of the home care bill of rights.

Subd. 3. Enforcement. The commissioner may refuse to grant or renew a license,
or may suspend or revoke a license, for violation of statutes or rules relating to home
care services or for conduct detrimental to the welfare of the consumer. Prior to any
suspension, revocation, or refusal to renew a license, the home care provider shall be
entitled to notice and a hearing as provided by sections 14.57 to 14.69. In addition to
any other remedy provided by law, the commissioner may, without a prior contested
case hearing, temporarily suspend a license or prohibit delivery of services by a pro-
vider for not more than 60 days if the commissioner determines that the health or safety
of a consumer is in imminent danger, provided (1) advance notice is given to the pro-
vider; (2) after notice, the provider fails to correct the problem; (3) the commissioner
has reason to believe that other administrative remedies are not likely to be effective;
and (4) there is an opportunity for a contested case hearing within the 60 days. The pro-
cess of suspending or revoking a license must include a plan for transferring affected
clients to other providers. .
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Subd. 3a. Injunctive relief. In addition to any other remedy provided by law, the
commissioner may bring an action in district court to enjoin a person who is involved
in the management, operation, or control of a home care provider, or an employee of
the home care provider from illegally engaging in activities regulated by sections
144A.43 to 144A.48. The commissioner may bring an action under this subdivision in
the district court in Ramsey county or in the district in which a home care provider
is providing services. The court may grant a temporary restraining order in the proceed-
ing if continued activity by the person who is involved in the management, operation,
or control of a home care provider, or by an employee of the home care provider, would
create an imminent risk of harm to a recipient of home care services.

Subd. 3b. Subpoena. In matters pending before the commissioner under sections
144A.43 to 144A.48, the commissioner may issue subpoenas and compel the atten-
dance of witnesses and the production of all necessary papers, books, records, docu-
ments, and other evidentiary material. If a person fails or refuses to comply with a
subpoena or order of the commissioner to appear or testify regarding any matter about
which the person may be lawfully questioned or to produce any papers, books, records,
documents, or evidentiary materials in the matter to be heard, the commissioner may
apply to the district court in any district, and the court shall order the person to comply
with the commissioner’s order or subpoena, The commissioner of health may adminis-
ter oaths to witnesses, or take their affirmation. Depositions may be taken in or outside
the state in the manner provided by law for the taking of depositions in civil actions.
A subpoena or other process or paper may be served upon a named person anywhere
within the state by an officer authorized to serve subpoenas in civil actions, with the
same fees and mileage and in the same manner as prescribed by law for process issued
out of a district court. A person subpoenaed under this subdivision shall receive the
same fees, mileage, and other costs that are paid in proceedings in district court.

Subd. 3c. Time limits for appeals. To appeal the assessment of civil penalties under
section 144A.45, subdivision 2, clause (4), a denial of a waiver or variance, and an
action against a license under subdivision 3, a provider must request a hearing no later

.than 15 days after the provider receives notice of the action.

Subd. 4. Relation to other regulatory programs. In the exercise of the authority
granted under sections 144A.43 to 144A.49, the commissioner shall not duplicate or
replace standards and requirements imposed under another state regulatory program.
The commissioner shall not impose additional training or education requirements
upon members of a licensed or registered occupation or profession, except as necessary
to address or prevent problems that are unique to the delivery of services in the home
or to enforce and protect the rights of consumers listed in section 144A.44. The com-
missioner of health shall not require a home care provider certified under the Medicare
program to comply with a rule adopted under section 144A.45 if the home care pro-
vider is required to comply with any equivalent federal law or regulation relating to the
same subject matter. The commissioner of health shall specify in the rules those provi-
sions that are not applicable to certified home care providers. To the extent possible,
the commissioner shall coordinate the inspections required under sections 144A.45 to
144A.48 with the health facility licensure inspections required under sections 144.50
to 144.58 or 144A.10 when the health care facility is also licensed under the provisions
of Laws 1987, chapter 378. _

Subd. 5. Prior criminal convictions. (a) All persons who have or will have direct
contact with clients, including the home care provider, employees of the provider, and
applicants for employment shall be required to disclose all criminal convictions. The
commissioner may adopt rules that may require a person who must disclose criminal
convictions under this subdivision to provide fingerprints and releases that authorize
law enforcement agencies, including the bureau of criminal apprehension and the Fed-
eral Bureau of Investigation, to release information about the person’s criminal convic-
tions to the commissioner and home care providers. The bureau of criminal
apprehension, county sheriffs, and local chiefs of police shall, if requested, provide the
commissioner with criminal conviction data available from local, state, and national

Copyright © 1994 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 1994
144A.46 NURSING HOMES 892

criminal record repositories, including the criminal justice data communications net-
work. No person may be employed by a home care provider in a position that involves
contact with recipients of home care services nor may any person be involved in the
management, operation, or control of a provider, if the person has been convicted of
a crime that relates to the provision of home care services or to the position, duties,
or responsibilities undertaken by that person in the operation of the home care pro-
vider, unless the person can provide sufficient evidence of rehabilitation. The commis-
sioner shall adopt rules for determining what types of employment positions, including
volunteer positions, involve contact with recipients of home care services, and whether
a crime relates to home care services and what constitutes sufficient evidence of rehabil-
itation. The rules must require consideration of the nature and seriousness of the crime;
the relationship of the crime to the purposes of home care licensure and regulation; the
relationship of the crime to the ability, capacity, and fitness required to perform the
duties and discharge the responsibilities of the person’s position; mitigating circum-
stances or social conditions surrounding the commission of the crime; the length of
time elapsed since the crime was committed; the seriousness of the risk to the home
care client’s person or property; and other factors the commissioner considers appro-
priate. Data collected under this subdivision shall be classified as private data under
section 13.02, subdivision 12,

(b) Termination of an employee in good faith reliance on information or records
obtained under paragraph (a) regarding a confirmed conviction does not subject the
home care provider to civil liability or liability for reemployment insurance benefits.

History: 1987 ¢ 378 s 6;, 1988 ¢ 689 art 2 s 268; 1989 c 209 art 2 s 1; 1989 ¢ 282 art
2526, 1990 c 426 art 25 1; 1991 ¢ 286 5 9,10; 1991 c 292 art 25 10; art 7s 2; 1992 ¢
513art6s7-9; 1994 c 488 s 8

144A.461 REGISTRATION.

A person or organization that provides only home management services defined
as home care services under section 144A:.43, subdivision 3, clause (8), may not operate
in the state without a current certificate of registration issued by the commissioner of
health. To obtain a certificate of registration, the person or organization must annually
submit to the commissioner the name, address, and telephone number of the person
or organization and a signed statement declaring that the person or organization is
aware that the home care bill of rights applies to their clients and that the person or
organization will comply with the bill of rights provisions contained in section
144A.44. A person who provides home management services under this section must,
within 120 days after beginning to provide services, attend an orientation session
approved by the commissioner that provides training on the bill of rights and an orien-
tation on the aging process and the needs and concerns of elderly and disabled persons.
An organization applying for a certificate must also provide the name, business address,
and telephone number of each of the individuals responsible for the management or
direction of the organization. The commissioner shall charge an annual registration fee
of $20 for individuals and $50 for organizations. A home care provider that provides
home management services and other home care services must be licensed, but licen-
sure requirements other than the home care bill of rights do not apply to those employ-
ees or volunteers who provide only home management services to clients who do not
receive any other home care services from the provider. A licensed home care provider
need not be registered as a home management service provider, but must provide an
orientation on the home care bill of rights to its employees or volunteers who provide
home management services. The commissioner may suspend or revoke a provider’s
certificate of registration or assess fines for violation of the home care bill of rights. Any
fine assessed for a violation of the bill of rights by a provider registered under this sec-
tion shall be in the amount established in the licensure rules for home care providers.
As a condition of registration, a provider must cooperate fully with any investigation
conducted by the commissioner, including providing specific information requested by
the commissioner on clients served and the employees and volunteers who provide ser-
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vices. The commissioner may use any of the powers granted in sections 144A.43 to
144A.49 to administer the registration system and enforce the home care bill of rights
under this section.

History: 1992 c 513 art 6 s 10

144A.465 LICENSURE; PENALTY.

A person involved in the management, operation, or control of a home care pro-
vider who violates section 144A.46, subdivision 1, paragraph (a), is guilty of a misde-
meanor. This section does not apply to a person who had no legal authority to affect
or change decisions related to the management, operation, or control of a home care
provider.

History: 1989 ¢ 282 art 2 s 27

144A.47 INFORMATION AND REFERRAL SERVICES.

The commissioner shall ensure that information and referral services relating to
home care are available in all regions of the state. The commissioner shall collect and
make available information about available home care services, sources of payment,
providers, and the rights of consumers. The commissioner may require home care pro-
viders to provide information requested for the purposes of this section, including price
information, as a condition of registration or licensure. Specific price information fur-
nished by providers under this section is not public data and must not be released with-
out the written permission of the agency. The commissioner may publish and make
available:

(1) general information and a summary of the range of prices of home care services
in the state;

(2) limitations on hours, availability of services, and eligibility for third-party pay-
ments, applicable to individual providers; and

(3) other information the commissioner determines to be appropriate.
History: 1987 ¢ 378 s 7

144A.48 HOSPICE PROGRAMS.

Subdivision 1. Definitions. For the purposes of this section, the following terms
have the meanings given to them:

(1) “Core services” means physician services, registered nursing services, medical
social services, pastoral care or other counseling services, and volunteer services that
are provided either directly by the hospice program or through a service contract or
other arrangement;

(2) “Hospice patient” means an individual who has been diagnosed as terminally
ill with a probable life expectancy of under one year, as documented by the individual’s
attending physician, and who alone or, when unable, through the hospice patient’s fam-
ily has voluntarily consented to and received admission to a hospice program;

(3) “Hospice patient’s family” means relatives of the hospice patient, the hospice
patient’s guardian, primary caregivers, or persons identified by the hospice patient as
having significant personal ties;

(4) “Hospice program” means palliative and supportive care and other services
provided by an interdisciplinary team under the direction of an identifiable hospice
administration to terminally ill hospice patients and their families to meet the physical,
nutritional, emotional, social, spiritual, and special needs experienced during the final
stages of illness, dying, and bereavement, through a centrally coordinated program that
ensures continuity and consistency of home and inpatient care provided directly or
through an agreement;

(5) “Interdisciplinary team” means a group of qualified individuals with expertise
in meeting the special needs of hospice patients and their families, including, at a mini-
mum, those individuals who are providers of core services;

Copyright © 1994 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA STATUTES 1994

144A .48 NURSING HOMES 894

(6) “Palliative care™ means care directed at managing the symptoms experienced
by the hospice patient and intended to enhance the quality of life for the hospice patient
and the patient’s family, but not directed at curing the illness;

(7) “Residential hospice facility” means a facility that houses no more than eight
hospice patients, located in a residential area in a facility that resembles a single-family
home, that directly provides 24-hour residential and support services in a home-like
setting for hospice patients as an integral part of the continuum of home care provided
by a hospice licensed under subdivision 2; and

(8) “Volunteer services” means services by volunteers who provide a personal
presence that augments a variety of professional and nonprofessional services available
to the hospice patient, the patient’s family, and the hospice program.

Subd. 2. License requirements. A hospice program may not operate in the state or
use the words “hospice” or “hospice program” without a current license issued by the
commissioner of health. The commissioner shall license hospice programs using the
powers and authorities contained in sections 144A.43 to 144A.47 and 144A.49. In
addition a hospice program must provide:

(1) centrally coordinated hospice core services in the home and inpatient settings;

(2) that the medical components of the hospice program are under the direction
of a licensed physician who serves as medical director;

(3) that the palliative medical care provided to a hospice patient is under the direc-
tion of the attending physician;

(4) aninterdisciplinary team that meets regularly to develop, implement, and eval-
uate the hospice program’s plan of care for each hospice patient and the patient’s fam-
ily;

(5) accessible hospice care, 24 hours a day, seven days a week;

(6) an ongoing system of quality assurance;

(7) that volunteer services are provided by individuals who have completed a hos-
pice training program and are qualified to provide the services;

(8) aplanned program of supportive services available to patients’ families during
the bereavement period; and

(9) that inpatient services are provided directly or by arrangement in a licensed
hospital or nursing home.

Subd. 3. Required inspections. The commissioner shall inspect the hospice pro-
gram, the home care and the inpatient care provided by the hospice program to deter-
mine if the requirements of sections 144A.45 to 144A.48 are met.

Subd. 4. Rule authority. The commissioner shall promulgate rules to implement
the provisions of this section.

Subd. 5. License desngnatlon A license issued to a home care provider meeting the
requirements contamed in this section shall indicate that the provider is qualified to
offer hospice care.

Subd. 6. Residential hospice. A hospice program may operate a residential hosplce
facility for hospice patients if it is:

(1) licensed as a hospice program under this section;

(2) licensed as a class B supervised living facility under section 144.50, subdivision
6, provided that: _

(i) the residential hospice facility is not required to obtain a program license from
the department of human services under Minnesota Rules, part 4665.0700; and

(ii) for purposes of the state building code and state uniform fire code, the facility
meets group R, division 3, occupancy requirements for six or less persons and group
R, division 1, occupancy requirements for seven to eight persons; and

(3) in compliance with the fire protection provisions of chapter 21 of the 1988 Life
Safety Code, NFPA 101, for facilities housing persons with impractical evacuation
capabilities, as a minimum.

History: 1987 ¢ 378 s 8; 1992 ¢ 595 5 23,24
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144A.49 TEMPORARY PROCEDURES.

For purposes of this section, “home care providers” shall mean the providers
described in section 144A.43, subdivision 4, including hospice programs described in
section 144A.48. Home care providers are exempt from the licensure requirement in
section 144A.46, subdivision 1, until 90 days after the effective date of the licensure
rules. Beginning July 1, 1987, no home care provider, as defined in section 144A.43,
subdivision 4, except a provider exempt from licensure under section 144A.46, subdi-
vision 2, may provide home care services in this state without registering with the com-
missioner. A home care provider is registered with the commissioner when the
commissioner has received in writing the provider’s name; the name of its parent cor-
poration or sponsoring organization, if any; the street address and télephone number
of its principal place of business; the street address and telephone number of its princi-
pal place of business in Minnesota; the counties in Minnesota in which it may render
services; the street address and telephone number of all other offices in Minnesota; and
the name, educational background, and ten-year employment history of the person
responsible for the management of the agency. A registration fee must be submitted
with the application for registration. The fee must be established pursuant to section
144.122 and must be based on a consideration of the following factors: the number of
clients served by the home care provider, the number of employees, the number of ser-
vices offered, and annual revenues of the provider. The registration is effective until
90 days after licensure rules are effective. In order to maintain its registration and pro-
vide services in Minnesota, a home care provider must comply with section 144A.44
and comply with requests for information under section 144A.47. A registered home
care provider is subject to sections 144A.51 to 144A.54. Registration under this section
does not exempt a home care provider from the licensure and other requirements later
adopted by the commissioner.

Within 90 days after the effective date of the licensure rules under section 144A .45,
the commissioner of health shall issue provisional licenses to all home care providers
registered with the department as of that date. The provisional license shall be valid
until superseded by a license issued under section 144A.46 or for a period of one year,
whichever is shorter. Applications for licensure as a home care provider received on
or after the effective date of the home care licensure rules, shall be issued under section
144A.46, subdivision 1.

History: 1987 ¢ 378 s 14; 1991 ¢ 292 art 25 11; 1992 c 513 art 6 5 11

HEALTH CARE FACILITY GRIEVANCES

144A.51 DEFINITIONS.

Subdivision 1. Scope. For the purposes of sections 144A.51 to l44A.54, the terms
defined in this section have the meanings given them.

Subd. 2. Administrative agency or agency. “Administrative agency” or “agency”
means any division, official, or employee of a state or local governmental agency, but
does not include:

(a) Any member of the senate or house of representatives;

(b) The governor or personal staff of the governor;

(c) Any instrumentality of the federal government of the United States; or

(d) Any court or judge.

Subd. 3. Director. “Director” means the director of the office of health facility
complaints.

Subd. 4. Health care provider. “Health care provider” means any professional
licensed by the state to provide medical or health care services who does provide the
services to a resident of a health facility or a residential care home. -

.Subd. 5. Health facility. “Health facility” means a facility or that part of a facility
which is required to be licensed pursuant to sections 144.50 to 144.58, and a facility
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or that part of a facility which is required to be licensed under any law of this state
which provides for the licensure of nursing homes.

Subd. 6. Resident. “Resident” means any resident or patient of a health facility or
a residential care home, or a consumer of services provided by a home care provider,
or the guardian or conservator of the resident, patient, or consumer, if one has been
appointed. :

Subd. 7. Home care provider. “Home care provider” means a home care provider
as defined in section 144A.43, subdivision 4.

History: 1976 ¢ 325 s 1; 1986 ¢ 444; 1987 ¢ 378 5 9,10; 1987 ¢ 384 art 2 s 1; 1991
c292art2s12;]1992c 513 art 65 12-14

144A.52 OFFICE OF HEALTH FACILITY COMPLAINTS.

Subdivision 1. Creation; administration. The office of health facility complaints is
hereby created in the department of health. The office shall be headed by a director
appointed by the state commissioner of health.

The commissioner of health shall provide the office of health facility complaints
with office space, administrative services and secretarial and clerical assistance.

Subd. 2. Staff. The director may appoint a deputy director and one personal secre-
tary to discharge the responsibilities of the office. Any deputy director or personal secre-
tary and all other employees of the office shall be classified employees of the state
commissioner of health. .

Subd. 3. Duties; delegation. The director may delegate to members of the staff any
of the authority or duties of the director except the duty of formally making recommen-
dations to the legislature, administrative agencies, health facilities, residential care
homes, health care providers, home care providers, and the state commissioner of
health.

Subd. 4. Training. The director shall attempt to include staff persons with exper-
tise in areas such as law, health care, social work, dietary needs, sanitation, financial
audits, health-safety requirements as they apply to health facilities, residential care
homes, and any other relevant fields. To the extent possible, employees of the office
shall meet federal training requirements for health facility surveyors.

History: 1976 ¢ 325 5 2; 1977 ¢ 305 s 45; 1982 ¢ 560 s 48; 1986 c 444; 1987 c 378
s11; 1991 c 238 art 158; 1992c 513 art 65 15,16

144A.53 DIRECTOR; POWERS AND DUTIES.

Subdivision 1. Powers. The director may:

(a) Promulgate by rule, pursuant to chapter 14, and within the limits set forth in
subdivision 2, the methods by which complaints against health facilities, health care
providers, home care providers, or residential care homes, or administrative agencies
are to be made, reviewed, investigated, and acted upon; provided, however, that a fee
may not be charged for filing a complaint.

 (b) Recommend legislation and changes in rules to the state commissioner of
health, legislature, governor, administrative agencies or the federal government.

(c) Investigate, upon a complaint or upon initiative of the director, any action or
failure to act by a health care provider, home care provider, residential care home, or
a health facility.

(d) Request and receive access to relevant information, records, incident reports,
or documents in the possession of an administrative agency, a health care provider, a
home care provider, a residential care home, or a health facility, and issue investigative
subpoenas to individuals and facilities for oral information and written information,
including privileged information which the director deems necessary for the discharge
of responsibilities. For purposes of investigation and securing information to deter-
mine violations, the director need not present a release, waiver, or consent of an indi-
vidual. The identities of patients or residents must be kept private as defined by section
13.02, subdivision 12,
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(e) Enter and inspect, at any time, a health facility or residential care home and
be permitted to interview staff} provided that the director shall not unduly interfere
with or disturb the provision of care and services within the facility or home or the
activities of a patient or resident unless the patient or resident consents.

(f) Issue correction orders and assess civil fines pursuant to section 144.653 or any
other law which provides for the issuance of correction orders to health facilities or
home care provider, or under section 144A.45. A facility’s or home’s refusal to cooper-
ate in providing lawfully requested information may also be grounds for a correction
order.

(g) Recommend the certlﬁcatlon or decemﬁcatlon of health facilities pursuant to
Title XVIII or XIX of the United States Social Security Act.

(h) Assist patients or residents of health facilities or residential care homes in the
enforcement of their rights under Minnesota law.

(i) Work with administrative agencies, health facilities, home care providers, resi-
dential care homes, and health care providers and organizations representing consum-
ers on programs designied to provide mformat10n about health facilities to the public
and to health facility residents.

Subd. 2. Complaints. The director may receive a complaint from any source con-
cerning an action of an administrative agency, a health care provider, a home care pro-
vider, a residential care home, or a health facility. The director may require a
complainant to pursue other remedies or channels of complaint open to the complain-
ant before accepting or investigating the complaint.

The director shall keep written records of all complaints and any action upon them.
After completing an investigation of a complaint, the director shall inform the com-
plainant, the administrative agency having jurisdiction over the subject matter, the
health care provider, the home care provider, the residential care home, and the health
facility of the action taken.

Subd. 3. Recommendations. If, after duly considering a complaint and whatever
material the director deems pertinent, the director determines that the complaint is
valid, the director may recommend that an administrative agency, a health care pro-
vider, a home care provider, a residential care home, or a health facility should:

(a) Modify or cancel the actions which gave rise to the complaint;

(b) Alter the practice, rule or decision which gave rise to the complaint;

(c) Provide more information about the action under investigation; or

(d) Take any other step which the director considers appropriate.

If the director requests, the administrative agency, a health care provider, a home
care provider, residential care home, or health facility shall, within the time specified,
inform the director about the action taken on a recommendation. _

Subd. 4. Referral of complaints. If a complaint received by the director relates to
a matter more properly within the jurisdiction of an occupational licensing board or
other governmental agency, the director shall forward the complaint to that agency and
shall inform the complaining party of the forwarding. The agency shall promptly act
in respect to the complaint, and shall inform the complaining party and the director
of its disposition. If a governmental agency receives a complaint which is more properly
within the jurisdiction of the director, it shall promptly forward the complaint to the
director, and shall inform the complaining party of the forwarding. If the director has
reason to believe that an official or employee of an administrative agency, a home care
provider, residential care home, or health facility has acted in a manner warranting
criminal or disciplinary proceedings, the director shall refer the matter to the state com-
missioner of health, the commissioner of human services, an appropriate prosecuting
authority, or other appropriate agency.

History: 1976 ¢ 325 s 3; 1977 ¢ 305 5 45; 1982 c 424 s 130; 1983 ¢ 289 5 98; 1984
c 654 art 55 58; 1986 ¢ 444; 1987 ¢ 209 s 31, 1987 ¢ 378 s 12; 1991 ¢ 286 s 11; 1991 ¢
292 art 2s 13; 1992 ¢ 513 art 6 s 17-20
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144A.54 PUBLICATION OF RECOMMENDATIONS; REPORTS.

Subdivision 1. Director; duties. Except as otherwise provided by this section, the
director may determine the form, frequency, and distribution of the conclusions and
recommendations. The director shall transmit the conclusions and recommendations
to the state commissioner of health and the legislature. Before announcing a conclusion
or recommendation that expressly or by implication criticizes an administrative
agency, a health care provider, a home care provider, a residential care home, or a
health facility, the director shall consult with that agency, health care provider, home
care provider, home, or facility. When publishing an opinion adverse to an administra-
tive agency, a health care provider, a home care provider, a residential care home, or
a health facility, the director shall include in the publication any statement of reason-
able length made to the director by that agency, health care provider, home care pro-
vider, residential care home, or health facility in defense or explanation of the action.

Subd. 2. Annual report. In addition to whatever other reports the director may
make, the director shall, at the end of each year, report to the state commissioner of
health and the legislature concerning the exercise of the director’s functions during the
preceding year. The state commissioner of health may, at any time, request and receive
information, other than resident records, from the director.

Subd. 3. Confidentiality. In performing the duties under Laws 1976, chapter 325,
the director shall preserve the confidentiality of resident records. The director may
release a resident’s records with the written approval of the resident who is the subject
of the records.

History: 1976 ¢ 325 s 4; 1977 ¢ 305 s 45; 1986 ¢ 444; 1987 ¢ 378 s 13; 1992 ¢ 513
art 6 s 21

144A.55 [Repealed, 1983 c 260 s 68]

NURSING ASSISTANTS

144A.61 NURSING ASSISTANT TRAINING.

Subdivision 1. Authority. The commissioner of health, in consultation with the
commissioner of human services, shall implement the provisions of Public Law Num-
ber 100-203, the Omnibus Budget Reconciliation Act of 1987, that relate to training
and competency evaluation programs, testing, and the establishment of a registry for
nursing assistants in nursing homes and boarding care homes certified for participation
in the medical assistance or Medicare programs. The commissioner of health may
adopt permanent rules that may be necessary to implement Public Law Number
100-203 and provisions of this section. The commissioner of health may contract with
outside parties for the purpose of implementing the provisions of this section. At the
request of the commissioner, the board of nursing may establish training and compe-
tency evaluation standards; review, evaluate, and approve curricula; review and
approve training programs; and establish a registry of nursing assistants.

Subd. 2. Nursing assistants. For the purposes of this section and section 144A.611
“nursing assistant” means a nursing home or certified boarding care home employee,
including a nurse’s aide or an orderly, who is assigned by the director of nursing to pro-
vide or assist in the provision of nursing or nursing-related services under the supervi-
sion of a registered nurse. “Nursing assistant” includes nursing assistants employed by
nursing pool companies but does not include a licensed health professional. The com-
missioner of health may, by rule, establish categories of nursing assistants who are not
required to comply with the educational requirements of this section and section
144A.611.

Subd. 3. Curricula. The chancellor of vocational technical education shall develop
curricula to be used for nursing assistant training programs for employees of nursing
homes and boarding care homes.

Subd. 3a. Competency evaluation program. The commissioner of health shall
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approve the competency evaluation program. A competency evaluation must be
administered to nursing assistants who desire to be listed in the nursing assistant regis-
try and who have done one of the following: (1) completed an approved training pro-
gram; or (2) are enrolled in a licensed nurse education program. The tests may only be
administered by technical colleges, community colleges, or other organizations
approved by the department of health. The commissioner of health shall approve a
nursing assistant for the registry without requiring a competency evaluation if the nurs-
ing assistant is in good standing on a nursing assistant registry in another state.

Subd. 4. Technical assistance. The chancellor of vocational technical education
shall, upon request, provide necessary and appropriate technical assistance in the
development of nursing assistant training programs.

Subd. 5. [Repealed, 1977 ¢ 326 s 18]

Subd. 6. [Repealed, 1989 ¢ 282 art 3 s 98]

Subd. 6a. Nursing assistants hired in 1990 and after. Each nursing assistant hired
to work in a nursing home or in a certified boarding care home on or after January 1,
1990, must have successfully completed an approved competency evaluation prior to
employment or an approved nursing assistant training program and competency evalu-
ation within four months from the date of employment.

Subd. 7. Violation, penalty. Violation of this section by a nursing home or certified
boarding care home shall be grounds for the issuance of a correction order. Under the
provisions of sections 144.653 or 144A.10, the failure of the nursing home or certified
boarding care home to comply with the correction order shall result in the assessment
of a fine in the amount of $300.

Subd. 8. Exceptions. Employees of nursing homes conducted in accordance with
the teachings of the body known as the Church of Christ, Scientist, shall be exempt from
the requirements of this section and section 144A.611.

History: 1976 ¢ 310 s 1; 1977 ¢ 305 s 45; 1977 ¢ 326 5 6,7; 1977 ¢ 453 5 26; 1981 ¢
359517, 1987 ¢ 258 5 12; 1989 c 246 5 2; 1989 ¢ 282 art 3 s 28, 1990 ¢ 375 s 3; 1991
c2865s 12-14; 1992 c 513 art 6 s 22,23, 1993 ¢ 55 1

NOTE: Subdivision 6 was also amended by Laws 1989, chapter 282, article 3, section 28, to read as follows:

“Subd. 6. Training program. Each nursing assistant hired to work in a nursing home on or after January 1, 1979, but
before January 1, 1990, must have successfully completed an approved nursing assistant training program or shall be curolled
in the first available approved training program which is scheduled 1o commence within 60 days of the date of the assistant’s
employment. Approved training programs shail be offered at the location most reasonably accessible to the enrollecs in each
class.”

144A.611 REIMBURSABLE EXPENSES PAYABLE TO NURSING ASSIS-
TANTS.

Subdivision 1. Nursing homes and certified boarding care homes. The actual costs
of tuition and reasonable expenses for the competency evaluation or the nursing assis-
tant training program and competency evaluation approved under section 144A.61,
which are paid to nursing assistants pursuant to subdivision 2, are a reimbursable
expense for nursing homes and certified boarding care homes under the provisions of
chapter 256B and the rules promulgated thereunder.

Subd. 2. Nursing assistants. A nursing assistant who has completed an approved
competency evaluation or an ‘approved training program and competency evaluation
shall be reimbursed by the nursing home or certified boarding care home for actual costs
of tuition and reasonable expenses for the competency evaluation or the training pro-
gram and competency evaluation 90 days after the date of employment, or upon com-
pletion of the approved training program, whichever is later.

Subd. 3. Rules. The commissioner of human services shall promulgate any rules
necessary to implement the provisions of this section. The rules shail include, but not
be limited to:

{a) Provisions designed to prevent reimbursement by the commissioner under this
section and section 144A.61 to a nursing home, certified boarding care home, or nurs-
ing assistant for the assistant’s simultaneous training in more than one approved pro-
gram,;
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(b) Provisions designed to prevent reimbursement by the commissioner under this
section and section 144A.61 to more than one nursing home or certified boarding care
home for the training of any individual nursing assistant; and

(c) Provisions permitting the reimbursement by the commissioner to nursing
homes, certified boarding care homes, and nursing assistants for the retraining of a
nursing assistant after an absence from the labor market of not less than 24 months.

History: 1976 ¢ 3105 2; 1977 ¢ 326 5 9; 1984 c 654 art 5 s 58; 1986 ¢ 444; 1989 c
282 art 35 29; 1991 ¢ 286 s 15,16

144A.612 APPEALS FROM FINDINGS OF ABUSE, NEGLECT, OR MISAPPRO-
PRIATION OF PROPERTY.

(a) Until federal regulations are adopted under sections 1819(g)(1)(C) and
1919(g)(1)XC) of the Social Security Act that govern appeals from the state’s findings
of abuse, neglect, or misappropriation of property by nursing assistants employed by
or working in a nursing home or boarding care home, the commissioner of health shall
provide hearings under sections 14.57 to 14.62 and the rules adopted by the office of
administrative hearings governing contested cases.

(b) The commissioner of health shall notify the nursing assistant of findings by
sending written notice, by certified mail, to the last known address available from the
facility or employer. The notice must contain a statement of the nature of the allegation
and the time and date of the occurrence; the individual’s right to a hearing; and the
commissioner’s intent to report the findings to the nurse aide registry, pending the indi-
vidual’s appeal.

(c) To contest the finding, the nursing assistant must request a hearing in writing
no later than 30 days after receiving written notice of the finding, unless federal regula-
tions provide otherwise.

(d) The hearing must be held within 60 days from the date of receipt of the request
for a hearing. The individual must be served written notice by certified mail of the time,
place, and date of the hearing at least 15 days in advance. The hearing must be held
in a place and time that is convenient for the individual to attend.

(e) The hearing must provide an opportunity for the individual to present evi-
dence, either in person, in writing, or through witnesses, and to refute the allegations.
The individual is entitled to have an attorney or other representative present at the
hearing. The commissioner must issue a decision within 30 days after the hearing rec-
ord is complete and the parties have had an opportunity to file exceptions under section
14.61. A copy of the decision shall be mailed to the individual.

(f) If a hearing is requested and held, and if the department’s findings of abuse,
neglect, or misappropriation of property are upheld by a preponderance of the evi-
dence, the commissioner’s decision and findings will be sent to the registry established
under section 144A.61, subdivision 1. If a hearing is not requested or if the notice to
the nursing assistant is returned to the department, the commissioner has no jurisdic-
tion to hear an appeal at a later date, and the department’s findings shall be sent to the
registry at the end of the 30-day period with a notation that a hearing was not requested
or held. The registry must include any brief statement by the individual disputing the
findings.

(g) Ifit is determined that the individual did not neglect, abuse, or misappropriate
resident property, all records and investigative reports shall be classified as private data
under section 13.39. :

(h) The identity of the nursing assistant and the findings of abuse, neglect, or mis-
appropriation of property are public when sent to the registry, notwithstanding the pro-
visions of section 626.557, subdivision 12. The identity of the reporter, the vulnerable
adult, and persons interviewed are governed by section 626.557, subdivision 12.

History: 1991 ¢ 286 5 17
144A.65 MS 1980  [Expired]
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144A.66 MS 1980  [Expired]
144A.67 MS 1980  [Expired]
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