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CH. 76—FORCIBLE ENTRY AND UNLAWFUL DETAINER

4. When action will lie,

Force i3 not a necessary element to authorize actlon.
178M282, 226NWB4T.

To render a constructive eviction a defense tenant
must sbandon or surrender premises on account there-
giésLeifman v. P., 186M427, 243NW446. See Dun. Dig.

Description of property in lease and Iin contract for
deed held subasatantially same and sufficient to readily
Identify property, Gruenberg v. 8., 188M568, 248NW724,
8See Dun, Dig. 3785,

Mortgagee in possession 18 entitled to hold it as
against mortgagor in actlon of forcible entry and de-
tainer, mortgagor being in default. Schmit v. D, 18IM
420, 249NWH580. See Dun, Dig, 6242,

In & proceeding under §2188, plalntiff’s tax title being
found defective. a llen was adjudged against premises
and judgment entered, execution levied, and sale made to
plaintiff pursuant thereto, held, no confirmation of aale
wag necessary under §32185, 2186, and an unlawful de-
talner action was proper action to recover possession
during existence of defendant's life estate, which was
subfect to specific lien of tax judement. Trask v. R.
193M213. 258NW164. See Dun. Diz, 9521,

All that f§s necessary to entitie lessor to summary
relief fs to show that rent is unpald, State v. Brown,
2030505, 282NWI136. See Dun. Dig. 5449,

5. Whoe mny maintain.

L.essee held real party In interest as agalnst one {nh
posgsession of property holding over after cancellation
of a contract for deed. Gruenberg v. S, 188M568, 248N'W
724. See Dun, Dig. 3783

Sherif may maintain action against tenant on Jand
bid In by state for non-payment of taxes. Op. Atty. Gen.
Sept. 3, 1929,

In unlawful dctainer action to recover land acquired
by state for taxes, county attorney may anppear as sole
counsel, but there can he no eviction for two yeurs after
forfeiture for taxes for 1926 or 1927. Op. Atty. Gen.
(525), Sept, 12, 1837,

€. Parties defendant.

Husband of person holding under contract for deed
could be efected in separate action against him alone.
17T8M2R2, 226NWR4T.

In forcible entry, evidence held to sustain inding that
defendant was mortgagee in posseasion, Schmit v, D.,
150M420, 249NW5HS80. See Dun. Dig. 6238. N

7. Demaond—npotice to qult.

Where a tenant is In default in the payment of rent,
the landlord’s right of action for forcible entry and un-
lawful detainer is compiete notwithstanding the lease
containa a right to terminate optional with the land-
lord and effective upon sixty days’ notice. First Minne-
apolls Trust Co. v, L., 156M121, 240N'W453, See Dun. Dig.
6440(883). .

10. Transafer to districet court,

In action in justice court under unlawful detalner atat-
ute, cause is not removable to district court, on ground
that title to real estate is Involved, unless and until such
title comes in issue on evidence presented in that court
Minneapolis Sav. & Loan Ass'n v, K., 198M420, 270N'W148.
Bee Dun, Dig. 3784,

8151, Complaint and summons,

A party who appeals from Justice court to district
court upon guestions of law and fact waives objections
to irregularities In proceedings In justice court, includ-
ing failure to flle eomplaint. Schutt v, 13, 201M106, 276
NW413, Sec Dun. Dig. 5331, .
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9152. Summons—How served,
Herreid v. D., 19IM618, 259N'W189; note under §9155.

9153. Answer—Trial,

In foreible entry and unlawful detalner cases, munie-
Ipal court of Minneapolls has no power to entertain a
motion for a new trial or a motion for judgment in favor
of defendant notwithstanding deciaion for plaintiff. Olaon
v. L., 196M352, 266NW25. Bee Dun_Dig. 3784.

7155. Judgment—Fine—Execution,

Judgment in previoua action for wrongful detainer,
held not estoppel in second action for same relief, Steln-
lgiaé'_?' v, 8., 186M640, 244N'W10b6. See Dun, Dig. 5159, 5163,

Judgment for vendor In unlawful detainer was res ju-
dieata in action to recover purchase money paid on the-
ory that vendor repudiated contract for deed. Herreid
v. D, 193M618, 259N'W189. See Dun. Dig. 5161, 5162, 5163.

In action for damages for being kept out of possesslon,
finding that, in a former action to vacate a judgment for
restitution entered in municipal court district court had
found that said judgment has never been vacated or
modified and that plaintiff has not walived his right to
proceed thereunder, is decisive against defendants. Her-
menn v. K., 198M331, 260N'WE36. See Dun. Dig. 3783,

Reasonable value of seed uged for Bowing a crop upon
a farm by occupant who has vacated same, for which
there can be no recovery quasi ex contractu, cannot be
allowed in mitigation of damages recovered by owner
against occupant for & violation of his covenant to sur-
render posseasion of premises in good repair at expira-
tlon of 1term. Mehl v. N, 201M203, 276N'W843. See Dun,
Dig. 5471,

0157, Writ of restitution.

Defendant evicted [rom premises under a writ of res-
titution hasa a right to appeal and have a trial de novae,
178M460, 22TNWESE.

Injunction of federal court restraining enforcement
of a judgment of restitution in unlawful detainer action
pending review of order of referee in bankruptey did
not give defendant any rights as an occupant of land
except that it prevented plaintiff from enforcing restitu-
tion, aa affecting right of defendant to recover value of
seed planted by him during operation of restraining
order, Mehl v, N, 2¢1M203, 27T5NW3E43. See Dun., Dig.
5473,

An owner who obtalns possession of his land acquires
title to all crops growing on land at time. I

9158, Appeal.
1780460, 22TNWE56; note under §9157,
Roehrs v. T. 185M154, 240N'W111; note under §9277.

$163. Execution of the writ of restitution.

A tenant In default In payment of rent is entitled to
remain in possesslon until dispossessed by writ of resti-
tution. State v. Brown, 203M505, 28:NWI136. See Dun.
Dig. 5473.

One moving back day following his removal under writ
of restitution and using seed and grain belonging to
owner is not gullty of trespass but may be prosecuted
for larceny and also for unlawful entry. Op. Atty.
Gen. (494b-20), Nov. 26, 1934

CHAPTER 77

Civil Actions

9164, One form of action—Parties, how styled.

In an action to recover damages for the failure of a
bank to perform an agreement with a customer to pay,
out of funda placed in jts hands, an existing mortgage
upon the customer's real property, general damages for
injury to the customer's credit standing and for mental
suffering are not recoverable. Swanson v. . 185MB9,
239N'W900. See Dun. Dig. 2559-2569.

Forms of action belng abolished, nature of a cause of
action ias to be determined by facts alleged and not by
formal character of complaint. Walsh w. M., 201MGE8, 275
NW3a77, See Dun, Dig. 7526a, 7528b,

‘While law and equity are under the code only within
jurisdiction of and administered by the same court, there
stfll remains subatantial remnants of old systems. Lind
v, 0., 204M30, 28ZNWE61, See Dun. Dig, 94.

A party is put to election only between inconsistent
remedies, and there is no occasion for election when
remedies are consistent with one another and there is
no inconsistency between remedy on note of one gullty
of tort and cause of action in tort against malker of the
note and joint tort feasor, Penn Anthracite Mining Co.
v. C., 28TN'W1hs See Dun, Dig. 2910,

COMMON LAW
DECISIONS RELATING TO ACTIONS
IN GENERAT,

1. Electlon of remedy.

Election of remedies. 171M65, 21ZNWT35.

Action to recover on an express contract, held not
an election of remedies so as to bar a subseguent action
in conversion. I178M93, 226NW417.

A Judgment entered on a verdict directed for the de-
fendant on the ground that the defendant was not au-
thorized by the law under which it was organized to
execute the promissory notes alleged as causes of action
by the recelver of the payee bank i{s not a bar to action
for money had and received. Turner v. V. 1§2M115, 233
NWS856. See Dun. Dig. 5169,

TWhere the party defrauded has performed his contract
to a substantial extent before discovering the fraud, he
may elect to continue performance and sue for the
traud, without attempting to rescind. Osborn v. W, 183
M205, 236N'W187, See Dun. Dig. 10092(61), (62).

If the defrauded perty relles solely on a guaranty or
warranty, there can be no recovery on the ground of
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fraud, but that is ordinarily a question of fact. Osborn
v. W, 183M206, 236NW197, See Dun. Dig. 10100(55).

Where mortgagee of chattels obtained judgment and
levied upon mortgaged property under execution, release
of levy was not an election of remedies so _as to bar
ri%ht to proceed under mortgage. First Nat, Bank v. ¥,
190M102, 250NWS806. See Dun. Dig. 2314,

Doctrine of election of remedies is an application of
law of estoppel. Id.

Premature suit by lessor for damages to property,
held only mistaken hona flde effort to pursue an avall-
able remedy and not to bar a subsequent suit for rent.
Doglg.ldaon v, M., 190M231, 251NW272, See Dun. Dig. 2314,
n.

Summary proceeding against attorney to compel re-
payment of embezzled funds did not preclude action
againgt bank for improper payment of check with forged
indorsement. Rosacker v. C., 191Mb653, 254NW3824. e
Dun. Dig. 2914,

Where plaintift converted defendant’'s money sent
him for deposit in bank by purchasing bonds and promis-
ing “I will guaranty thig bonds any tlme you don't want
them I'll take them over,” there was no error in trial
court's refusal to require defendant, early in trial, to
alect whether he would rely upon guaranty or promise
to purchase honds, defenses not heing inconsistent. Wig-
dale v. A, 193M3R84, 258NWT28, See Dun. Dig. 2912,

A bank In which a check drawn on another bank ls
deposited Is only a collecting agent, and such agency ls
revoked where bank goes Into hands of commissioner
before check is collected, and commlssioner has no au-
thority to collect the check, and having done so the
money does not become an agget of the bank but belongs
to the depositor, who ls entltled to & preferred claim,
which he does not lose through election of remedy by fil-
ing only general claim under advice of the department.
Bethesda Old People’'s Home v, B, 193MG689, 259NW384.
Bee Dun. Dig. 2914,

If, for same wrong, one Is liable both for breach of
contract and conversion, injured party may elect his
remedy. If he sues for tort, and there have been succes-
slve and distinct conversions. he has right to sue upon
them separately as independent causes of action. Lloyd
v. F, 19TM387, 26TN'W204. See Dun. Dlg. 5167,

Seller's suit for price, under a conditional sales con-
tract, i3 not inconsistent with his reserved title and right
to repossess upon buyer's defapult, and is not such an
election of remedles as to bar a subsequent exercise of
right of repoasession. Midland Loan Ifinance Co. v. O,
201M210, 275NW681, See Dun. Dig. 2914,

Court, on plaintiffs’ motion for a new trial, rightly
refused to amend complaint for specific performance by
substituting either a complaint for reformation of con-
tract or one for money had and recelved, since dismissal
is not_a bar. Martineau v. C. 201M342, 276NW232. See
Dun. Dig. 2914,

Doctrine of election of remedies applies only where
the creditor makes flnal and effective election between
Inconsistent remedies, and it has no effect on his cholce
between concurrent and consistent remedies. Mantz v.
8., 2031412, 281INWT64. Sec Dun. Dig. 2010,

Prosecution to judgment against client of attorney's
claim for compensation for his services merges debt in
judgmeant but dees not extinguish security of attorneys’
len. 1d. See Dun. Dig. 2912,

‘Where injured party accepts n note from one of two
JoInt tortfeasors for amount of debt, and then procures
judgment thereon, under which there is a futile receiver-
ghip, there has been no election of remedies so ag to bar
cause of actlon against other tortfeasors. Penn Anthra-
cite Minlng Co. v. C,, 28TNWI15, ~ See Dun. Dig. 2910,

Effect of levy on mortgaged property by mortgagee.
18MinnLawRev353.

Entry of judgment agalnst agent as an election bar-
ring subsegquent suit agalnst undisclosed principal. 19
MinnLawRev813.

2. Confliet of laws.

See notes under §154.

In action In federal court for Injuries caused by breach
of statutory duty, question whether assumption of risk
15 n defensc is controlled by law of the state. Mont-
gomery Ward & Co, v. 8, (CCAS8), 103F(24)408.

Law of state to which letter containing check was
addressed governs matter of accord and satisfaction.
Wunderlich v. N., (DC-Minn), 24FSupp640.

An lissue of title to real e¢state in this state must be
determined under local law, Stipe v. J., 192M504, 25TNW
99. See Dun. Dig. 1554,

Where situs of stock certiflcate at time of transfer is
in another jurisdiction and no proof is made at trial
as to law of that jurisdiction, ¢common-law rute applies.
American Surety Co. v. C, Z200MHE6, 276NWIL.  See Dun.
Dig. 1536, 1553,

State court had no jurisdiction of an action by an ap-
plicant for a patent against another applicant filing for
a patent, resulting in an interference in patent office to
recover damages for congpiracy to steal plaintiff'’s prop-
erty rights by means of fraud and perjury, at least pend-
ing determination of interference by gutent office. Grob
v, ., 204M459, 283NWTT4. See Dun. Dig. 7419,

T.ex fori and lex loci—what law determines whether
question is for jury. 12MinnLawRev263,

Conflict of laws as to contracts; The restatement and
Minnegola decisions compared, t3MinnLawRev538.

What law governs the measure of damages? 14Minn
LawTtovEsh. .

CH. T7—CIVIL ACTIONS

Juriadletion to annul marriage. 16MinnLawRev398.

Conflict of laws—what law governs the burden of
proving contributory negligence. l6MinnLawRev5§6.

Does lex locl delictl or lex domieilli govern right of
actlon for tort? 16MinnLawRev704.

Choice of law in administration of testamentary non-
charitable trusts or movables, 23MinnLawRev527.

3. Contract or tort,

Actlon to recover purchase price of unregistered stock
ésszin tort for fraud. Shepard v. C., (DC-Minn), 24FSupp

Where defendant counterclaims for money or prop-
erty wrongfully obtained, he walves tort and elects to
rely on implied contract of plaintiff to repay money or
pay value of property taken. Xubat v. Z., 186M122, 242
NW477, See Dun. Dig. 88.

Action by purchasers of stock sold in violation of Blue
Sky Law is not one in quasl contract for money had and
received but for recovery on ground of tort. Drees v.
M., 189M608, 250NWE63. See Dun. Dig. 1126a.

4. Criminal acta.

That defendant’s conduct is criminal does not preclude
civil remedy by injunction. Siate v. Nelson, 189M87, 248
NW751. See Dun. Dig. 4190, 7271,

5. Abatement of nctions.

Abatement of action for former action pending., 172
M8, 214N'WE6S,

Where laundry building was leased and personal prop-
erty therein concurrently sold under conditional sales
contract, pendency of replevin action and retaking of
personal progerty did not abate unlawful detainer under
Balase. Steinberg v, 8, 186MG40, 244NW105, See Dun.

Right of buyer after repossession to recover for In-
jurles occurring to the property before repossession. 17
MinnLawRevi03d.

6. Common counits,

A sale in violation of the Securlties, Act gives rise to
cause of action for money had and received. Vogel v. C.,
{DC-Minn), 13FSupp564.

An action for money had and recelved did not lie to
recover money paid to purchaser at foreclosure, but
owner could recover from such purchaser money re-
ceived by the latter from the sheriff on a subsequent re-
demption by a creditor who was entitled to the land
becauge the owner failed to flle his certificate. 177M563,
225N'WS8l5. -

Where a contraect is completed, an action will lie on
ﬂ]\?\rg?;?gmmon counts for the balance due. 178M275, 226

A bank guilty of conversion In crediting check to
wrong person, but receiving nothing for itself out of the
transaction, is not liable in indebitatus assumpsit for
meney had and received. Northwestern Upholstering Co.
v. Ir, 103M333, 268NWT24, See Dun, Dig. 619,

An action in indebitatus assumpsit for money had and
received will not lie against one who has not been per-
sonally enriched. 1d.

Where plaintiff's husband, who was a partner with de-.
fendant, died and defendani asked plaintiff to advance
meney to meet certain checks that ll)w,d been issued by
partnership on promise that plaintiff would be taken
into partnership, and no partnership was formed, plain-
tiff held entitled to recover money advanced as for money
had and received. Kingaley v. A, 193M505, 259INWT. See
Dun. Dig. 6129,

A municipality may not exact more from one charged
with an assessment for extension of its gas and water
mains than Is permissible under terms of ordinance un-
der which exténsion was made, and where excess pay-
ments have been exacted, municipality may be held as
for money_had and received. Slean v. C., 194M48, 259NW
$93. See Dun. Dig. 7461, 9114,

Recovery cannot be had as for money had and recelved
where there 13 no unjust or other enrichment going to
one sought to be charged. Judd v. C., 198M590, 272NW
577. See Dun, Dig. 6128(77).

Recovery as for unjust enrichment may not be had in
action on express contract, Swenson v. G, 27T4NW222.
See Dun, Dig, 7671,

7. Equitable remediens.

In an action for egquitable relief on account of the
breach of a contract for maluntenance and care of an
aged person, given to him in consideration of a deed
of his property, the court may grant such relief as the
facts will in equity and good consclence justify. John-
son v. J.. 183M262, 238NW485. See Dun. Dig. 3142(60).

Where relief is sought for alleged excesslve corpora-
tton saiaries, and plaintiff Is barred by covenant not
to sue for original corporate act flxlng such salaries,
equity will not afford relief sgainst thelr continuance.
Bg;}t)ler v. B, 186M144, 242NWT0l. See Dun. Dig. 3142
( .

An action between claimants to determine which one
1s entitled to a fund deposited in court is governed by
equity principles and rules, Brajovich v. M. 189M123,
248NWT11. See Dun. Dig. 4893,

Where judgment against member of achool beard for
amount of money expended without legal authority pro-
vided that such member should be entitled to a con-
veyance of property purchased on tender of amount of
judgment .and on tender it appearcd that school dia-
trict had sold and conveyed property to third person,
member was entitled to bring equitable action for re-
lief. Johnson v, L, 189M293, 249NW177.
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Mere delay does not constitute laches unless It is
culpable under clrcumstances, important guestion in such
case being whether there has been such unreasonable
delay in a known right, resulting in prejudice to others,
as would make It inequitable to grant desired relief.
Peterson v. S., 192M315, 256NW308. See Dun. Dig. 5351,

Court of equlty has broad discretion to mold ita re-
llef to fit exigencles of a_particular case. Young v. P,
193ME78, 250NW405. See Dun. Dig. 3141,

Trial of action to set aside and Invalidate a trust de-
posit in a savings account In a banl is not a jury case,
even If relief asked 18 recovery of money in such account.
Coughlin v. F.,, 198M102, 272NW166. See Dun. Dig. 9815,

Reltef by way of reformation i8 glven solely to make
instrument expreas Intent of parties. Papke v, P, 20IM
130, 280NW183. Sec Dun. Dig. 8328,

There 1s no statute of Ilmitations governing action for
reformation of inatrument upen ground of mistake;
lapse of time in such cases operating as a bar only by
equitable doetrine of Iaches. Id. See Dun, Dig, 8343.

An equitable lien is merely a charge or an encumbrance
imposed on specifically described property by a court of
equity, and it is not required that property be in posses-
sion of person in whose favor lien is declared, and it is
immaterial that lienor also hag title, National Cash
Register Co. v. N, 204M148, 283NW327. See Dun. Dig.
55774,
coverin

In an action for an accountin dealinga over

o long period, fact that some eniries made by defendant

are false is some evidence that there Is a general scheme
to defraud broad enough to comprehend particular entry
under consideration, but this is not a substitute for proof
with respect to 1ptztrt.icuha.x' items. Keough v. S, 280NW
809. See Dun, Dig. 64,

In &h action for an accountingDverity of each item is to
be determined. Id. See Dun, Dig, 64.

in action against corporation for salary, involving
fraud in keeping of accounts, equity had jurisdiction of
an accounting, especially where accounts were mutual.
Id. See Dun, Dig, 3139,

Theory of the pleadings—right to jury trial. 1iMinn
LawRev601,

The jurisdiction of a court of equity over persons to
compel the doing of acts outside of the territorial limits
of the state. 14MinnLawRev404,

Prevention of multipllcity of suits. 16MinnLawRev

9.
Is equity decadent? 2ZMinnLawRev479,

8, Maoxima.
Equitér regards that as done which ought to have been
gi)i'lze. arrey v. N., 185M487, 242NW12, See Dun. Dig,

Equity seeks to discover and carry into effect real in-
tention of parties. Garrey v. N., 185M487, 242NW12.

In equity formn alwnys gives way to substance. Garrey
v. N., 185M4387, 24INWI2,

Equity regards a3 done that which should have been
(Il)(?ne.‘tm}grajovich v, M., 189M123, 248§NWT11. See Dun.

. N

Equity aids vigilant, not those who sleep upon thelr
riths. Jordan's Estate, 199M53, 27INWIi04, See Dun,
Dig. 3142(659). A

Equity procecds upon maxim that {t ought to do justice
completely and not by halves, Jannetta v. J., 285NWG19,
See Dun, Dig, 3138,

Application of clean hands doctrine to legal defense,
230 innLawRev382,

. Adequacy of legnl remedy.

Fenn Mut. L. 1. Co, v, J. (DC-Minn), bFSuppl¢03: note
under §3417, note 1144,

In an action to recover on an insurance policy not un-
der seal, brought after the incontestabllity period had
expired, to which defendant answered alleging fraud in
the application, the remedy at law was adequatie pre-
cluding the federal district court from transferring the
cnuse to equity, although the defendant sought by
amendinent to cancel the policy. Dunn v, Prudential L
Co. (DC-Minn), 8FSupp799. See Dun. Dig. 3137,

Where terms of deed from mother and children to
one son dld not give her an adequate remedy at law In
case of fallure to support as reguired by the deed, a
sult for annulment was proper. 172M8, 214NW6G9.

A remedy at law which is practically ineffective will
not bar equitable relief, Ostrander v, O, 100M547, 252
NW4i49  See Dun, Dig. 3137.

Extent to which equlty will go to provide relief where
legal remedy {8 wanting or inadequate is not a matter
of fixed rule. Iather it rests in sound diacretion of court.
Whether decree 80 to be made will prove so useless ag to
lead a court to refuse to give it 1s a matter of judgment
to be exercised with reference to speclal circumastances
of each case rather than to general rules, which at most
are but guides to exercise of diseretion. Schaefer v. T,
190MG10, 273NW130, See Dun. Dig. 3137,
3?dequacy of Ineffective remedy at law. 16MinnLawRev

10, Cancellntlon of instruoments.

To justify setting aside a release on the ground of
mutual mistake, the mistake must be to a past or pres-
ent fact material to the contract. That injuries for
which settlement. was made resulted in disabilities not
anticipated at the time it was made, i3 not such a mia-
take. Dolgner v. D, 182)588, 235NW275. See Dun. Dig.
837h(B0).

Equity aims to afford relief to partles who have bound
themselves by a wrltten coniract executed In justifiable
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jgnorance of a past or existing fact which is so material
to subject-matter that if it had been Kknown contract
would not have been made. Serr v, B, 202M166, 278NW
335, 8ee Dun. Dig. 1152, '

11, Specific performance.

Specific performance will not be decreed to compel
gne party to a contract to approve a proposed licensing
contract where each party had reserved the right to
veto any such proposed contract. 181MG06, 233N'WS870.
See Dun. Dig. 8780,

One is not entitled to enforce the specific performance
of a contract which he has procured by fraud or when
he himself ts insolvent and flnancially unable to per-
form the contract. Thompson v. C. 182M433, 234N'WeE8S.
See Dun, Dig. 8792, 8778,

One may contract with another to give him his prop-
erty at his death, and it he fails to do so, and the cir-
cuinstances are such- that compensation cannot be made
justly In money, an action in the nature of one of
specifle performance may be maintained and the property
vested in the promisee or charged in his favor with a
trust. Simonson v. M. 183M525h, 23TNW{13.
Dig. 878%a(21).

Bvidence held to show that one to whom intestate
promised to will property could be compensated ade-
quately In money, and specific performance should not
be decreed. Simonson v. M, 183M525, 23TNW413, See
Dun. Dig. 8776(16).

Complaint in an action for specific performance of an
oral contract to leave property to plaintiff, not a child
of decedent, In consideration of her caring for and ren-
dering services to him as a_daughter full performance
of the contract being alleged, held good agzainst a gen-
eral demurrer. Smithers v. B, 183M(08, 23TNW420. See
Dun, Dig. 878%a(21).

In action for specific performance, Anding that there
was no agreement to convey land sustalned by evidence,
J(azrﬁr;tson v. A, 1834M60, 23TN'W820. See Dun. Dig. 8811

In action for specific performance, evidenhce held to
ghow that one of the alleged grantors was afflicted with
genile dementia. Arntson v. A, 184MG0, 23TN'WB20. See
Dun, Dig. 8811(25).

Court will not specifically enforce contract for man-
agement of boxln;i; bouts or prize fichts. Safro v. L,
18401336, 238NWG41. See Dun. Dig, 8775, 8776.
lpeclﬂc perform-
7

See Dun,

Son of decedent held not entitled to s
ance of a verbal agreement to convey land. Happel v.
H., 184M377, 238NW783. See Dun. Dig. 8783,

Complaint held bad as one in gpecific performance for
faflure to allege sufficlently either subatance or terms
of supposed contract, Mundinger v. B, 188M621, 248NW
47, See Dun. Dig. 8802,

Where plaintiff’s father and mother made mutua! and
reciprocal wills deviging to surviveor a life estate with
remainder over to plaintiff and others, plaintiff is en-
titled to specific performance regardless of fact that
after death of mother, father remarried and changed
his will. Mosloski v. G.,, 191M170, 253NW378. See Dun.
Dig, 10207a,

Equity may refuse a decree for specific gerformance of
a contract where there is obligation on both sides and
consgideration, but no mutuality of remedy. horpe Bros.
v, W, 192M422, 256NW729. See Dun, Dig, 8774,

Whether or not gpecific performance of contract to ex-
change lands should be granted rests in the sound gdis-
cretion of trial court, but diseretion exerclsed, however,
must be judiclal discretion, not arbitrary or capriclous,
and If contract has been entered into by o competent par-
ty, and Is unobjectionable in its nature and circum-
stances, specifie performance thereof 1s a matter of
right. Twin City Rldg. & Loan Asan v, J., 194M1, 259
NW351, See Dun. Dig. 8777.

A court of equity may decline to enforce a contract to
convey real estate if It is shown that enforcement would
be unconscionable or inequitable, or if because of mis-
take or misapprehension plaintiff has gained an uncon-
gg:fonable advantage of defendant. Jd. See Dun. Dig.

92.

‘Whether specific performance should be granted resta
largely in sound discretion of trial court. Schultz v. B.,
195M301, 262NW877. See Dun. Dig. 8777,

Agreement of principal beneficiary of will to give disg-
satisfied heir one-halt of property in conslderation of his
refraining from contesting will on ground of undue in-
fluence will be apecifically enforced If dissatisfied heir
acted in good faith. Id. See Dun. Dig. §790,

An oral contract to adopt may be specifically enforced,
it partially performed, upon establishment by clear and
convineing evidence. Firle's Estate, 19TM1, 265NWS818.
See Dun. Dig. 8790.

Oral contract to be entitled to specific performance
musat be established by clear, positive and convincing
%rioofssoéanderson v. A, 197TM252, 266N'W841. See Dun,

g .

In action for apecific performance of contract to will
or leave property, burden is upon plaintiff to show by
full and satisfactory proof fact of contract and its terms,
Hauge v. N, 197M493, 20TN'W432, See Dun. Dig. 3306,

In action for specific performance of a contract to leave
property by will, evidence held to sustain finding that
contract was made in writihg between decedent and
plaintiff, through his father, was performed by plaintifr,
and was of such domestic and personal character that it
could not be ligquidated in money. Hanason v. B., 199M70,
271NW127. See Dun_ Dig, 10207,
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Court, on plaintiffs’ motion for a new trial, rightly
refused to amend complaint for specific performance by
substituting elther a complaint for reformation of con-
tract or one for money had and received, since dismissal
is not a bar. Martineau v. C, 201M342, 276NW232. See
Dun, Dig, 8802,

Specific performance will be granted of a contract but
not of negotiations for a contract. Bjerke v. A, 203M
501, 281INW&65. See Dun. Dig. 8785,

f a contract Is supported by a valid consideration,
and there i3 no other good reason why it should not be
specifically enforced except want of mutuality of remedy,
it will be enforced, want of mutuality of remedy being
addressed only to discretion of court, Peterson v. T,
2043300, 282NW5HG1. See Dun. Dig, 8774,

Specific performance of oral contract to adopt. 16
MinnLawRev578.

Mutuality of remedy—negative mutuallty rule rejected.
23MinnLawRev530.

12. Abntement of nulsances.

Equity has jurisdiction to enjoin and abate nuisances,
without jury trial. 174M457, 219NW7TT0.

13. Torta.

A minor may not sue his parent for tort unless em-
ancipated. Eschenbach v. B, 195M378, 26INWI154. See
Dun. Dig. T308.

‘Where lessor covenanted for a specifled time not to
enter into a business competitive with that of lessee, and
during term of lease conveyed property and assigned
reversion to plaintiff, and thereafter breached his cov-
enant with the lessee, who rescinded lease, to plaintiff’s
damage, plalntiff has no cause of action elther In tort
for wrongful interference with his business or in con-
tract for breach of defendant's covenant with lessee.
Dewey v. K., 200M289, 27T4NW16l. See Dun. Dig, 9637,

No man can Justifty an interference with another's
business through fraud or misrepresentation, nor by in-
timidation, obstruction, or molestation. Johnson v. G.,
JOINMG29, 2T7TNW252. See Dun. Dig. $637.

Tort action by minor child against parent. 15Minn
LawRev126.

Publication of picture of deceased child as invasion of
parents’ right of privacy. 16MinnLawRev610.

RTorétsgliabillty of administrative officers. 21 MinnLaw
ev .
Tort liabliity of Insane persons. 22MinnLawRevE53.

Intentlonal infliction of mental suffering. 22MinnLaw
Rev1030.

14, Negligence

Electrleity; see notes under §7536.

Negligent fires, see §4031-25.

Wickstrom v, T., 1913327, 254NW1; note under §4174.

In action by customer for injuries sustained when fall-
ing In defendant’s store, evidence that the place was
cleaned every morning, and that a state inspector had
complimented defendant on Its cleanliness, held not to
controvert question of negligence. Seara Hoebuck & Co.
v. P. (USCCaAB), T6F({2d4)243.

In getion by customer to recover for personal injuries
sustained when falling over twine on fioor of defend-
ant's seed store, held on issues of whether defendant or
its employee left twine in alsle, and whether it consti-
tuted negligence, there was substantial evidence to sus-
tain verdict In favor of plaintiff. Id.

Property owner is charged with notice of any structur-
al defect therein. Id. '

In actiom by customer for injuries sustained wheh
falling over twine on the floor of defendant's seed store,
held the jury was warranted in inferring that the twine
had been removed from one of the evergreen trees In the
store by a clerk of defendant, and thrown or left in the
aisle by him. 1Id.

Customer enters store as an Invitee to whom propri-
etor owes a continuing duty of exercising reasonable or
ordinary care. d.

Evidence not showing knowledge or realizatlon of dan-
ger held insuflictent to justify Anding that plaintiff in
action for Injurles in department store assumed risk.
Montgomery Ward & Co, S, (CCAB), 103F(2d)468.

In action in Minnesota federal court for injuries re-
cetved in that state, question whether assumption of rlak
is a defense where negligence charged is breach of stat-
utory duty, held controlied by law in Minnesota, Id.

Where Injuries received while descending department
atore steps was caused by absence of handrail required
by city ordinance together with presence of liner of
cracker jack box on steps, owner was liable, it not being
necessary that violation of ordinance was the sole proxi-
mate cause,

Question of proximate cause Is question for jury unless
reasonable minds can draw but one conclusion under
tl&:e evidence, In which case 1t becomes a guestlon of law.
1

In action for injuries recelved while descending depart-
ment store steps, contributory negligence, held question
for jury. Id,

Negligence of attendant of mud baths held not shown
as to one who fell when pgetting out of mud, and de-
fendant was entitled to judgment notwithstanding ver-
'éé%% Johnson v. M., 182M476, 234N'W680. See Dun. Dig.

If negligence of city and heavy rainfall, though of
such character as to come within the meaning of act
of God or vis major, combined and caused the damage,
each participating proximately, the city was liable. Na-
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tlonal Weeklies, Inc, v. J.,, 183M150, 2356NW905. See Dun.
Dig. T007(23), 10172.

That defendant's farm team had run away some two
years previously, together with evidence of an admia-
aion by defendant that at an undiasclosed time they had
injured a cow, was not sufficient evidence of negligence
to sustain a verdict for an emﬂloyee,.injured In a run-
away, who had worked with the team two and a half
montha and who based his action on failure to furnish
a safe team or to warn of their alleged propensity to
run away. Johnson v. A, 183M366, 236NWEG28. See Dun,
Dig. 5884-5915.

Owner of pop corn wagon permitting oil station at-
tendant to put gasoline in tank while taper was In
flame held guilty of contributory negligence as matter
gégénw. Nick v. S., 183M573, 23TNW607. See Dun. Dig.

Death from falllng down stalrg by one injured in au-
tomoblle accident seven montha before was not proxi-
mately caused hy the negligence of the automobile driv-
?h)Spoma v. K., 184M89, 23TNW841, See Dun, Dig. 7006

One injured in automobile accldent held guilty of neg-
ligence in attempting to go down stairs seven montha
later while in a crippled condition, which negligence was
the proxtmate cause of death. Sporna v. K., 184M89, 237
NW841, See Dun. Dig. T005(15).

It 13 only In the clearest of cases, when the facts are .

undisputed, and it 1s plain that all reasonable men can
draw but one conclusion, that the question of contribu-
tory negligence becomes one of law, Horsman v. B.,
184M6514, 239N'W250. See Dun. Dig. 7033.

Test of proximate cause is not whether injury could
have been anticipated, but whether there was direct
causal connection between negligent act and Injury.
%%T(jit)on v, V. 184M530, 239NWE69. Sea Dun. DIg.

Violation of & statutory duty to another is negligence
per se as to him. Mechler v. M, 184MG07, 239INWG05.
See Dun. Dig. 6976(19).

A private achool held not negligent as to a spectator
at_a football game injured when players accidentally
rolled out of bounds. Ingerson v. 8., 185M16, 239NWG6ET.
See Dun. Dig. 6988, 8673.

‘Whether one whose automobile stopped at two o'clock
in the morhing was an implied Invitee in golng to a
nearby garage for gas or for service held for jury,
though such garage did not sell gas nor furnish towing
service, Tierney v. G. 185M114, 239NW905, See Dun.
Dig. 6985, T048.

Whether garage wasa negligent in maintaining a small
door constructed in a large door so as not to reach the
bottom of the door held for jury. Tierney v, G, 185M114,
239NW905. See Dun. Dig. 7048.

Whether plaintiff was guiity of contributory negli-
gence in entering a small door within a large door of
a garage and stumbling over the lower frame held for
%lcl'tq'lsf Tierney v. G., 1856M114, 239NWI05. See Dun. Dig.

Spectator at baseball game sitting bhehind third base,
assumed risk of injury from foul balls. Brisson v, M.,
186M607, 240NWS03. See Dun. Dig. 9623b,

In action agalnst atreet rallway for injuries to bicycle
rider, it was error to exclude proof of failure to warn
by bell even though boy testifled that he heard car
start up behind him, Newton v. M., 186M439, 243NW654.
See Dun. Dig. 9033.

There was no issue for jury upon contributory negli-
gence of plaintiff, who was rilding as a guest In an
auto and was injured when aute struck ridge In ecity
ptreet, Hoffman v. €., 187TM320, 245N'W373. See Dun.
Dig. 6842, 7037, 70318,

Backing of truck inte wood plle in farm yard while
turning around, resulting in injury to child, could be
found to be negligence, in absence of explanation, Rye
v, K., 187TM587, 246NW256, See Dun. Dig. 6998d.

Ingtruction that child was required to exercise degree
of care which children of same age ordinarily exercise
under same clrcumstances, held not to submit issue of
contributory neglipence. Borowski v. 5., 188M102, 248
NW540, See Dun. Dig. 7029,

To recover damages for Injuries received when auto-
mobile slipped off steam cleaning rack, plaintiff must
show not only defeect alleged In rack but also that ac-
cident was caused thereby. Vardolos v. P., 188M405, 246
NW467. See Dun, Dig. 6999,

In action for damages for injury to hand caught be-
tween swinglng veatibule doors of store, negligence and
contributory negligence, held for jury. Carr v. W, 188M
216, 246N'WT43, “See Dun. Dig. 6987,

An employee falling to report defect in valve could
not recover for disabling sickneas occasioned by escap-
I[r)lig gas.4 Cedergren v. M., 188M331, 24TNW235. See Dun.

. 6014,

An employee is bound to obe{ all reasonable rules or
orders of his employer, and if his disobedience is prox-
imate cause of injury, recovery i3 barred. Id.

Trainmen owe neo duty to unknown and unexpected
treapassers on track until they become aware of them,
and then they owe duty of exercising ordinary care not
to do them harm. Denzer v, (G, 188M580, 248NW44. See
Dun. Dig. 8164.

A shopkeeper or merchant owes to customers upon his
premises duty of ordinary care in respect of safe con-
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dition of premises. Hastings v, W, 130M523, 260NW362,
Hee Dun. Dig, 6934-6987, 9766, 9760,

Whether storekeeper was negligent in having amall
hole in floor and whether it was proximate cause of in-
{gry to woman whose heel caught therein, held for jury.

Where servant through sudden illness or accldent be-
comes helpless and i8 In peril of life or serious Injury
unless immediate care 8 given, it is duty of master
when apprised of servant's condition to furnish proper
care. Wilke v. C, 100M89, 261NW11. See Dun. Dig. 5562,

Due care is a degree of care commensurate to the dan-
ger. Dragotis v. K., 190M128, 260NW804. See Dun, Dig.
6970, 6972, n, %4.

It is not due care to rely on exercise of due care by
3thers when such reliance is itself attended by obvioua

anger, .

Doctrine of res ipsa loguitur does not apply where
alt facts and circumstances as to cause of fajlure of dam
and the resulting injury are fully shown. Willie v. M,
190M95, 250N WE09. See Dun. Dig. 7044,

Court placed a greater burden on defendant than law
required ‘to establish the defense of contributory negli-
genge or assumption of risk, by stating that a plain-
tiff is gullty of negligence and cannot recover If he
“rashly and reckiesdly and unnecessarily exposes him-
self to an imminent and known danger in a manner
that a person of ordinary prudence would not under the
same or almilar circumstances.” Engstrom v. D, 190M
208, 251NW134. See Dun. Dig. 7012,

Evidence held insufficient to show negligence of de-
partment store ag to customer who fell over four-inch
platform in or near aisle. Smith v, E, 130M294, 25I1NW
265, See Dun. Dig. 6987.

It ls duty of a shopkeeper to keep and maintain pas-
sageways in a reasonably safe condition for use of cua-
tomers and Invitees, but he 13 not an insurer of the safety
of customers. Ig.

‘Where an ordinary device, such as a platform custom-
arily used In stores for display of goods, is placed in a
weli-lighted position, ia plainly observable, with nothing
to conceal its presence and outlines, and with sufficient
passageways golng by it. shopkeeper should not be held
negligent as to one heedlessly colliding therewith. Id.
See Dun. Dig, 6987,

TUnder ordinary ecircumstances, a street railway com-

any ta not responaible for Injuries to passengers causcd
gy obvioua street dangers. IFox v. M. 190M343, 251NW
916. See Dun, Di% 1278.

Street railway held not llable for injury to passenger
on steps when automobile cotlided with street car. Fox
v, M., 190M343, 251INW316. See Dun, Dig. 1266,

A street rallway company is not an insurer of safety
of itg passengera, Id. See Dun. Dig. 1261, n. 91,

In action ngalnst street railway for injuries received
fn collislon between automohbhlle and street car, negli-
gence and contributory negligence, held for jury,
v, S., 190M441, 252NW7T6. See Dun. Dig, 9023a.

Evidence sustained verdict that defendant was neg-
ligent {n permitting !ts employees to drop substances, of
aubstantial weight, down onto a passageway in 1ts laun-
dry where invitees might be without giving latter time-
gj wat‘rq:}‘?g. Cleland v. A., 100M598, 252NW463. Ses Dun.

=, 6306,

The rule of res ipsa loquitur applics where the spocific
cause of an accldent is not shown by the evidence of
either party, the plaintiff has no knowledege of the exact
cause, it does not appear that plaintiff has or knows of
any evidence to show the apeclfic cause, and the facts and
circumstances shown are such as to justify the jury in
finding that the defendant, having full control of the
operation of the thing which c¢aused the injury, has
given no explanation or evidence as to the cause, Cullen
v. P, 191M1136, 253NW117. See Dun. DHg. 7044,

Negligence may be proved by circumstantianl evidence,
Id. See Dun. Dig, 1123, 1124, 7047,

Burden of proof on question of neglirence rests upon
plaintiff eclaimine it and does not shift, Cullen v. P,
191M136, 254NWE31. See Dun. Dig. T043.

Tioctrine that there arc three degrees of nerligence,
slight, ordinary and gross, does not prevail in this state,
Peet v. R, 191M151, 253NW546. See Dun. Dig. 6271,

In action for death of one atruck both by automobile
and street car while waiting to become passenger upon
strect car, evidence held not to show any necligence on
part of motorman, Kruchowski v. 8., 101MA454, 254NW
587. See Dun. Dig. 9033a.

If an infury be caused by the concurring negligence of
defendant and a third person, defendant is linble to same
extent as though It had been caused by his negligence
%%rée. Luck v. M, 191AM503, 254N'WG09. See Dun. Dig.
Contributory negligence on part of an injured plain-
tiff prevents recovery against a negligent defendant, ab-
%?é willful or wanton negligence. Id. See Dun. Dig.

Record found to sustain right of recovery as to those
who were guests or passengers in driver's car when same
was crushed between two street cars operated by de-
fendant. 1d. See Dun., Dig. 9023a.

In actlon for injuries and death in collision between
two street cars and automobile, court properlr refused
to submit question of willful and wanton negligence on
part of motorman, Id, See Dun, Dig. 9029,

On jasue of defendant's negligence in operation of its
street car, court submitted to jury under proper instruc-

-allo v, 13, 132M530, 25TNW3I36,

Holt
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tions questlons of whether car ran through atop gignal,
rate of speed, and failure of motorman to give warn-
ing, to have his car under proper contrel, and to keep
proper lookout, Id. See Dun, Lig. 9015,

Where several persons are engaged in same work,
in which negligent or unskillful performance of his
part by one may cause danger to others, and in which
each must necessarily depend for his safety upon good
faith, skill, and prudence of each of others, it is duty
of euch to exercise care and skill ordinarily emploved
by prudent men in similar circumsatances, and he is liable
for any injury occurring by reason ¢f a neglect to use
guch care and skill. Builders & M. M. C. Co. v, B, 192M
254, 255NWEb1. Sees Dun. Dig. 6975,

A general contructor in charge of a bullding in the
course of construction, knowing that workmen of other
contractors are working in or about the buildin.fi;‘, ia
bound to exercise reasonable care to avoid injuring them
Id. See Dun, Dig. 6976.

In nction apgainst generasl contractor by compéensa-
tion insurer of subcontractor, negligence of general
contractor and contributory negligence of employee
held for jury. Id. See Dun. Dig. 975, 10408,

Neighbor of farmer assisting in conatruction of barn
without compensatlon, except understanding that he in
turn might recelve aid when needed, was an invitee on
barn to whom foreman and owner owed ordinary care
Gilbert v. M., 192M495, 25TNW1T3. See Dun. Dig. 6984,

Whether foreman in construction of barn was negligent
with respect to construction of scaffold and overloading,
held for jury. Ild. See Dun. Dig. T048. . X

In action by farmer for personal Injuries suffered when
scaifold fell while alding neighbor in construction of
barn under supervision of bullding contractor, (L was
not error to refuse an instruction based on claim that
there was testitnony 1o g0 to jury thuet plaintiff knew as
nmuch about construction of acaffold as the foreman. Id.
Hee Dun. Dig. 6984,

In sction ror personal injuries by farmer injured by
falling of scaffold while assisting a neighbor, record held
not to warrant an instruction in respect to lateant de-
fects, [d. See Dun. LMg. 6984,

A private institution of learning was not negligent in
plucing smaill cedar stakes about three inches long at
edges of roadway to beautify same, and was not liable
for injury 10 one whose Loboggan struck a stake. since
no person of ordinary prudence could anticipate lnjury,

See bun. Dig. 7002

Storekeeper was not liable for injuries to a patron who
silpped on & green bean pod, where evidence showed that
storekeeper awept glsie every night and in morning after
merchandise had been placed in position, and that strict
orders were enforced to remove chance matters that
might fall upon floors. Penny v. S, 1923M56, 20BNWE2Z.
See Dun., Dig. 6987.

Burden of establishing contributory negligence is upon
defendant In_negligence cause. Gordon v, F, 193M37, 258
NWI13%,  See Dun. Dlg. 7032

Contributory negligence o1 patron of filling station
!{%131:}“5 into greasing pit, held for jury. Id. See Dun. Dig.

In action agalnst filling station for injuries recelved
by invitee falllng Into greasing pit located in building,
whether defendant was negligent, held for jury. I1d. See
Dun. Dig. §987.

In action against owner of filling station for personal
injuries sustained from fall into nutomaobile greasing pit
located lngide bullding, whether plaintiff was an invitee.
held for jury. 1d. See Dun. Dig. 6987.

Where father went to garage office to talk with pro-
prietor, taking his 21 vear oid son with him, and child
wandered into other part of garage and fell into 8 zrease
plt and was injured, regardless of whether child was in
first instance an invitee or licensee, when he wandered
off into other part of garage he became merely a licensee
toward whom no duty was owed to Keep premises safe,
gsl’%%her v. A, 193M115, 258NW158. See Dun. Dig. 6984,

Contributory negligence [s always question of fact, un-
less reason&ble minds could reach but one conclusion,
ﬁﬁgle v. C. 193M326, 258NW721. See Dun. Dig. T033,

Contributory negligence of one ali[{ging on olly store
29080_;' was for jury. Mclntyre v, H. 193M439, 258NW832,

General rule ig that a shoplkeeper 1s under legal obliga-
tlon to keep and malntain his premisea In reasonably
safe condition for use as to all whom he expressly or
impledly invites to enter same. 14,

Trial court properly aubmitted to Jury shopkeepers
negligence respecting failure adequately to remove from
surface of fioor olly and slippery substiances remaining
thereon from olling of floor night before. I4d,

In action by passenger on street car for injuries re-
ceived when she fell on stopping of car while she was In
alsle preparing to et off, negligence and contributorg
neelizence held for jury, Underdahl v. M., 193M548, 25
NWT8. See Nun, N 1278,

General rule Is that 8 shopkeeper is under legal obil-
galion 1o keep and maintaln his premises in reasonably
safe condition for use as to all whom he expressly or im-
pliedly invites to enter the same. Dickson v, E. 193M
£29, 259N'W376. See Dun. Dig. 6987,

Storekeeper was not negllgent in malntalninF floor
level In lavatory 6% inches above Aoor level in hall lead-
ing to lavatory and was not gullty of negligence in hav-
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ing doorway open ouiward into hall so that one leaving
lavator{ might not be able to see differsnce In floor
level. ld. See Dun. Dig. 6987.

Contributory negligence is want of ordlnary or reason-
able care on the part of a person injured by negligence
of another directly contributing to injury, as a proxi-
mate cause thereof, without which injury would not have
occurred. Johnaton v, T, 193M635, 250NW187. See Dun.
Dig, 7012, 7013.

In action by farm hand for injuries while riding as a
gassenger In automobile driven by farm manager, evl-

ence held to justify verdict and judgment for plaintiff,
Etchler v. E., 104M8, 259INW545. See Dun, Dig. b357d.

In actlon for death bv falling into elevator shaft to
which there was no eye witness, tt is not absolutely nec-
essary for plaintiff to prove rrecise manner in which de-
ceased came to fall into pit, even if any of alleged negli-
gent acts or omisstons have been proven, which reason-
ably may be found to be cause of fall. Gross v. G, 194
M23, 269NW557. See Dun. Dig. 7043,

That elevator gate not complying wlith ordinance was
inatalled before ordinance was enacted does not excuse
gg?é:ompliance with its provisions. 1d. See Dun. Dig.

In actlon for death in elevator shaft to which there
were no eye witnesses, sentence at end of charge “with
reference to the presumption of due care that accompa-
nied the plaint|ff, the burden of overcomlng that pre-
sumption tests uypon the defendant” held not prejudicial
in view of accurate and more complete instruction in
body of charge. 1d. See Dun. Dieg T032(99).

In action for denth of roofing contractor for negligent
maintenance of elevator gate and approach, evidence that
gales of elevator on floor above one where fatal fall
happened weare of different construction than gate in
question was admilasible. Id. See Dun., Dlg. 6094(19).

In actlon for death of roofer against owner of business
bullding, evidence held to sustain verdict that defend-
ant’s negligence in respect to elevator gate violating city
ordinance, in connection with darkness of room, was
proximate cause of death. Id. See Dun. DIig. 6987,

In actlon for death of contractor repairlng roof of busi-
ness bullding by falling into elevator shaft, defenses of
assumption of risk and contributory negligence held for
jury. Id. Sea Dun, Dig. 6994(19), 7023, 704ia.

Doctrine of res ipsa loquitur is that when a thing,
which has caused an Injury, is shown to be under man-

agement of defendant charged with negligence, and ac- |

cldent ia such as in ordinary course of things would not
happen if those who have control use proper care, ac-
cldent itaelf affords reasonable evidence. in absence of
explanation by defendant, that it arose from want of
care. Borg & Powers Furn Co. v. C., 194M305, 260N'W
216. See Dun. Dig. 7044.

‘Where agency of injury is not shown and {s not within
knowledge or reach of plaintiff, doctrine of res ipsa lo-
uitur applles, and an unsuccessful attempt by plaintift
o show cause of Injury does not weaken or dlsplace pre-
sumption of negligence on part of d@efendant. 14, See
Dun, Dig. 7044,

Doectrine of res ipsa loquitur applied where a taxicab
rolled bhackwards down hill. driverleas, and crashed into
?51:17 broke a plate glass window. Id. See Dun. Dig. 7044,

To glve rise to res Ipsa loquitur it must appear, among
other things, that the instrumentallty inflicting the in-
jury was under control of defendant, and where there is
dispute as to this factor, it is proper to submit this issue
to jury under Instructions, such that if they find defend-
ant to be in control of instrumentality, then they may
apgly res Ipsa loguitur, otherwise not. Hector Const. Co.
v, 3., 194M310, 260NW496. See Dun. Dig. 7044

One. who loses his life in an accident is presumed to
have exerclsed due care for his own safety., but pre-
sumption may be overcome by ordinary means of proof
that due care wus not exercised. Oxborough v, M., 194
M335, 260NW305. See Dun. Dig. 3431, 7032,

Burden I8 upon defendant to establish an injured plaln.
tiff's contrlbutory negligence, and unless evidence con-
clusively ezsﬁt%)lll?glzezs it, such issue ig for jury. Id. See
Dlllé’éanir.ﬁat atiractive nuisance doctrine lnvolves an In-
vitation or anything akin thereto should be diacarded,
liabilty resulting notwithstanding trespass by one of
tender years with consequence lack of perception and
responsibtlity. Gimmestad v, R., 194Mb31, Z261NW194
See Dun. Dig, £989.

One who maintains without adequate safeguards, upon
hias own premises dangerous instrumentalities attractive
to young children is bound to exercise reasonable care
to protect them from injury therefrom. Id.

Whether wrecking company storing lumber and ma-
terials in Ilnsecure piles on vacant property In process
of sorting it were guilty of negligence in faililng to
maintain adequate safeguard for protection of children,
held for Jjury.

Evidence made question of negligence of motorman,
in operating street car, a question of fact for jury, In
action by sldeswiped intending passenger. Mardorf v.
D., 194Mb37. 261INW177. See Dun, Dig, 1278,

Evidence does not establish that sideswiped Intending
passenger was guilty of contributory negligence as a
matter of law, Id.

1t {8 duty of street car motorman to exercizse care to
see that prospective passengers have time and oppor-
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}unityltao safely reach an inner door of car before start-
ng. B

A puest in a hotel, Injured by stumbling down a short,
unlighted stairway in hallway just outside door of his
room, held entitled to recover as for negligence. Gua-
E;E‘gfﬂn v. A, 194M575, 261NW447, See Dun. Dig. 4513,

Host was not liabie for death of guest who slipped
upon wet floor and beans caused by children play?ns
about premises, 194M607, 261NW443. See
Dun, Dig. 6984,

When a guest is Invited to come upon premises of his
host for purely soclal purposes, relation created is not
that of invitee and lnvitor in a business sense, but that
of licensee and licensor, and host is under no liability
to his guest unless proximate cause of injury is some-
thing in nature of a trap or he is gullty of some active
negligence, Id.

Hecovery by employee being predicated solely upon
violation of ventilating statutes, defense of assumption
of risk {8 not available. Clark v. B, 195M44, 261N W596.
See Dun. Dig. 5969. .

‘Wilful or wanton negligence does not necessarily mean
an operation of mind, Intending to injure anyone; is
satisfled by conduct that is reckless, regardless of wel-
fare or safety of those who may be around, Raths v. 8.,
19571225, 262N'W6563. See Dun. Dig, 6971.

Contributori’ negligence on part of mother of a child
seven years old, which was killed by an automoblle on a
public highway, held question of fact for jury. Dlickey
v. H., 195M292, 262N'W869. See Dun, Dig. 2616(10).

Neither wife nor minor child may recover damages for
bersonal injurfes to husband and father, remedy being
zolely in husband and father, Kschenbach v. B, 185M
378, 263N'W154, See Dun. Dig, 3288b, 7306b. .

Whether, in constructing a Pipe Iine for transmisslon
of natural gas through farm of plaintiff's father, defend-
ant was negligent In using a paint contained in steel
drums and which, at a temperature above 90 degrees
Fahrenheit inside drum, would generate explosive gas,
and lea.vin%-l empty can where boy could get it, held for
'.jil(;;g 7&)80‘(: ert v. M., 196M387, 263JNW297. See Dun. Dig.

Where in action for wrongful death representative of
estate of deceased would be acle beneficiary of any re-
covery, his contributory hegligence bars recovery agalnst
defendant whose negligence caused death, Jenson v. G.
195M556, 26INW624. See Dun. Dig. 2616¢(6).

Evidence does not justify a jlury to find that defend-
ant through negligence caused alleged ice ridge or hum-
mock upon which plaintiff fell to form on walk. Abar
v. R, 195Mb697, 263NWS917, See Dun. Dig. 6845,

Condition of driveway over sidewalk was not a nuis-
?‘r;ce which abutting owner was in duty bound to abate.

Page v. M.,

‘Where a taxieab of o common carrier stops on a street
to let off a passenger in a.flace where it is Ilkely that a
vehicle coming from behind will be unable to pass to left
thereof or to stop, because of street car rails and icy ruts,
it is for jury to determine whether driver of cab was
negligent and whether such negligence proximately caus-
ed or contributed te Injury received by plaintiff, when a
car coming up from behind struck cab as she was in act
of alighting. Paulos v. K., 135M603, 263NW913. See Dun.
Dig. 1291a,

In order for rule of res ipsa loquitur to apply, Instru-
mentality causing Ingury must be exclusively and wholl
under contro! of defendant. Hefdemann v. C., 195M611,
264N'W212, See Dun. Dig. 7044.

One suddenly confronted by a peril, through no fault
of his own, who, fn attempt to escape, does not choose
best or safest way, should not be held negligent because
of such choice, unless it was 8o hazardous that ordinarily
prudent person would not have made it under saimilar
%C;;dlsté%gﬂ. Cosgrove v. M, 196M6, 264NW134. BSece Dun.

In reviewing a verdiet, supreme court cannot count
witnesses or weigh their testimony, but is governed by
what is obvious to an unprejudiced mind sitting in judg-
ment, and If physical or demonstrable facts are such as
to negate truthfulness or reliability of testimony of a
witneas, a wverdict based on such testimony 1s without
foundation and must be sct aside. Id.
7160a, 9764, 10344,

Action, where legal duty requires no actlon, is no
worse than inaction where legal duty requires actions.
Taylor v. N., 196M22, 264NW135. See Dun. Dig. 6969.

In action for personal injuries received when slipping
on floor in place of business, court erred in refusing to
permit testimony of one of plaintiff’s witnesses to effect
that a short time after plaintiff had fallen witness en-
tered same room and slipped and nearly fell at substan-
tially same.place. Id. See Dun. Dig. 6987.

One operating a public place of business iz not an in-
surer of safety of customers, but is required to exercise
the degree of care of ordinarily prudent person, Id.

The use of a waxed floor or mere use of marble, tile,
hardwood or any other commonly emploved floor material
in construction of a floor in a place of business i3 not
negligence, but there was a question for the jury where
a highly waxed floor was permitted to become wet from
fee and snow brought in on feet of patrona. T1d,

Contributory negligence of one who slipped and fell
upon wet waxed linoleum floor held for jury. Id.

Where plaintiff was injured at night by driving his
automobile against carcass of a horse which had just

See Dun. Dig.
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been killed in a collision with a truck, jury might find
that negligent permitting of horse at large was a proxi-
mate cause of injury to plaintiff. Wedel v. J., 196M170,
264NW689, See Dun. Dig. 7011,

Whether a child just past age of six was_chargeable
with contributory negligence was for jury. Eckhardt v.
H.,, 196M270, 264NWT776. See Dun_Dig. 7029,

Whether employees of a utility company put plugs in
pipes from water front in range, which they replaced
with a gas stove, and whether this negligence was proxi-
mate cause of an explosion after range was moved to a
cabin, held for jury. Mattson v, N., 196M334, 266NWol.
See Dun. Dig. 7048.

Where in action for personal injuries caused by mov-
ing a one-man street car on a curve so that plaintiff was
struck by swinging rear end of car while he was seeking
passage thereon, a passenger on car stated that she in-
formed motorman-conductor of presence of plaintiff com-
ing to car, It was erreor to exciude her following state-
ment that plaintiff must “have gone the other way"”;
night being dark and rainy, and she being in a position
for observation superior to that of motorman. Mardorf
v, D, 196M347, 266NW32 See Dun, Dig, 1276.

Negligence 1s failure to exercise such care as persons
of ordinary prudence usually exercise under similar cir-
cumstances. Beckjord v. F. 196M474, 266NW336. See
Dun. Dig. 6969,

Church was not negllﬁent with respect to entry to
stage where a member of ladies society was injured while
leaving stage where a moonlight scene was belng depict-
ed, réquiring turning out of lights in such entrance. 1Id.
See Dun. Dig 6988,

Defense of contributory negligence is generally an
issue of fact and not to be determined as a matter of law
unless evidence i8 such that reasonable men can draw
but one conclusion. Vogel v. N,, 196M509, 265NW350. See
Dun, Dig. 7033.

When through negligence of another a person is sud-
denly placed in a pogition of great and imminent peril,
he is not chargeable as a matter of law with contributory
negligence if he puts himself into a position of still
greater peril angd is injured. Anderson v. K. 136M578,
2656NW3821. See Dun, Dig. T020.

Before court should direct verdict for defendant on
ground of contributory negligence, facts and inferences
establishing contributory negligence must be made to
appear in such fashion as to leave no reasonable doubt in
mind of judge that fleld of jury cannot embrace par-
ticular facts presented. Id. See Dun. Dig. 7033.

If occurrence of Intervening cause might reasonably
have been anticipated, such intervening cause will not
interrupt connection between original cause and injury.
Ferraro v, 'T., 197M5, 265N'W829. See Dun, Dig_ 7005,

An Injured plaintiff is not deprived of beneflt of doc-
trine of res ipsa loquitur from mere introduction of evi-
dence which does not clearly establish facts or leaves
matter doubtful, An unsuccessful attempt on part of
plaintiff to show negligent act does not weaken or dis-
place presumption. Anderaon v, K., 107TM144, 266NW7T02,
See Dun. Dig. T044.

Evidence held to sustain verdict based on storekeeper’s
negligence in not maintaining floor in reasonably safe
condition, Driscoll v. B, 19TM313, 266N'WE79. See Dun.
Dig. 6987. .

A storekeeper i3 under a legal duty to keep and main-
tain his premises in reagonably safe condition for use of
customers.

If an Inference of negligence from part of facts is In-
conalstent with and repelled by other facts conclusively
shown, negligence is not proved. Bauer v. M., 13TM352,
26TNW206. See Dun, Dig, T047(72).

No recovery can be had for negligence if 1t is more
probable that accident was produced by some cause for
which defendant was not liable. Id,

Where defendant, a common carrier of passengers,
owned gnd operated both street car and moter bus in-
volved in a collision causing injury to the plaintiff, jury
could draw an inference that collision occurred due to
defendant's negligence under doctrine of res ipsa lo-
%%Eor. Birdsall v. D.,, 197M411, 267TN'W363. See Dun. Digz.

Whenever a person is placed in such a position with
regard to another that it is obvious that if he doea not
use due care in his own conduct he will cause injury to
that person, duty at once arises to exercise care commen-
surate with situation in which he thus finds himself to
avoid such injury. Wells v. W., 19TM464, 26TNW379.
See Dun, Dig. §974.

Failure to keep elevator gate closed or to warn visltor
to warehouse that it was not closed and contributory
negligence of plaintiff In walking Into elevator shuft
reiying upon gate being closed, held for jury. Smith v.
K., 197TMB58, Z6TNW473. See Dun. Dig. 6987,

Burden rests upon plaintiff to prove that harm re-
sulted from negligence of defendants rather than from
some other cause. Yates v, G., 108MT, 26BNWET(. See
Dun. Dig_ 7011.

Proof of causal connection between Injury and claimed
negligence must be something more than consistent with
plaintiff's theory of how injury was caused. Id.

BEvidence held not to support a flnding that lobar
pneumonia, from which plaintiff's intestate died, was
caused by collision, occurring over flve weeks prior to
pneumonia, connection as proximate cause lacking as a
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nDIjatt%Ig}é’sf law. Honer v. N,, 198M55, 268NW852, See Dun.
14 B

In action by one injured while riding as a passenger
in a atreet car, in a collislon with a coal truck, making
left turn, evidence sustained a verdict against both de-
fendants. Useman v. M, 188M79, 268NW866. See Dun.
Dig. 12686.

A very strong presumption arises that deceased ex-
ercised due care to save himself from personal injury or
death, and the question is always one of fact for jury
unless undisputed evidence 8o conclusively and unmis-
takenly rebuts presumption that honest and fair-minded
men could not reasonably draw different conclusions
therefrom. Szyperskl v. 8., 1983M154, 269INW40l, See
Dun. Dig. 26186.

One need not anticipate negligence of another until
he becomes aware of such negligence. Peargon v. N.,
198M303, 269NW643. See Dun. Dig. 7022,

Burden is on plaintiff to show that harm resulted from
negligence of defendant rather than from some other
cause. Willlamson v. A, 198M349, 270NW6. See Dun.
Dig. T481a.

Whether plaintiff was guilty of contributory negli-
gence as she slipped and fell due to an ley running board
while entering cab, held for jury, Finney v. N., 188M
E54, 2TO0NWE92., See Dun. Dig. 1291a. -

‘Whether passenger on street car used ordinary care,
if, with bundles in her arms, she arose to alight before
car had come to a stop, held for jury. Doody v. S, 198
M573, 2T0NWE83. See Dun. Dig., 1278.

Where defendant rented a hall on third floor of its
building to company in order that latter might display
its wares, and aldo furnished chalrs for occaslon, and
a chalr collapsed, doctrine of res ipsa loguitur is not
applicable, since chalr was not under control of defend-
ant. Bzyca v. N, 199M99, 271INWI1(02, See Dun. Dig. 7044,

Whether flilling station operator holding light for per-
sons repairing truck on highway was an invitee or a
volunteer, held for jury. Guild v. M, 199MI141, 27TINW
332. See Dun, Dig. 5857.

Whether inadequate blocking of wheels of truck be-
ing repaired on highway was proximate cause of injury
to filling station operator holding light, held for jury.
Id. See Dun, Dig. 7002, 7003.

‘Where two negligent ecauses combine to produce in-
Juries, neither author can escape liability because he is
responsible for only one of them. Id, See Dun. Dig.
7006, T007.

Whether filling station operator assumed risk or was
guilty of contributory negligence in getting into a
place of danger while holding a light for men repalring
a truck on the highway held for jury. 14. See Dun.
Dig. 7023,

Whether truck owner and garage man repalring trueck
on highway were gullty of negligence by reason of in-
adequate blocking of wheels, whereby filling statlon
employee holding light was injured, held for jury. Id.
See Dun. Dig. 7023a.

Action arising out of a collision between an automoblle
and a street car, Just as former was about across street
car tracks, testimony indicating that street car was at
a stop taking on or discharging passengers as plaintiff
approached tracks to cross them and from a dead stop,
raised question of fact for jury. Drown v. M, 199M193,
291IN'WbE86. See Ddun, Dig. 9023a.

Where negligence of several combine to produce in-
juries to another, any or all of authors of such neg-
ligent cause may be held to liabillty for entire harmful
result directly flowing therefrom. Findley v. B, 199M
197, 271INW449. See Dun, Dig. 7006.

Motion of a defendant in a personal injury action for
a directed verdict should be granted only in cases where
evidence against plaintiff 1s clear, whether basis of
motion be want of negligence in defendant or contrib-
utory negligence in the plaintiff, Jude v. J., 189M217,
2TIN'WA4T75. See Dun. Dig. 9843,

Contributory negligence of hotel guest in golng down
unlighted steps at entrance held for jury. Jewell v,
B., 139M26%7, 2TINW461. See Dun. Dig. 4513.

A carrier is bound to exercise highest degree of care
toward its passengers. Mardorf v. D, 199M325 271INW
588. See Dun. Dig. 1261,

Whether passenger intending to take street car was
guilty of contributory negligence in not knowing or talk-
ing notice of tact that there would be an outswing of
street car as it went around corner, held for jury. Id.
See Dun. Dig. 12786. -

One standing near track intending to take street car
is to be considered as standing in same relation to street
rallway as a passenger actually aboard street ear, as
aftecting duty of carrier to exercise highest degree of
care toward its passengers. Id.

Where department store had on display several cedar
chests, on some of which covers were open, and a seven-
year-old child, in_company with his parents, who had
come to view a Christmas display in another part of
store, was injured when top of one of these cedar chests
fell upon his hand as he was playing, there was no
liability because there was no reasonable ground to
anticipate that display of cedar chests in this manner
would or might result in injury to anybody. Pepperling
v. E, 199M328, 27TINWER4, Ses Dun. Dig. 6987,
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Automobile guest’'s act In placing hand upon door
lateh handle was not a material element in happening
of accident and did not contribute to collision by street
car from rear, and defense of contributory negligence
was erroneously submitted to jury. Larsen v. M. 19)
M501, 272NW596. See Dun. Dig. T015.

One cannot recover damages for an injury to the com-
mission of which he has directly contributed, and it
matters not whether contribution consists in his par-
ticipation in dlrect cause of injury, or in his omisston
of duty, which, if performed, would not have prevented
it. ‘Thorstad v. D, 1%9M543, 273NW255. See Dun. Dig.
7012(37, 38, 39).

Contributery negligence is a2 want of ordinary or rea-
sonable care on part of a person injured by negligence
of another directly contributing to injury, as a prox-
imate cause thereof, without which the Injury would
not have occurred. Id. See Dun, Dig. 7012, 7013.

Qrdinary care is exercise of a degree of car¢e com-
mensurate with circumstances. Carlson v, 8, 200M177,
ITINWELE., Sce Dun, Dig, 6970,

Where children are Known or may reasonably be ex-
pected to be in vicinity, a high degree of vigllance is
required of driver to measure up to standard of what
law regards as.ordinary care. Id. See Dun. Dig. 6980.

Willful or wanton negligence of truck driver eatab-
lishes liability Irrespective of contributory negligence.
Id. See Dun. Dig. 7036

To hold a person's recovery barred by his own neg-
ligence, there must be a causal connection between act
of negligence and happening of accident. Butcher v.
T, 200M262, 273INWT06. See Dun. Dig. 7015,

Res ipsa loquitur doctrine did not apply to falling of
light dome in a church while children attending a car-
nival were jumping for balloons on Strings attached to
such dome. Ewald v. H., 200M226, 274NW170. See Dun.
Dig. T044.

Doctrine of res Ipsa loquitur does not apply where
{t appears that an accident was due to a cause beyond
control of defendant. Id.

Where driver of automobile was killed in a colllslon
at a street intersection, with a street car, presumption
of due care of plaintiff’'s decedent is conclusively over-
come hy evidence which discloses that as a matter of
law his negligence contributed to cause his death. Geld-
ert v. B, 200M332, 274ANW245. See Dun. Dig. 2616(12).

A carrier is llable for the negligence of its employees,
in performance of their duties, in jostling, pushing, fall-
ing upon or stumbllng against passengers, Benson v. N,
200M445, 2TANWS32, ee Dun. Dig. 1261.

A common carrier js required to exercise reasonable
care not to injure a passenger while in depot or station
rgsisting to depart on a train or bus. 1d. See Dun, Dig.

Owner and operator of a unlon bus station 1s liabla
to a passenger, about to take passage on a bus from
station, injured when negligently pushed from a toading
platform by defendant’s servant while carrying baggage
through a crowd of passengers, Id. See Dun. Dig. 1291a.

Degree of care to be exercised in case of person under
physical or mental disability is that which is reasonably
necessary for safety of such person in view of his con-
dition, Id. See Dun, Dig. 6372,

One who permits another to come upon hlas property
must exercise due care to warn sych person of risks of
hidden dangers to which he will be exposed by comlng
there pursuant to invitatlion, and whether the warning 1s
sufficient is for the jury. Theisen v. M., 200M515, 27T4NW
617, See Dun. Dig. 6984,

Contributory negligence is not established merely by
showing that deceased worked in a place of danger, It
being necesaury to show that hisx conduct was negligent
in face of danger, which is a gquestion for Jury. Id. Sea
Dun, Dig, 7023, 7033

Rule that it 18 only in clearest of cases when facts are
undisputed that question of contributory negligence he-
comes one of law operates impartially upon both par-
ties, and 1t cannot be said that it was improper to sub-
mit issue to jury returning verdlct for defendant unless
It can be said as matter of law that plaintiff was free of
contributory negligence, or that such negligence was
not shown. Hack v. J.,, 20139, 275NW3E1. See Dun. Dig.

Tt i3 only in clearest of cases, where facts are un-
disputed, that question of contributory negtigence be-
comes one of law. Td.

Burning brush while wind was in direction which
caused smoke to cross highway, causing a collislon of
automobiles, constituted negligence, eapecinlly where no
means were taken to guide trafiic through smoke, Becker
v, N, [00M272, 275NW510. Bee Dun, Dig, 6974a.

Measurementsa did not demonstrate that plaintiff's
Injury was not caused by being swept off a load of huy
upon which he was riding by & telephone wire of de-
fendant, nexi:llgently permitted to hang unreasonably low
over plalntiff's indrive. Nelson v, (., 201M183, 275NW
§12. See Dun. Dig. 9594,

Upon charge as a whole and circumstances, an In-
struction that a passenger was ‘presumably negligent”
in boarding a trolley bus while in motion, held without
DDl;eJug;ge. Ensor v, D., 201M152, 275N'W618. See Dun.
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Whether or not thirteen year old plaintiff was guilty
of contributory negligence held for jury. McCarthy v.
C., 201M276, 276NW1. See Dun. Dig, 7029,

Where plaintift shows cause of accident, or has means
of learning cause equal to those of defendant, rule of
reg ipsa loquitur does not apply. State v, Sprague, 201M
415, 276N'WT44, See Dun. Dig, 7444,

Since railroad car door falling on graln inspector was
not under exclusive control of defendants, doctrine of
reg Ipsa logquitur does not apply. Id. See Dun. Dig. 7T044.

A party is not liable for negligence unless the alleged
injuries are the proximate result of negligent acts com-
plained of. Nelson v. N, 201ME05, 276NW801. See Dun.
Dig. 6999,

P’oles, upon which were strung high tension wires,
held not_allurlnF. or peculiarly attractive to children;
and a slightly Jloose ground wire thereon wasg not a
thing or instrumentality involving any Inherent risk
of injury, or probability of harm, to any one. Keep v.
Q., 201M475, 2YTN'W213. See Dun, Dig, 2996.

In action by car owner agalnst garage for injuries
suffered when he attempted to enter car while several
feet‘abOVe floor on hydraulic holst, car tlpping over,
negligence, cqntrlbutory negligence, and assumption of
risk, held for jury. Bisping v. K., 2021\119, 2TTNW255. See
Dun. Dig, 7048,

In action for injuries suffered by ecar owner when he
attgmp‘ted to enter car on request of garage mechanle
while it was several feet from floor on hydraulic hoist,
court did not err in recelving plaintiff’s testimony that
at a prior time he had at same mechanic's request safely
entered same car on same hoist at same elevation. TId.
See Dun. Dig, 3252, 3253,

In action by car owner against garage tor injuries re-
celved when plaintiff attempted to enter car on request
of mechanic while it was elevated several feet upon
hydraulic hoist, car tipping over, court did not err in
excluding testimony that rules and instructions of gar-
age corporation strictly prohibited any one from enter-
Ing a car when elevated on a hoist, plaintiff having no
knowledge of such rules or instructions. Id. See Dun.
Dig. 583%a.

Employer violating statute Intended to safeguard em-
ployee may not assert that employee assumed risk by
continuing to work with knowledge of employer's fail-
}_Jé'g,g Fredrickson v, A, 202M12, 27TNW245. See Dun. Dig.
o .

In collislon between street car and automobile at in-
tersection, negligence and contributory negligence held
f0|2'3jury. Drown v. M., 202M66, 2TTNW423, See Dun, Dig,

a.

A custom, however well established. will not be ree-
ognized if It is contrary to common sense. Murray v.
AL, 202M62, 27TTNW424, See Dun. Dig. 7049,

One entering dimly lighted office building lobby after
elevator service had terminated for night was guilty of
contributory negligence as matter of law in further
opening elevator door and stepping Into shaft without
agcertaining whether elevator was at floor, though he
relled on custom of leaving shaft door ajar when car
was at that door. Id. See Dun. Dig. 7022

Res lpsa loguitur doctrine permits inference of fact
from an occurrence when there is no other probable
cause of occurrence, Collings v. N, 202M139, 27TN'W310.
See Dun, Dig. T044,

When injury might, with equal probabllity, have re-
sulted from acts of others as well as from acts of de-
fendant, proof of facts, other than that of injury, from
which defendant’s negligence can be inferred must he
made hefore cuestion can be submitted to jury. Id. See
Dun. Dig. 7647.

Legal responsibility must be Imlited to those causes
which are so close to result, or of such significance as
causes that law ia justified in impoaing liahility. Butler
v, N, 20231282, 278NW37. See Dun. Dig. 6999,

An Intervening force is one which comes Into active
operation in producing result, after the defendant's neg-
ligence, and conditions existing and forces already in
operation at time of defendant’s conduct are not In-
cluded within term. Id. See Dun. Dig. 7005,

Defendant’'s hegligence may be a proximate cause of
an accident, though not sole c¢ause, Munkel v, C., 20ZM
264, 278N'W41. See Dun. Dig, 7406.

One is liable for negligence which I3 a proximate
cause of injury though it concurs with negligence of
third party. 1d.

Performance of a lawful act in a manner so as to en-
danger another is neglig2nce. Id. See Dun, Dig. 6970.

Preximate cause of an fnjury ls that which causes it
directly and immediately, or through a natural sequence
of events without interventlon of another independent
and eflicient cause. Serr v. B, 202M165, 278NWI3ILH5. See
Dun, Dig. 6399.

Defendant has burden of establishing contributory
negligence. Forseth v, D, 202M447, 27T8NW304, See Dun.
Dig. 7032,

A child under T years may be charged with contributory
negligence, Id. See Dun, Dig. 7029,

Negligence of those having custody of a child non sul
juris is not imputable to child, Id, See Dun, Dig. 7041
(43).
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Proximate results of a wrongful act are not limited to
those harms which defendants intended or foresaw‘. Han-
son v. H., 202M381, 27T9NW22T7. See Dun. Dig. T00Z ,

In canse of willful and criminal invasion of another's
right, plaintiff’s fault must be of a culpabllity equal to
that of defendant in order to bar recovery. Id. See Dun.
Dig. T036.

Where an action la based on an unintentional invasion
of another's right, contributory negligence of plaintiff is
a proper offset to defendants Hability, but where action
is based on an invasion which is both intentional and
criminal, mere -negligence of person whose rights are
invaded is no adequate defense, Id. See Dun. Dig. 7036.

Plaintiff had aftirmative on issue of proximate cause,
and burden of proof rested upon him, Paine v, G, 202M
462, 27T9NW25T. See Dun. Dig. 2620,

Circumstanttal evidence was sullliclent to sustain find-
ing that missing rail was proximate cause of death of
person using sidewalk and falling into pit. Id. See Dun,
Dig, 2620, R

Duty of owner of real property to maintain premises
in such condition as not to render use of abutting public
ways unsafe or dangerous, and consequent labtlity for
breach of this duty, continues after a lease of premises,
where lease reserves & right of entry in owner fov pur-
pose of making repairs. Id. See Dun, DIg. 5365, 536,

Negligence of street rallway in striking city employee
removing blocks from pavement and contributory negli-
gence of employee held for jury. Peterson v. M., 202M6E30,
279NW588.  Sce Dun. Dig, 9013,

City employee picking up old block paving near car
tracks had a right to assume that street cars would be
driven through area with care commensurate to circum-
stances, and until he observed otherwise he had a right
to rely upon gongs or whisties being sounded and upon
cars being driven at such a moderate rate of speed as
to permit atmost instantaneous stoppage thereof. Id. See
Dun. Dig. 3026. -

In action by city employee against atreet railway com-
pany for personal Injuries, evidence in regard to work-
men’s compengation received by plaintiff was properly
excluded. Id. See Dun, Dig. 9033.

Negligence must be predicated on what one should
-have antlcipated and hot merely on what happened,
Dunham v. H, 203M82, 279INW3839, See Dun, Dig. 6969,

An owner in treating a floor may use wax or oil or
other saubstance in the customary manner without in-
curring liabllity to one who slips and falls thereon, un-
less negligent in materinls he uses or In manner of ap-
plying them., Id. See Dun. Dig. 6987.

One who keeps a store or shop ts bound to exercise
reasonable care to keep it ln a safe condition for hia
customers. Id.

A superaeding cause ls an act of a third person or
other force which by Its Intervention prevents actor
from being liable for harm to waneother which nis an-
tecedent negligence ls a substantixl factor in bringing
§(1;((})5ur.. Shuster v, V.. 203MT76, 2TINWS841. See Dun. Dig.
7 .

Where two negligent causes combine to produce in- |

juries, neither author can escape liability because he is
responsible for only one of them, Id, See Dun, Dig.

Where an injury ls caused by the concurrent negli-
gence of several persons, negligence of cach is deemed
u proximate cause of injury, and each 1s liable for all
resultant damages. Id4,

What constitutes proximate cause i3 a question for
jury, unless evidence is conclusive, to be determined by
them in exerclse of practical common sense, rather than
by application of abstract definitions. Id. See Dun. Dig.
7011¢23).

Street cars have no superior right over other trafile,
and generally speaking it is duty of those in charge of
street cars to keep a lookout for persons and vehicles
on street and to exerclse ordinary care to avoid Injury
to thetn, Charles P. Anderson v, 8., 203M119, 280NW3.
See PDun. Dig. 9013,

Where two negligent causes combine to produce in-
juries, neither author can escape liabillty becnuse he ts
responsible for only one of them., Kulla v. K, 203M105,
JEONWIG., See Dun. Dig. 7006,

Where injury 1s caused by concurrent negligence of
several persons, negligence of each ls deemed a proxi-
mate cause of injury and each is llable for all resultant
damages. Id.

Question us to what constitutes proximate cause of
an injury is usually one for jury; and, unless evidence
is conclusive, is to be determined by them in exercise of
practical common 8ensc rather than by application of
abstract definitions. Id. Sce Dun, Dig, T011(33).

A glven act is proximate canuse of u given result where
that act is o material element or a substantial factor of
happening of that result. Draxton v. X, 203M161, 280NW
288, See Dun. Dig. 7000,

In action against ¢lub by one whose dress caught fire
at New Yecar's Eve party, circumstantial evidence heid
insufiicient to show that any negligence in club in fall-
ing to provide receptacles for used matches, cigar stubs,
and other refuse, caused the injury to plaintiff. Smock
v, M., 203M2G5, 280N WS8EL1, See Dun. Dig. 69399,

Plaintiff sceking to recover damages for negligence
upon circumstantial evidence must establish connection
as cause between alleged negligence and her injury by
circumatances something more than consistent with her
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theory of case. Reasonable minds must be able to con-
clude that theory of plaintiff outweighs and preponder-
autes over theory though it need not exclude every rea-
sonable conclusion other than that contended for or
arrived at by the jury. 1d. See Dun. Dig. 7011

Trap door in lavatory in restaurant held not a hui-
sance, nor so faulty in design or consiruction that land-
lord ¢ould he held responsible for creation of an unrea-
sonable risk to patrons of lessee, Lyman v. H, 203M
225, 280NWS62. See Dun, Dig. 53683(3M,

Doctrine of res ipsa loguitur ls properly applicable to
a case Involving a violatlon of the lFederal Safety Ap-
plinnce Act, Ross v. D, 203M321, 2BINWT6. See Dun.
¥, 7044,

Negligence without injury or damage gives no cause
of action, since there must be not only the negligent act,
but a consequential injury, injury being gravamen of
charge, and this is true where harm comes to an em-
ployte by slow processes of accumulations of silica dust
in lungs over a long period of time before disease be-
came an active agency in development of tuberculosis,
Golden v. L., 2053M211, 281N'W24%. See Dun, Dig. 6999,

Whether a glven act of negligence i3 proximate cause
of o given Injury depends upon peculiar circumstances of
each case. ld. See Dun, Dig, 7011

it is not due care to depend upon exercise of care by
another when such dependence is itself accompanied by
obvious danger. Haeg v. S, 202M425, 281NW261. See
Dun. Dig. 7022,

As to children of tender years doctrine of attractive
nuisance excuses the trespass of one injured or Kkilled.
Ekdahl v. M, 203M374, 281NW517. See Dun. Dig. 6989,

Court should not set age limit at which, as a matter
of law, an attractive nuisance ceases to allure a youth,
depending a great deal upon what contrivance is, where
located, and development and understanding of youth
or child involved. Id. See Dun. Dig. 6989,

A technical treapass doeg not always aflect a recovery

-or charge one injured or killed In trespass with contribu-

tory negligence. Id. See Dun. Dig. T027.

One suddenly confronted by a peril, through no fault
of his own, who In attempt to escape does not choose
best or safest way, should not be held negligent because
of such choice untess It was so hazardous that ordinarily
prudent person would not have made it under similar
conditions, Farwell v, 8, 203M392, 281NW526, See Dun,
Dig, 7020,

Negligence ig breach of legal duty, and it {s Immaterial
whether duty is one imposed by common law or by a
statute designed for protection of others. Middaugh v,
W., 208M456, 281INWSEI18. See Dun, Dig. $969.

Coupling of two loaded wagons together drawn by a
tractor created an ailuring peril to children which or-
dinarily careful persons would anticlpate. Id. See Dun.
Dig. 6980.

As 4 general rale contributory negligence of a child
ten vears of age is for jury. Id. See Dun. Dig, 7029.

Even trespassaing chlldren are entitled to protection
agalnst hazards created by one having knowledge of
their presence and peril. Id. See Dun. Dig. 7029,

It i3 only In the clearest of cases, when facts are
undisputed, and it ls plain that all reasonable persons
can draw but one conclusion from them, that contribu-
tory negligence becomes a question of law. Spencer
v. J., 203M403, 28INWET9., See Dun, Dig, 7033.

Abutting landowner or tenant owed no common law
duty to pedestrian to remove object dropped upen side-
walle by third person. O'Hara v. M., Z03M541, 282NW274.
See Dun, THE, 68465,

There is good authorlty for proposition that a viola-
tlon of an ordinance prohibiting the leaving or throwing
of material upon sidewalk does not establish ifability of
violator to one injured thereby, but to municipality alene,
Id. See Dun, Dig. 6840.

An ordinance, bkeing an evidentiary fact in a negli-
genee case, mnay be proved without having been pleaded,
likke any other fact tending to prove or disprove ultimate
fact of negligence. Larson v. L., 204M80, 2§2NW669. See
Dun. Iig. T061.

That a person was under influence of llquor does not
of itself constitute contributory negligence, but such a
person is8 bound to exercise same degree of care as that
required of a sober person and if his intoxication prox-
imately contributes to his death or injury it is admissible
as evidence of contributory negligence. Olstad v. F,,
204M118, 282NWE4, See Dun. Dig, 7018,

Defendant is lirble if its negligence, although not sole
cause of injury of death, contributed thereto proximately,
as a substantial factor of causation, and plaintiff is un-
der no necessity of negativing other possible contribut-
ing causes. McDermott v, M, 204M215, 283NW116. See
Dun. Dig. T007.

Negligence is not ground for recovery unless it.is
proximate cause of Injury. Weinstein v. 5., 204M189, 283
NWwW127. See Dun. Dig. 6999,

Proximate cause of an injury 1s that which causes It
directly and immediately, or throutg‘h a natural seguence
of events, without Interventlon of another independent
and efficient cause, the predominant cause. Sworski v,
C., 2040M474, 283NWT78. See Dun, Dig. 7000(84, 85),

Test of proximate cause Is not whether particular in-
jury or any injury could or should have been anticipated,
but whether there was a direct causal connection between
alleged negligent fct or omission and resulting injury.
Bartley v. F,, 285NW484. See Dun. Dig. T002.
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It is only In the clearest of cases where facts are un-
disputed and it i3 plain that all reasonable men can draw
only one conclusion that question of negligence becomes
one of law, Id. See Dun. Dig. T048. .

When an injury is caused by concurrent negligence of
several, negligence of each is deemed to be a proximate
cause of the injury, and each is liable for the resultant
damage, Id, See Dun, Dig, 7006,

There i8 a distinction between “emergency” and “dis-
tracting eclrcumstances”, though frequently same facta
will be ausceptible to application of both rules, Dreyer
v. (., 285NW707. See Dun. Dig. 7020, )

A clty or village mailntaining a public park is dis-
charging a governmental function and is not responsible
for negligence In maintenance of a slide, unleas so main-
tained as to constitute a nuisance. Op. Atty. Gen, (844b-~
1), Aug. 9, 1937.

Board cannot pay expenses of person injured at school
play. Op, Atty, Gen, (844£-3), Aug, 11, 1937

Village operating a water plant is acting in a pro-
prietary and not goverhmental capacity, and is liable
for negligence in shutting off water without notifying
merchants operating electrical refrigeration machine
cocled by water, Op, Atty, Gen, {476b-15), Sept, 18, 1937,

Though In maintaining water plant for use by fire de-
partment in extinguishing fires municipality is perform-
ing a public or governmental function and is not liable
for negligence of its officers and employees, such is not
true when a municipality undertakes to furnish water
or light to individuals and makes a charge therefor. Op.
Atty. Gen, (469a-8), Mar, 1, 1938,

County was liable to telephone company for negligence
of its employees In setting fire to poles while burning
weeds on county ald road. Op, Atty. Gen, (1256a-29),
June 30, 1939,

County I8’ not liable for negligent operation of per-
sonal automobile by county oflcer while on county busi-
neas. Qp. Atty, Gen. (844c), March 31, 1339,

Assumption of risk as defense where master violates '

statutory duty. 15MinnLawRev12l.

Mlsrepresentation to secure employment as bar to
recovery for injuries received in course of employment.
15MinnLawRev123.

Degree of care required of an fnfant defendant. 15
MinnLawRev834.

Liability of amusement park owner to patron for
negligence of concessionaire. 16MinnLawRevi2l,

?scalator owners a3 common carriers. 16MinnLawRev

Rules governing proximsate cause in Minnesota. 16
MinnLawRev829,

Liability of gas company for injury caused by escab-
Ing gas. 17MinnLawRev51§.

Liahility of vendors of defective articles causing in-
ury—Second hand seller's duty to third partles. 18Minn
awRevd1, ~

The degree of danger and the degree of difficulty of

removal of the danger as factors in “attractive nulsance”
cages. 1liMinnLawRev523.

Violation of statute or ordlhance as negligence or evi-

dence of negligence. 19IMinnLawRev666.
4{“rcn:edum.l effect of res ipsa loquitur. 20MinnLawRev

Loss distribution by comparative negligence. 21Minn

Lawilevl,
9l\cﬁuneaz-lotssl. court on proximate cause. Zl1MinnLawRev

Liability in tort for innocent misrepresentation. 21
MinnLawRev434,

Qccupuational diseases, 22MinnLawRevTT.

Contributory negligence and causal relation and ap-
portionment of damages. 22MinnLawRev4l(,

The riddle of the Palsgral case, 23MinnLawRev46.

Upper age limit of applicability of attractive nuisance
doctrine. 23IMinnLawReov3I4l. .

Duty of owner or occupler of land to third person
accompanying invitee, 23MinnLawRev§02,

Negligence~~knowledge—minimum standard of knowl-
edge—duty to know. 23MinnLawRev628,

‘When carrler-passenger relation arises. 23MinnLaw
Rev668.
15 False fmprisonment and maliclous prosecution.

Mere dropping of prosecution was not such termina-
tlon favorable to accused as would permit the success-
ful maintenance of an action for malicious prosecution.
Friedman v. G, 182M396, 234N'WE596, See Dun. Dig. 5727,

Al those who by direct act, or indirect procurement,
participate in or proximately cause false imprisonment
ar unlawful detention, are joint tort-feasors. Ander-
son v. A, 189M224, 243NWT19, See Dun. Dig. 3728.

Even though an arrest is lawful, detention of a pris-
oner for unreasonable time without taking him before &
committing magistrate will constitute false imprison-
ment. Anderson v. A, 189M224, 248NWT719. See Dun.
Dig. 3728 (86).

In action for damages for mallclous interference with
business, evldence held not to show wrongful foreclosure
of & mortgage. Hayward Farms Co. v. U, 194M473, 260
NWE&6S. See Dun. Dig 5750,

Burden of proving malice and lack of probable cause
is upon plaintiff, and termination of original action in
favor of plaintiff, either by a jury verdlct or a directed
vordict, standing alone, ls Insufficlent to make out a
prtma facle case. Bredehorst v, R., 195M595, 26INWE09.
See Dun. Dig, 5743.

CH. 77—CIVIL ACTIONS

Malice {s immaterial where probable cause exists.
g}{’égdgarden v. G., 201M554, 27TNW202, See Dun. Dig.

Malice and want of
Id. See Dun, Dig. 5730.

Probable cause js made by any set of facts sufficient
to excite belief In a reasonable mind actuated thereby
that person charged was gullty of offense charged. Id.

A game warden who heard gun fire out of season and
saw fallen bird, and saw plaintiff, gun in hand, run away
and scale a fence, 2nd went Into fleld, followed plaintiff's
tracks and found two shot guna and numerous empt)y
shells, had reasonable cause for arresting plaintiff as a
matter of law. Id.

In maliclous prosecution, question 1s not as to guilt or
innocence of accused, but whether, acting reasonably on
the fucts, arresting officer believed him guilty. Id, See
Dun, Dig. 5730(61).

Sanitary district In conducting a condemnation pro-
ceeding doeas so as an arm of state in discharge of a
sovereign legislative function, and is not liable in tort
for alleged maliclous prosecution of such proceeding.
Barmel v. M,, 201M622, 27TTINW208. See Dun. Dig. 5750,

In action for false arrest and malicious prosecution,
uncorroborated testimony of plaintiff made a case for the
Jury, but a new trial was granted in Intereat of justice
in view of convincing evidence of defendant as to prob-
able cauase. Hallen v. M., Z0IM3I49, 281NW291. See Dun.
Dig. 3732, 5744,

There is no occasion to ward large punitive damages
for malicious prosecution where there i3 no evidence
warranting a finding of actual malice. .Id, See Dun.
Dig. 5746,

Liabllity of corporation for mallclous prosecution. 16
MinnLawRev207,

False imprisonment—Elements which muat be pleaded.
17TMinnLawRev214,

Juvenile delinquency proceedings as basis for action for
malicious prosecution. 22MinnLawRev1060,

1 Wrongful execution.

Judgment creditor suing on execution is not llable for
wrongful levy made thereunder unless he directs such
levy or ratifies it by refusing to permit a release. Lund- -
gren v. W., 1890476, 250N'WI1. See Dun. Dig. 3553,

17. Asanult.

Evidence held sufficient to sustain finding that black-
smith was assaulted when attempting to collect bill.
rFarrell v. K., 189M165, 248NWT20. See Dun. Dig. 529.

Chauffeur of a bus, who, after pasging another vehicle,
leaves his own and assaults driver whose machine he has

probable cause are essential.

iqut passed, 13 not within scope of his employment. Plot-
kin v. N., 204M422 283NWT58  Bee Dun, Dig. 522,
Consent to mutual combat as defense. 22MinnLawRev

546,

Consent as a defense where obtained by misrepresenta-
tion. 23MinnLawRev521.
Conversion.

A surety may be subrogated to the right of the
obligee on a bond given by a permittee to cut timber
from state land without & showing of culpable negli-
gence of a third party purchazing tlmber from the per-
mittee. Martin v, Federal Surety Co., (CCAR), 58F(24)7H.

If one In possession of personal property belonging
to another disposes of it in violation of the owner's in-
structions, 1t Iz a converslon. General Electric Co. v.
P, 183M178, 235NWET6. See Dun. Dig. 1526

The evidence dld not require g findlng of the conver-
sion of plaintiff’s merchandise by the defendants. With-
out a conversign there was no gquasi contractual obli-
gation such as arises upon the walver of a tort and
suit in assumpsit, Great Lakes Varnish Works v. B,
184M25, 23TNWG09. See Dun. Dig. 1926,

Evidence held to sustain finding of conversion of
motor truck purchased from agent of laintiff. Inter-
national Harvester Co. of America v. . 184MG548, 239
NWE63. See Dun. Dig. 19$51(91).

In actlion against assignee of chattel mortgage for
conversion, it was proper to permit defendant to show
that the mortgagee imparted to it information obtazined
as to disappearance of some of the mortgaged property
and thé danger threatening the balance, Rahn v. F.,
186M246, 240NW523.  See Dun. Dig. 1474,

In action against chattel mortgagee for conversion of
goods, whether plaintiff made default in conditions of
mortgage held for jury. Rahn v. ', 185M246, 240NW
529, See Dun. Dig, 1174,

In conversion of live stoclk, evidence held insufficient
to ldentify subject matter. Spicer Land Co. v. H,, 18TM
142, 244N'W553. See Dun. Dig. 1951,

Sale of automobiles by mortgagee wlithout a foreclo-
sure was a conversion. McLeod Nash Motors v. C., 1§87
M452, 246N'W17. See Dun, Dig. 1453

Measure of damages was correctly submitted as mar-
ket value of cars at place where they were converted
by mortgagee, less amount due on time draft. McLeod
l\‘gaéssh Motors v. C., 187TM452, Z46NW17, See Dun. Dig
1 .

Evidence warranted finding collisfion Insurer, after car
wag repaired, wrongfully withheld use and possesston
thereof from bplaintiff, thereby converting it. Breuer v.
C., 188M112, 246N'W533. See DPun, DIF' 1934,

There wasg no waiver of conversion by collision in-
surer of automobile, which it agreed to repair and re-
turn, by submission of another proof of loss. Id. See
Dun. Dig. 1947,
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Unconditional resale of furnace by conditional ven-
dee constituted converslon, Pennlg v. 8, 1809M2G2, 249
NW3% See Dun, Dig. 1932.

Evidence held sutiicient to support a finding that
sheriff’s levy amounted to a conversion, Lundgren v.
W., 18971476, 250NW1. See Dun, Dig. 3651(65).

To constitute conversion, purty must exercise dominlon
over property inconaistent with or in repudiation of own-
er's right, or destroy property or malke such change In
quality thereof as to constitute a consgtructive de-
struction. Dow-Arneson Co. v. C, 191M28, 253NWE. BSee
Dun, Dig, 1924,

Evidence held not to show that city taking possession
of condemned real property was guilty of conversion of
personal property thereon.

Sale of personal property by vendor-mortgagee after
repossessing It, without giving notlces required by $8353
does not foreclose vendee-mortgagor's right of redemp-
tion, but conatitutes a conversion. Kettwig. v. A., 191M
500, 254N'W629. See Dun. Dig. 8652a.

Evidence held to show concluslively that plalntiff bank,
mortgagee, by its conduct relative to mortgaged per-
sonal property in possession of mortgagor. authorized
sale by mortgagor to good-faith purchasers, and 1s
estopped from maintaining action for conversion of prop-
erty or proceeds therefrom. FFlrat & Farmers’ 8, B, v.
C., 191M566, 256NW3215, See Dun, Dig. 1931,

Mortgagee of personalty by accepting part of pro-
ceeds of sale by mortgagor, with Knowledge of transac-
tion, ratified sale and was estopped from asserting sale
was Invalid. Id, See Dun. Dig. 1931.

Where a check made to A was, through error or other-
wise, recelved by B, and C endorsed the check as recsiver
of A, and C was In fact receiver of B and had no con-
‘nection with A, and gave check to defendant bank for
collectton, and check was subseqguently collected and paid
by defendant bank to C as recelver of B, as a matter of
law bank had knowledge that B, whom it knew C to rep-
resent, was not the payee, and was gullty of conver-
slon. Northwestern Upholstering Co. v, F., 193M333, 258
NW724. Bee Dun. Dig. TH. .

One who hought bonds with money sent hlm for de-
posit in a bank was gullty of converasion. Wigdale v. A,
1930384, 258N'W726, See Dun, Dig. 19%6.

A trustee In bankruptey, who brings sult [n state court
alleging conversion of propertv of bankrupt estate by
reason of an Invalid foreclostire of chattel mortgage, Is
bound by measure of damages In state jurisdletion and
Is entitled to recover onlly difference between value of
property and amount of lien, and where property con-
verted was worth legs than amounts of chattel mort-
gage llens, judgments were rightly entered for defend-
?s?ﬁtg' Ingalla v, E, 194M332, 260NW202. See Dun. Dig.

In action {or conversion of newspapers, insgtruction that
jury could find a verdict at rate nf three cents per copy
was not prejudicial where amount of verdict indicated
that It wag based upon cost of printing and materizls.
Fryberger v. A., 104M443, 260NW625. See Dun. Dig. 19565,

Tn order to recover for ronverslon, plaintiff need prove
only that he was owner of property taken, that It was
taken by defendant and converted, and that it had value.
Id. See Dun. Dig. 1949,

In actlon by holder of trust certificates agalnst trustee
for conversion bhecause it foreclosed and bid In trust
grOperty without plaintiff’s knowledge or consent there-
¥ releasing guarantors, plaintiff is not entltled to re-
cover where guarantors were Insclvent at time their
obligation matured. Sneve v, ., 195M77, 261NW700. See
Dun, Dig. 1955,

Distinction noted between act of conversion and de-
mand for and refusal to deliver subject of & ballment
a5 mere ovidence of converalon. Johnson v. B, 196M436,
266NW297. See Dun, Dig. 1942,

Where convergion is accidental and under belief that
person has right to property, and acts with no wrongful
purpose or intent, measure of damages s value of prop-
erty at time of actual taking and conversion: but where
original taking and conversion 1s willful and without
color or claim of right, measure of damages 18 value of
property at time and in condition it 1z when demand for
its return is made. Thoen v, F., 159M47, 27TINWI11l. See
Dun. THg. 1928, 1955, .

Converaton actlon arlsing out of partnership between
two attorneys held properly dismissed on pleadings by
munlicipal court, aince rights of parties must be deter-
mined by an sccounting action and conversion will not
lle until termination of partnership. Grimes v. T., 200M
321, 273N'WS816. See Dun, Dig. 1926,

Faect that one converting personal property was mis-
taken a8 to his legal right toe keep property on account
of debts due him by the owner would not necessarily
charge him with bagd fafth, as affecting damages, Stark
v. 5., 20130401, 2Y6NWE20. See Dun. Dig. 1950,

Wrongful taking of possession of personal property,
either by force or fraud, gencrally amounts to a con-
version. Roehrich v. H,, 201M5E8G, 27TNW2T4.  Sce Dun,
Drig, 19026,

Proprietor of an apartment hotel, who prevented ten-
ant from entering rooms, let by the week, for purpose of
removing personal property, was not an jnnkeeper hav-
ing a lien against property but was a landlord, and was
guilty of coerclion. State v, Bowman, 202ZMd44, 278NW
214, See Dun. Dig. 2848, 4514, 5361, 5382,
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Evidence of wilful trespass and conversion of irees
cut from premises held to justify verdict. Harrington v.
L., 203M5675, 28NW461. See Dun, Dig. 9603a. )

If an unauthorized sale by pledgee to himself is dis-
affirmed, contract of pledge remains in force, and ptedgee
retuing right of possession, and cannot be charged with
conversion or embezzlement, Erickson v, M, 285NWGLL
See Dun. Dig, 1913,

In uetion for conversion of mortgaged cattle, evidence
held to support finding that plaintif wasa at all times
owner of mortgage and note. Mason City Produection Cr,
Aga'n v. 8, 2B6NWTL3. See Dun, Dig. 1478,

10, Hespondeat Superior.

An emplover is not liable for injuries to a third per-
gon resulting from the act of an employee outside the
scope of his employment, Liggett & Myera Tob, Co. v.
D. (CCAZR), B6F(2d)678.

Master is llable to third persons Injured by negligent
acts done by his servant in the course of his employment,
although the master did not authorize or know of the
servant's act or neglect, or even if he disapproved or
forbade it. P. F. Colller & Son v. H. (USCCAS), T2¥(2d)
625, See Dun. Dig. 5833,

Relation of master and servant exitsts whenever om-
ployer retains right to direct not only what shall be
done hut how it shall be done. Id. See Dun. Dig. §801.

One whom employer does not control, and has no right
to control, as to method or means by which he pro-
duces resuits contracted for, 18 an independent contractor.
Id. See Dun. Dig. 6835.

In personal injury action, whether employee of cor-
porate defendant had implied and apparent authority to
carry passengers, held for jury. De Parcqg v, L. (USCC
AR), 81TP(24)777. Cert. den.,, 2988680, 56SCRI47.

Driver of detivery truck on his way home to dinner,
according to custom, was within the scope of his em-
ployment as regarded liability of employer for his
negligence., Free Presa Co, v. B, 133M286, 2I6NWI06.
See Dun. DiF' 5833, 5842.

Dealer selling milking machines held not shown to be
an agent or servant of manufacturer so as to make it
iiable for dealer's negligence resulting in electrocution
of cows. Diddams v, E., 185M270, 240NWS895. See Dun.
Dig. 145(67), 6834, ,

Family car doctrine does not apply to a motorboat
furnished by head of family. Felcyn v. G., 185M357, 241
NW37. See Dun. Dig. 6834b,

A public officer Ia not responsible for torts of his sub-
ordinates or employees, unless he cooperates with them.
Nelson v. B., 188M584, 248N'W49. See Dun, Dig, 8001

Garage employee taking repaired car out for road
test on request of owner was stiil employee of garage as
regardd its liability for negligent destruction of car.
g};oegf%xz Assur, Co. v P, 189M586, 260N'W455. See Dun.

B. N

An employer who provides means of transportation for
his employees from place to place where work is to be
performed is not llable for damages to a third party who
guifers injury because of negligence of employee, whera
employee, exclusively for his own convenience, uses his
own means of transportation. Erickson v, G, 191M286,
2H3NWT70. See Dun, Dig. 5833, 5843,

Whether building contractor being paid hourly wage
for supervising construction of barn, owner paying hia
men direct, was an independent contractor or an em-
Ployee of owner, held for jury. as affecting lability for
njury to invitee neighbor injured by falllng of scaffold.
Gilbert v. M. 1823M49h, 26TNW73. See Dun, Dig. 5835.

Negligence of bhullding contractor acting as foreman
and servant of farmer In construection of a barn was
negligence of farmer. Td. See Dun. Dig. 5833,

Act of foreman and employee supervising econstrue-
tlon of barn for farmer in inviting neighbor to asaist
wasa act of owner, on Issue whether plaintiff was invitee.
Id. See Dun. Dig. 6984.

Where defendant asserted defense that negligent per-
son was Independent contractor and not employee, court
did not err In charging Jury that burden was upon de-
fendant to prove that negligent person was an indepen-
dent contractor., Id. See Dun. Dig, 53839,

In action by corporation against its president to re-
cover for negligence of driver of truck owned by de-
fendant In negligently setting fire through use of gaso-
line in cleaning motor, doctrine of res ipsa loquitur could
have no application as against defendant's president {f
driver was an em[‘?lo ee of plaintiff and under ita con-
trol. Hector Const. go. v. B.,, 194M310, 260N'W496. See
Dun, Dig, 7044,

In action by corporatlon amainst its president for neg-
ligence of driver of truck owned by defendant, whether
driver was emnloyes of plaintlff or defendant, held for
fury. Id. SeeDun. Dig. G834a.

Burden of proof ls on one who asserts that under facts
of case a judgment in favor of his servant is a bar to
recovery against master. Berry v. D. 195M3266, 26INW
115, See Dun. Dig. §842.

Gas pipe line company could not relieve itself of lia-
kility by delegating duty of removal of cans containing
remnants of explosive paints to an independent contrac-
tor. Relchert v. M., 195M366, 26INW297. See Dun. Dig.
3699, 5835.

Immunity of husband from suit in tort on part of his
wife does not inure to benefit of owner of automoblile
driven by husband. DMiller v, J., 196M438, 266NW324. See
Dun. Dig. 6975a.
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Where a servant without authority from master per-
mits stranger to assist him in his work for master and
stranger in presence of servant and with his consent
negligently does such work, master is llable for such
negligence. Szyperski v. S, 198M1564, 26INW401. Sece
Dun. Dig. 5857T.

When master intrusts performance of an act to a serv-
ant, ho is liable for negligence of one who, though not
a gervant of master, in presence of his servant and with
his consent, negligently does act which was intrusted
to servant. Guild v. M., 199M141, 27TINW332. BSee Dun.
Dig. 5834.

Burning of brush near highway was not such an ultra
hazardous activity that risk could not have beén elim-
inated by exercise of a high degree of care, and high-
way contracitor was not liable for negligence of persons
employed by him to burn the brush in such a manner
that smoke passed over highway and resuited In col-
lision of motor vehicles, Becker v. N., 200M272, 2T4NW
180. See Dun. Dig, 5835.

Work of burning brush near state highway was not
necessarily 80 haszardous to puhblic that princlpal con-
tractor must provide either in contract or otherwise that
specizl precautlons would be taken by independent con-
tractor, though such independent contractor was negll-
gent in permitting smoke to cress highway in such man-
ner as to cause collision of vehicles thereon. Becker v.
N., 200M272, 2756NW510. See Dun. Dig, 5835.

Burden of proof is upon one injured by negligence of
independent contractor to show claimed lack of care in
selecting Independent contractor. Id.

A coniractor owes contractee a duty to use due care
in performance of contract, 2nd, although he delegates
performance to an independent subcontractor, his duty
to use due care still subsists se as to subject him to
liabllity for harm to contractee caused by negligent
performance of -sub-contractor., Pacific Fire Ins, Co. V.
K., 201M500, 27TNW224., See Dun. Dig. 5835.

A master s liable for negligence of a servant. Blap-
thg v. K., 202M19, 27TN'W255. See Dun. Dig. 5833,

Where wrongdoer causes harm to another by negligent
use of property converted by him, liability cannot be
fastened upon owner, Roehrich v, L., 201MB586, 27INW
274,

Court’'s Instructions, relative to defendant's liability
for fallure to keep a borrowed horse off 2 much-used
highway at night held proper. Serr v. I3, 202M328, 278
NW355. See Dun, Dig. 276, .

One injured through negligence of gservant of another
can syue either the master or servant, or both, Id. See
Dun. Dig. 6023.

Where plaintif was injured through negligence of
gervant, and plaintiff and servant later entered Into
purported settlement whereby both servant and master
were by its terms relieved of liability, and. thereafter,
plaintiff sued master for servant's negligence, plain-
tiff could plead and prove existence of mutual mis-
take at time of making of release in avoidance thereof,
although servant was not party to sult, as master's
lability was derivative only, and, as such, release was
subject to direct attack: defense being dependent upon
vatldlty of inatrument., Id. See Dun. Big. 8375

Evidence held to sustain finding that employer and
owner of nutomoblle had waived rule prohibiting carry-
ing of passengers in so far as transportatlon of sales-
men off dutv was concerned. Pettit v. 5., 203M270, 281
NWd4, See Dun. Dig. 5833,

Whether city exercised auch control over WPA em-
ploves engaged In blasting operations in improvement
of ita streefs as to juatify applieation of doctrine of
respondeat superior hetd for jury. Hughes v. C., 204M1,
281NWS871., Sece Dun. Dig. 6815,

Where o Joint anterprise is found to exist. evary mem-
ber thereof i8 linble to an injured third party where in-
jury iz caused by negligence of one of them wlthin scope
of enterprise. Murphy v. K., 204M269, 283NW3B9. See
Dun. Dig. 5833.

Where two or more principals employ same agent,
whether as a means of dealing with one another or to
protect their common interests, one cannot charge other
not actually at fault with misconduct of common agent,
Id. Sce Dun. Dlg, 7037.

1f one coadventurer establishes actionable negligence
against another of them, injured party may recover from
such negligent coadventurer because no one can avold
consequences_of hls own negligence resulting in harm
to another. Id. See Dun. DPig. 7037.

Chauffeur of a bus, who, after passing another vehlicle,
leaves hls own and assaults driver whose machine he
has just passed, is not within scope of his employment.
Plotkin v. N., 204M422, 283NWT58. "See Dun. Dig. 5333,

A person is liable only for the proximate or lmmediate
and dircct results of his acts. Sworski v, C., 204474, 282
NW778. Sece Dun, Dig. 6999(80).

Proof of actual authority is needed to make master
liable for tortious injury to a third party unless there
is reitance by third party upon appearance of master
servant relationship and injury is induced by reliance.
Schilck v. B, 286N'W356. See Dun. Dig. 5833.

Where injury is caused to the ballor's reversionary
Intercst in & chattel bailed, the ballee i3 llable to the
bailor, {f the damage 18 done by his servants, and third
persons are liable to the bailor, it the damage is done by
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fr,'g‘?%" servants, Wicklund v, N, 287NW7. See Dun, Dig.

The fellow servant rule applies only where there is
a common master and a common employment, Jd, See
Dun, Dig. 5947,

Liability of master for defamatlon published by a
gervant. 20 MinnLawRev B06.

Independent contractors—Iliability to third persons for

}Ira;%uries resulting from eompleted work. 2ZMinnLawRev
20. Damngens,

Lessee whose property was wilifully damaged by les-
sor who entered to make meajor improvement and vir-
tually evicted the lessee held entitled to exemplary dam-
ages. Bronson Steel Arch Shoe Co. v. K., 183M135, 236
NW204, See Dun. Dig. 2640, 5365, 5366,

Court did not err In receiving testimony of value of
motor vehicle before and after collision and alsp evi-
dence of reasonable cost of restoring damaged car to
Its former condition. Engholm v. N, 184M349, 238NW
795, See Dun. Dig. 2576a.

‘Where Injurles to car in a collision are of such char-
acter that the car may be repaired, the reasonable cost
of restoring the car to its former condition is the prop-
er measure of damages. Engholm v. N, 184M349, 238N
W795. See Dun. Dig. 2576a.

There was no error in permitting jury to award dam-
ages for lost time although plaintiff was not employed
at time of his injury. Martin v. T. 187M529, 246NW6.
See Dun. Dig. 2576.

Negligence of employer in discharging steam and wa-
ter upon employee, held not proximate cause of asthma
where such employee stood around for some 20 minutes
and then went to work without making any attempt to
change clothing, Kelsich v. O, 188M173, 246NW672. See
Dun. Dig. 2532,

Exemplary damages may be awarded {n assault and
battery action. Farrell v. K., 180M165, 248NW720. See
Dun, Dig. 532(64).

Court did not err in refusing to charge that no damages
should be allowed for traumatic neurosls. Orth v. W,
190M193, 251NW127. See Dun, Dig. 2528.

Mental suffering from libel is an element of general
%%;naérﬁeéa Thorson v. A, 190M200¢, 25INW177. See Dun.

Mental suffering is presumed to have naturally resulted
trc(;sn publication of a libelous article. Id. See Dun, Dig.

If plaintiff in libel believed that members of his famlily
suffered because of publication and he himself suffered
a8 a consequence of such belief, it could make no differ-
ence that his belief was erroneous or that it was true.
1d. See Dun. Dig. 2563.

Where plaintiff at time of accident was employed part
of days of each week, court was justified in submitting
loss of earning as an element of damages. Johnston V.
s, 190M269, 251NW525. Sce Dun. Dig. 25786,

While difflculty in nsseasing damages is not ground
for denying plaintilf relief, yet where there is no evi-
dence of value, jury will not be allowed to return ver-
dict based merely on conjecture., Dreelan v. K., 190M330,
264N'W433, See Dun. Dig. 2534, 2591,

Recovery Lcannot be had as for permanent Injuries un-
less there is proof to a reasonable certainty that in-
juries are permanent. *Romann v. B, 190M419, 252NW
80. See Dun, Dig. 2530, 2591(93).

Increased workmen's compenasatlon insurance premiums
whichlplamtiﬂ? had to pay in conseguence of an em-
ployee's death caused by a negligent act of defendant,
a subcontractor, are too ramote and Indirect results of
guch wrongful act to be recoverable. Northern States
?[?l{htréllgﬂfég Co. v. O., 191M88, 253NW371. See Dun. Dig.

In determining damages for future pain and permanent

disability, evidence should disclose a reasonable prob-
ability that such will result. Howard v. V., 191M245, 253
NW766. See Dun, Dig. 2530, 2591.

General rule of damages to property 18 dimlinutlon in
value resulting from injury, but when cost of restoring
property to its former condition ig less than difference
in value, such cost is proper measure. Waldron v. P,
191M302, 253N'W894, See Dun, Dig. 2676a.

It ts losa of plaintiffis own earnings resulting from
personal jnjuries, or value of time lost. that should
measure special damages, and not earnings of others on
Job in which injuries occurred. Glibert v, M, 25TNWT3,
192M485. See Dun, Dig. 2576.

One injured in assault and bhattery was not obliged to
submit to an operation in order to mitiZgate his damages.
Butler v. W, 193M150, 268NW1486. See Dun. Dig. 2532,

. Punitive damages may be awarded for an unprovoked
mallcious assault. Id. See Dun. Dig. 6532, 2558(76).

Verdlet for $2,160 held not excessive for injury to nose

in an assault and battery. Id. See Dun. Dig., 2570.

In measuring loss of earning power of one engaged In
business for himself, no evidence is admissible eoncern-
Ing proflts from capltal inveated In that business or
from labor of others employed therein, but nature and
extent of buslness in quenti,on may be considered, and
services of plaintiff therein, in order to ascertain value
of such lost services, for value of such personal services
are properly considered, Fredhom v. 8., 193M569, 25INW
80. See Dun, Dig, 2576

Cost of manufacture or production of property 18 gen-
erally held admisslble as tending In some degree to es-
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tablish value. Fryberger v. A, 194M443, 260NWG25. See
Dun. DLig. 4676a.

Measure of damages for wrongful detention of per-
sonal property is value of its use while 50 detained where
it does not appear that property is of such nature that
it necessarily or in fact perishes, or wears out, or be-
comes 1mpaired in value in using. Bergquist v. &5, 194
M480, 260NWETL. See Dun. Dig. 2570, 84z0.

One deprived of use of washing machine over a period

of nearly three years by reason of defendant’'s wrongful -

taking and detention thereof, was entitled to verdict for
$116.14. 1d. See Dun, Dig. 2670, 842v.

Test of extent of liability for damages 18 In causation
and not in probability or foreseeubility. Golin v. P, 196
M74, 264NW219. See Dun. Dig. 2560, 2552,

Expenses of medlcal treatment are proper ltems to be
considered in assessing compensatory damages for ase-
sault. 1d. See Dun. Dig. 2572,

Argument rejected that, because earnings of an able-
bodied man have been much reduced by adverse general
economic conditions, there must be a corresponding re-
duction of recovery by his dependents for his wrongful
gg%h. Hoppe v, P., 196M538, 265NW338. See Dun. Dig.

In determining damages for death of a parent, consld-
sratlon should be glven to elements of losa which arise
from deprivation of counsel, guldance and ald given to
‘family., 1ld.

Fact that plaintiff's son, driver of his automobile, paid
for repair of plaintiff’s car, for payment of which he
was not legally liable, did not inure to benefit of de-
foendants. Lavelle v. A, 197M169, 266N'W445 See Dun.
Dig. 8373.

Exemplary damages of $600 to dentist unlawfully evict-
ed from his office for two weeka Is a matter emphatical-
1y reserved to jury, and unless so exceasive as to indicate
that jurors were actuated by passion or prejudice, it
will not be disturbed. Sweeney v. M, 139M21, 2T0NW
906. See Dun. Dig. 2548,

‘Where a practicing dentist with a good standing In
his community was unlawfully evieted frrm hiz office for
a period of almost two weeks, a verdict of $300 for
actunl damages on a showing of a specific loss of at
least $245 In addition to that which might have been re-
ceived from patients that called at his office 15 not ex-
cegsive, nor can it be said to have been bhased on pure
speculation or guess. 1d. See Dun. Dig. 2597.

Plaintif's net earnings from a farm, owned and
equipped by his father but operated by plaintiff In re-
turn for a half share in earnings, represented compensa-
tion to plaintiff for his personal services and not a re-
turn on invested capltal, and evidence of such earnings
ig admissible in an action for personal Injuries, in order
that jury might conaider them in determining plaintiff's
loss of earning capacity. Piche v. H., 18IMbZ{, Z7INW
§91. See Dun. Dig. 2570.

Verdict based on testimony of two medical witnesses,
contradicted by flve medical witnesses, to effect that
there was a fracture of lamina of second cervical verte-
bra and & crushing fracture of cdontold process, could
not be held unsupported by evidence, though Injured per-
son walked around and went about hls affairs for a day
hefore calling upon » doctor. Wyatt v, W, 200M106, 273
NWHR0D, See Dun. Dig, 3324(31).

Where a person is injured by wrong or neglect of an-
other, and is not himself negligent in sclection of a
medical attendant, wrongdoer ia llable for all preximate
regults of his own act, although consequences of injury
would have been less serlous If medical attendant had
exercised proper professional skill. Ahlsted v. H,, 201M
82, 276N'W404, "See Dun. Dig, 2573

Only such damages are recovgrable as are natural and
proximate result of wrong, whether actlion is ex con-
tractu or ex delicte. Johnson v. G., 201M623, 27TN'W252,
See DDun. Dig. 2528.

Where a commarcial vehicle is damaged as the result
of a collisien, measure of damages properly includes cost
of repair, together with value of its use while repairs
are belng made If it can be substantially restored to its
former condition by repair. Hanson v. H., 202M381, 279
Nw227, See Dun. Dig, 2577h,

To be entitled to coat of repair a8 measure of damages
for tnjurles to a truck, owner was not bound to put
truck into substantially the same condition that it was
before collision prior to commencing his =aetion. 14,
See Dun. Dig. 2577b,

Persons intending an unlawful lnvaslon of rights of
another are liable for all of the proximate results of
their intentionally unlawful conduct, forseeable or un-
forseeable. Id. See Dun. Dig. 7002, .

Assessment of damages in personal injury actions, 14
MinnLawRev214.

Recovery of damages by foster-parent without alleg-
ing or proving loss of services of abducted child. 15Minn
LawRev125.

Necessity of actual! damages to support award of ex-
emplary damages. 16MinnLawRev438.

Measure of damages for injury te property which has
pecullar value to owner. 16MinnLawRevT70(8.

Rule precluding recovery for loss avoidable by reason-
able efforts or expend!ture by person damaged is not ap-
g}icable elther to threatened, or to wlillful torts. 16

innLawReavES3.
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Recovery for physical injury consequent upon mental
anguish where no impact. 16MinnLawRevi50.

Nervous shock due to fear for safety of another, 19
MinnLawHev808.

Intentional infliction of mental suffering. 22MinnLaw
Rev1030.

Apportioning damages where defendant's negligence
concurs with Act of God. 2Z3MinnLawRevdl.

20%. Contrmibytion.

Where an action for personal injuries against tweo
alleged tort-feusors resulted in a verdict for plaintiff
against one of them and in favor of other and against
plaintiff, judgment entered on that verdict held not rea
wdjudicata in a subasequent action for contribution by un-
successful against successful defendant in first aection.
Hardware Mut, Casualty Co. v, A, 191M158, 253NW3T4.
See Dun, Dig, 1920, 5176,

Right to contribution in case of joint tort-debtor de-
pends on fact of common indebtednesa. 1d. See Dun.
Dig, 1924,

Wheré issue of contribution arises between judgment
debtors nature of original cause of action may be ex-
amined In order to adjust thelr rights between them-
?31,,‘;“5' Kemerer v. 8., 2013239, 276NW228. See Dun. Dig.

It is not the rule that there can be no contribution
between tort-feasors, such rule applying only where
person seeking contribution was gulilty of an intentional
wrong, or must be presumed to have known that he was
doing an illegal act. Id.

Bection 9410 was Intended to make no change in sub-
stantive law of contribution, but only to provide a sum-
mary method for obtalning it. Id.

Right of contribution between insurers of joint tort
fensors., 20MinnLawRev236.

Loss dlstribution by comparative negligence. 21Minn
LawHevl.

21. Frauad.

Unfuliilled promises of future actlon will not consti-
tute fraud, unless, when the promises were made, the
promisor did not intend to perform. Cannon Falls Hoid-
ing Co. v. P., 184M204, 233NW487. See Dun. Dig. 3827.

Evidence held to sustain award of damages in action
by purchaser of land contracts for fraud. Investment
Asas‘?clates v. H., 187M555, 246NWI364, See Dun. Dig.

kividence held to support finding that bank fnduced
plaintiff by fraudulent representations to purchase bond
to his damagre, IKbacher v. F., 138M248, 246NW9I03. See
Dun. Dig. 3839,

In action agalnst bank to recover damages for fraud
In sale of bond, it was prejudiclal error to receive In
evidence a decree appointing a recelver, in action to
forecluse murtguge securing bond, which reecited that
moeltgugoer was ihdolvent, 1d,  Bee Dun. Dig. b156.

Cutiplaint based on act of surgeun In representing
thutl a sterilization vperstion upon plaintiff would pre-
vent concebtion by his wife did not state a cause of ac-
tiun where tt did not allege thut the representution waa
fraudulent or thut it was deceitfully made, Christensen
v. T., 192M123, 256NW620. See Dun., Dig, T480.

Liability in tort for innocent misrepresentation. 21!
MinnLawRev434.

A synthesis of the law of misrepresentation, 22Minn
LoawRev93d.

22, Libel and slander,

Sce notes under §§9307, 10112,

Whather statements made were qualifledly privileged
held for jury, MceLaughlin v. Q. 184M28, 23TNW598,
See Dun. Dig. 5560(89).

Ividence made un issue of fact whether the defama-
tory statements complained of by plaintiff were true.
McLaughlin v, Q. 184M28, 237TNW598., See Dun, Dig.

5557, BSGO(8H).

An ordinary notice of foreclosure of a mortgage by
advertisement is not tibelous per se. Swanson v. I,
185M80, 23INWHM0. See Dun. Dig. 5517,

Spoken words, even If calculated to expose one to
public contempi. hatred or ridicule, In abasence of alle-
gation of special damages, are not actionable, though
such words, If publigshed, are. Gaare v. M., 136M96, 242
NW4G66 See Dun. Dig. 5508.

Complaint that defendant sald that bank would not
have futled if plaintiff had not been “croocked” person,
held not to state cause of action. Gaare v, M., 186M96,
242NW4R6. See Dun. Dig. 5518.

Newspaper article erroneously stating that one was
arrested for violution of liquor laws wus libelous per se.
Thorson v. A., 190M200, 251NW177, See Dun. Dig. 5515.

In libel action by one erroneously reported to huve been
arrested on.liquor charge that members of plaintiff's
fumily suffered because of publication was wholly im-
matertal, 1d. See Dun, Dig. 5550.

Statements published in a newspaper which are not
defamatory on their face are not libelous per se. Ech-
:gl{’:;ucht v. K. 194M192, 259NW684, See Dun. Dig. 5501

An allegation that plalntiff as a farmer suffered loss
of trade with merchants and neighbors to his damage in
a specified sum is insufficilent to permit proof of special
damages, where glat of action is not for loss of trade but
tor injury to reputation. Id. See Dun. Dig. 5560,

Construction placed by Innuendo on newspaper publl-
cations held stralned and not warranted by language
ugsed. Id. See Dun, Dig. §539.

1445



§9164

Where newspaper articles are not libelous per ze plain-
tiff must allere extrinsic cimcumstances which show
them to be libelpus in fact. Id. See Dun. Dig. 5539,

In order to prevent a surprise on a defendant in a libel
case, plaintiff is required to allege particular instarces
of loss which he has sustained. 1d. See Dun. Dig. 5550,

Statement by mortgagee that mortgagor had been un-
able to pay interest and taxes and had lost land on fore-
closure did not constitute slander of title, although at
the time year of redemptlon had not run and land was
not lost. Hayward Farms Co. v. U, 194M473, 260NW368.
Bee Dun, Dig. 5538.

Slander of title is not an ordinary action for defama-
tion, but is in nature a trespass on the case for recovery
of special damages, and special damages should be al-
legzed. Id. See Dun, Dig. 5550.

Words “actual malice™, *ill will”, "ill feeling”, “bad
faith”, are so well understood by every juror that It
WwWa3 not necessaty to define them in a libel case. Clancy
v. D, 201M1, 27TNW264. See Dun, Dig, 5506. .

In actlion by candidate for office against newspaper for
libel, ¢ourt properly placed burden of proving malice up-
on plaintiff, and burden of proof of publications upon
defendant. Id. See Dun. Dig. 5559,

In action by candidate to office against newspaper for
libel it was proper to instruct '"Proof of actual malice
may be made by showing bad faith In the defendants.
It may appear that the occaslon was made use of as
camoullage behind@ which to hide for the purpose of
maligning plaintiff in a way not Justifled by the facts.
Malice may be proved by extrinsic evidence of personal
{ll feeling or otherwise, or by Intrinsic evidence, such
as exaggerated language of the libel, the mode and ex-
tent of publication and repetition, or other matters in
exceas of the qualified privilege.” I1d. Sec Dun. Dig. 556

It is not a malicious act to publish in a newspaper
information relative to unfitness of a candidate for office
which publisher hag reasonable ground to believe is true.
Id. See Dun, Dig. 5525,

Malice of newspaper cannot be established by merely
showing purpose of publication was to prevent electlon
of candidate to public office. Id. See Dun, Dig. b525.

Falsity of publications concerning private citizens
raises g presumption of malice. 1d. See Dun. Dig, 5528b.

Publications by newspaper concerning candidate for
public office are conditionally privileged, and their falsity
is not alone enough to authorize a recovery, but plain-
tiff must in addition prove malice. ld. Se¢e Dun. Dig.
5528¢,

There belng no inconsistency between them in point of
fact, defendant in & slander sult may join with his gen-
aral denial the piea in justificatlon that, whether he did
or did not use words charged, they spoke the truth.
Woost v, 1., 204M192, 283NW121, BSee Dun, Dig. 7530.
1!;OExc:eaah,re publication in defamation. liMinnLawRev

Information supplied by a commerclal agency as &
privilezed communication. 16MinnLawRevT15,
Report of judiclal proceeding as qualifiedly privileged.
18MinnLawRevi6T,
Insanity as defense to clvil liability for libel and
13MinnLawRev511,

slander. 18MinnLawRev356.
Defamation by radio.

Liability of master for defamation published by =a
servant, 20MinnLawRev805.

Radio broadcast of trial. 23Minnl.awRev100.

*3, 1lospitals.

Where a hospital mald was recelved as a patient and
dlacharged as such, but permitted to remain temporarily
in the room she formerly occupied as a maid, and during
which time she fell from the window while walking In
her sleep, held she was a mere licensee, the hospital
wns required to exercise only reasonable care, and the
evidence on the question of negligence was lnaufficient
{(2)3)":'}:;3 jury. St. Mary's Hospital v. 8. (USCCAR), 71F

In action for Injuries to nervous patient who jumped
cut window on third floor of general hospital, facts held
not such as to charge hospital with negligence in not
anticipating that plaintiff was contemplating escape or
gelf-destruction. lesedahl wv. 8, 194M198, 25INWS19.
See Dun. Dig. 4250a,

Nurges and Internes at a general hospltal are charged
with duty of carrying out instructlons of attending phy-
slcian only, except in cases of emergency. 1d. See Dun.
Dig. 4250a.

FEvidence held sufficient to sustain verdict for plaintiff
in actlon agalnst hospital for negligence in bringing
new mother wrong baby to feed, as a result of which
her own baby subsequently contracted a disease from
which other baby was suffering., Kirchoff v. S, 194M436,
280N'WEG), See Dun. Dig. 4260a(44).

Evidence held to justify finding that child contracted
tuberculosia from nurse and that hospital was guilty of
neglicence in allowing nurse to attend child, Taaje v.
8., 199M113, 271INW109. See Dun. Dig, 4250a.

Where administration of a hypodermoclysis was fol-
lowed by necrosis of tissue into which solution was in-
troduced, jury could not infer from fact that necrosis
occurred that defendant used a solution other than nor-
mal saline solution. Collings v. N., 202M139, 277TNW910,
See Dun. Dig. 4250a, 7044, 7491,

1f an article was furnished by hoapital which was ob-
viously unfit for use for which intended, and patient's
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nurse ugsed same in violation of usual standards of due
care of nursing practice, negligent hospital cannot be
charged with injurious effects therefrom, but where de-
fect was not patent, nurge was not required to examine
Into its mechanical parts for discovery of possible de-
53%& Butler v. N,, 202M382, 278NW31. See Dun., Dig.
2b0a.

‘Where hospital furnished faulty equipment to a patient
who suffered burns proximately resulting therefrom,
liability could be imposed for negligence. Id.

In action agalinst hosdpital evidence held not to show
negligence of hosplital in communicating impetigo to a

3515‘)@ Stone v. L., 203M124, 280NW178. See Dun, Dig.
a.

24, interference with contract righis.

Full, fair, and free competition is necessary to eco-

nomic life of a community, but under its guise no man
can by unlawful means prevent another from obtaining
frults of his labor. Johnson v. G., 201M629, 27TNW25L,
Bee Dun, Dig, 9637,

Interference with contract relations includes not
merely proecurement of a breach of contract, but all in-
vasion of contract relations, so that any act injuring or
destroying persons, or property which retards, makes
more difficult, or preventa performance, or makes per-
formance of a contraet of less value to promisee, may
fall within its scope. Id. .

Where owner of property entered Inte non-exclusive
contract with real estate agent and prospective puyr-
chaser became interested in property through agent’s
efforts and then Induced third person to purchase prop-
erty from owner for hig beneflt and to save payment of
commiassion, there was a fraudulent and collusive inter-
ference with contract right, entitling agent to recovery
of damages from purchaser and his dummy. .

Effect of motive on liabilitv for interference with con-

tract. 12MinnLawRev147, 16
PARTIES
9165. Real party in interest to sue—When oOne

may sue or defend for all.

Correctlon—Citation to annotations under note 8 iIn
main edltion should read "16GMI, 19INWEET."”

14. In general.

‘Where the national guard had been used to close plain-
tiff's manufacturing plant to avold mob violence, in an
action to restrain such interference, governor, adjutant
general, and mayor of city were necessary and proper

artiggi Strutwear Knitting Co. v, O. (USDCMiInn}), 13F

uppis4.

In equity proceedings, all persons whose rights may
be adversely affected by the proposed decree should be
made parties to the action, and when a stockholder
sues to cancel stock of a corporation, the corporation
should be made & party. 172M110, 216NW192,

In the absence of special circumstances, the represen-
tative of the estate of a deceased person |8 the only one
who may maintain an action to recover a debt owing to
the estate. 172M274, 216NW176.

Third party for whose benefit a contract is made, has
a ritght of actlon on it. 174M297, 219NWI180.

Persona promising to pay debt of another in consid-
eration of conveyances to therm may be sued by the
creditor, or the debtor may sue, though he has not paid
his debt. 174M350, 219NW237,

Any recovery In an action to have the purposes of a
trust carried out must be for the benefit of the trust
estate as such and not for the benefit of the plaintift
pergsonally. Whitcomb v. W, 176M280, 223INW296.

‘Where covenant runs with land and covenantee, with-
out having been evicted or having suffered any loss, and,
without bringing action®*on the covenant, conveys the
Innd to unotﬁer. the covenant paases with the convey-
ance, and the original covenantee cannot thereafter aune
thereon unleas he has been required to pay or make good
on account of a breach of the covenant. 17TMG606, 226
NW302.

City wns a necegsary party to an action to restrain
officers from revoking taxicab licenses. Natlonal Cab
Co. v. K., 182M152 233NWR838. See Dun. Dig. 7316(66).

In action to temporarily or permanently enjoin a sher-
iff from selling on execution certain real estate of which
plalntiff elaims to be the owner, executlon creditor is a
necesanry party defendant. Cheney v, B., 193MbB86, 269
NWE9., Hee Dun. Dig, 3562,

In action in behalf of a minor, title should be In his
name as plaintiff by his guardlan, not in name of guard-
ian as plaintiff. Gimmestad v. R., 194M531, 261NW194,
See Dun. Dig. 4455, 7509,

In action by minority stockholder to cancel stock
fssued to an officer of corporation, It was not necessary
for plaintiff to allege that he before sult requesied cor-
poration to sue and that it refusced, where complaint
stated that defendant was president and general manager
and that a demand would have been futile. Welland v,
N., 203M600, 281NW3%4. See Dun. Dig. 2069,

Two separate and distinct judgment creditors, or one
person acting in several capacitles, may bring a joInt
suit against a judgment debtor and numercus grantees
or transferees who rendered aid and assisiance to debtor
in attempting to place his property beyond reach of
plaintitfs. Lind v. 0., 204M30, 2B82ZNWG6]1. See Dun. Dig.

505,
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As to whether another, not a party to the sult, is the
real one in interest, held, upen facts appearing, to raise
an issue of fact to be determined as auch. Peaterson v. J,,
204M300, 283NWAG1. See Dun. Dhg. 7315,

In equity it is general rule that all persons materially
interested, either legally or beneficially, In subject-mat-
ter of suit, are to be made parties, elther as plaintiffs
or defendants, however numerous they may be, so that
there may be a complete decree that shall bind them =all.
A8 to who shall be made partles is & question of con-
venience and discretion rather than of absolute right.
1d. See Dun. Dig. 7316,

Class suits and the IFederal rules. 22MinnLawRevi4.

1. Held real party in Interest.

Parties in guo warranto, see §§132, 156.

One to whom promissory note has been transferred
by delivery without endorsement may maintain an ac-
tion thereon in his own name. 176M2406, 223N'W28T7.

Stockholder of corporation which has been defrauded
may maintain an gction in the name of the corporation
for rescisston without malking futile demand upon cor-
poration to do so. 176M411, 223NWE24.

Automobile owner could malntain an action In hia
owh name where automoblle was loat through theft,
though the insurance company has paid the amount re-
maining due on the sales contract to the holder of the
vendor's right, where there still remains an amount
due after such payment. 1TTM10, 224NW2TL.

Lessee held real party In interest as agalnst one In
possesston of property holding over after cancellation
of a contract for deed. Gruenberg v. S, 188M5(8, 2438
NW7T24, See Dun. Dig. 7316,

Where surety on elevator owner's bond purchased, for
owner, assignments of outstanding storage tickets which
covered converted grain bought by such owner, and he
agreed to pay surety proceeds of his recovery upon such
assignments, such owner might bring suit as real party
in interest. Christensen v. 8., 190M29%, 251NW6G86.  See
Dun, Dig, 7315, .

Wife as beneflciary in life policy was proper party
plaintiff in action on policy though insured had failed to
schedule policy as an asset or clalm it as exempt in
bankruptey. Kassmir v. P, 191M340, 264NW446. See
Dun, Dig. 4734.

‘Where a contract was made with emg]oyers by repre-
Bentatives of cartain labotr unfons on behalf of employees
in atated services, one of such employeas moy sue on
contract as a party thereto. Mueller v, C, 193}«183, 259
NW798. See Dun. Dig. 1836,

Assignee of a c¢laim must stand In shoes of assignor
as affecting right of set-off. Campbell v, S, 104M3502,
26INWI1. See Dun. Dig 572(47).

Where plaintif’s husband had lived apart from her for
five years, during which time ahe had received no sup-
port from him, and she alone requested service of nurse,
doctor, and@ hogpital for which she alleged special dam-
ages, she Ig liable therefor and may recover from wrong-
doer who necessitated her incurring liability. Paulos v,
K., 196M6&03, 263NW913. See Dun. Drg. 2572, 7315,

Owner of damaged automobile was real party In in-
terest though action was Instituted in his name without
any direct authority by his son., father ratifying act of
the son. Lavelle v. A, 197TM169, 266NW445. See Dun,
Dig. 7315,

An indorsee "for collection” of a negotiable instrument
iz real party in interest who may bhring action. Farm-
$§?5Nat. Bank v. B., 198M195, 269NW409. See Dun. Dig.

Lessees obligated by leases to pay all taxes may peti-
tion and clalm invalldity of tax, and It is not necessary
to make landowners parties, Internationaal Harvester
Co, v. 8., 200M242, 2T4N'W217. Sec Dun, Dig. 7315,

Action on & bill or note payable to bearer, or endorsed
in blank, may be maintained in name of nominal holder,
possession being prima facle evidence of his right to
sue, and cannot be rebutted by proof that plaintiff has
no benefleial interest, or that others are Interested in the
proceeds, or by anything else but proof of mala fldes.
Northwestern Nat, Bank & Tr, Co. v. H.,, 286NWT17. See
Dun. Dig. 7315,

Where bank pledges bills payable to secure a lean,
and is closed, the pledgee s the real party in Interest
in actlon on the billa payable, but he may consent to
auit by the pledmor. Op. Atty, Gen., Mey 22, 1928,

2. Held not real party In Interest.

One not a party to a contract of pledge, but who pos-
5ibly and at best ls merely an incidental beneficiary
therecof, cannot base any cause of action thereon. Lin-
coln Finance Corp. v. D., 183M19, 235NW392. See Dun.
Dig. 7315.

Widow accepting compenaation for death of husband
under Workmen's Compensaation Act 18 not real party
in interest in action against third party. Prebeck v, V.,
1856M303, 240NWE80. See Dun. Dig. 7315,

In action by minority stockholder aguinst offtcers in
control of affuirs of a corporation, to recover funds for
use and benefit of corporation and its stockholders, cor-
poration, joined as a defendant, is only & nominal party,
and cannot, by answer, interpose such affirmative de-
fenses as the officers and directors may have or claim.
Meyera v. S, 190M157, 251NW20.

Nelther wife nor minor child may recever damages for
personal injuries to husband and father, remedy being
solely in husband and father, BEschenbach v. 3., 196M
378, 263JN'W154. See Dun, Dig. 4288b, 7305b,

y
§9166

1. "leading.

1f county attorney is not proper party to maintain ac-
tion for the state, It constitutes only a defect of parties,
and objection must be taken by demurrer and not by
prohibition out of supreme court. State v. District Court,
204M415, 283NWT38.  See Dun. Dig, 7323,

4. Asnignments.

Assignee of cause of action is the real party in in-
terest, 17T6M315, 23INWOL4,

Assignee of mortgage, held not entitled to sue mort-
goagor for damages for fraudulent representations as
to character of land. 178M574, 228NW152,

Where suit on a mechanic’s lien claim is brought in
name of two partners and it develops that one has as-
signed all of his interest in claim to his copartner,
court may properly decree foreclosure in behalf of as-
gignee. Dlatterman v. C., FS8M95, 246NW532. See Dun.
Dig. 571, 7407,

in action by partially paid insured to recover dam-
ages to automobile, it was error to reject offer of de-
fendant to prove that plaintiff had transferred cause
of action to insurer, thereby ceasing to be real party in
Erréggrest. Flor v. B, 189M131, 248NW743. See Dun. Dig.

i

Where after commencement of action against bailee,
plaintifi's claim was assigned to an insurer who had
made good loss, defendant’'s remedy was by motion for
substitution of plaintiff’s assignee and not contention
on trial that plaintiff could not recover because not real
party in interest. Peet v, H., 191Mi51, 253NW546. See
Dun. Dig. 13. '

Where assignment of rents by mortgagor to secure
payment of past due interest was executed in form to a
company acting as agent for mortgagee, latter was real
party in interest who could sue thereon, Prudential Ins.
Co. v. A, 196M154, 264dN'W5E76. See Dun. Dig. 7315.

An assignment in furtherance of an attorney's lien
and to secure other indebtedness does not impose lia-
bitity for costs and @ishursements upon the assignee.
Dreyer v, 0., 28TNW13, See Dun. Dig, 575,

§. One or more suing for many.

Attorneys at law have such a property right in priv-
llege of practicing law that they may maintain action
to reatrain layman from practice. Fitchette v, T. 191M
582, 2564NW910. See Dun. Dig. 449%a.

4. Actlon by taxpayer,

Taxpayer may sue to restrain disbursement of money
?gﬂ city to one unlawfully employed. 174M410, 219NW

One or more taxpayers may enjoin the unauthorized
acts of city officizls, seeking to impose liability upon
the city or to pay out {ts funds. 17TM44, 224NW261,

The city 1a not an indispensable party to a suit by
taxpayers to enjoin unauthorized acts of city officlala.
177M44, 224NW261.

One havinT only a purported contract,

8

signed b
city official, not an indispensable party. % Yask
NW2Z6l.

177M44, 224

A demand by taxpayvers upon state officials to bring
actlons to annul and cancel invalid highway contracts
held unnecessary. Iiegan v. B., 188M92, 24TN'W12, See
Dun. 1>z 4480,

Payment of automoblie license fees and of state gaso-
line tax glves taxpayer a gpecial interest in honest ex-
penditure of highway funds entitling him to maintain an
action to restrain payment of such funds upon void con-
tracta. Id. See Dun, Dig. 4480, 7316,

A state taxpayer may question, by a bill for an in-
Junction, a proposed new issue of state bonds. Rockne
v. O, 191M310, 254N'W35, See Dun, Dig. 4499a,

A taxpayer of county has an interest in use of its
property and the right to have it devoted to lawful and
not diverted to unilawful uses, but one who iz not a
taxpayer has no such right because he does not have
an interest in the subject matter of dispute, and even a
taxpayer must show that he will suffer an injujry differ--
ing in kind, not merely in degree, from that suffered
by the public generally. Schultz v, K. 204M585, 284NW
782. Bee Dun. Dig. 4480,

7. Bonds.

Ward may sue on depository bond in which guardian
or fudge was nameqd as obligee. 176M541, 224N'WI152.

A ballee may maintain an action on a replevin bond.
177615, 225NW436.

A bondholder is real party in interest, and may main-
tain acticn to foreclose mortgage given to secure bonds
issued by mortgagor defendant, ownsend v. M., 194{M
423, 260NW525. See Dun. Dig. 7316,

8. Walver of objections.

Objection of lack of capacity to sue must be taken by
gg;nurrer or anawer, or It is walved, 175M226, 220NW
Corporate beneficiary under a will not making motion
to dismiss action of certain heirs for specific performance
of an agreement to distribute part of estate to heirs of
deccased, walved defect in parties from omission of cer-
tain nieces and nephews of decedent, it appearing that
enforcement of agreement was for benefit of all heirs,
who otherwise would have received nothing, and there
being no foundation for claim that corporation might be
compelled to defend other litigation, and there having
been no motion to have other parties brought in as ad-
ditional partles, Schaefer v, T. 13$9M610, 2TINWL10). See
Dun. Dig. 7323, 7328, 73298,
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9166. Action by assignee—Set-off saved,

1. General rule.

When rights arising out of contract are coupled with
obligations to be performed by contractor, and involve
such a relation of personal confidence that it must have
been intended that rights should be exercised and obliga-
tions performed by him alone, contract, including both
his rights and his obligations cannot be assigned with-
out consent of other party to original contraet. Smith
v, Z., 2037535, 282INW269, See Dun. Dig. 570.

Assignment of bank account. 22MinnLawRev1044.

8. Negotinble paper.

Where collection bank becomes Insolvent on day it
sends draft for proceeds to bank In which it has de-
posit, latter bank is entitled to set-off deposit against
collection. Storing v. F. (USCCAS), 28F(2d)587.

It is a breach of plain legal duty for a school district
treasurer to make a payment on a warrant not present-
ed to him for such payment and a payment without
such presentation to a former holder of 8 warrant held
not to be payment of the warrant and assignee may re-
cover notwithstanding, 173M383, 217TNW3E6.

An sasignee of a chose in action, not a negotiable in-
strument, takes it subject to all defenses and equities
which the obligor has ngainst the aasignor or a prior
heolder before such obligor has any notice or knowl-
edge of any assignment thereof. Firast Nat. Bank of
H{i}ndom v, C, 184M635, 240NWG62, See Dun. Dig. 571
Thig section 13 not rendered inapplicable to achool
diatrict warrants by. the fact that such warrants are
generally dealt In by banks and investors, First Nat
g?’nks'?zf Windom v. C, 184M635, 240NW662. See Dun.

g, R

School district warrants are nonnegotiable Instru-
menta and are subject to defenses and set-off in the
hands of an asslgnee, First Nat. Bank of Windom v.
C., 184M635, 240NWG62. See Dun, Dig. 886.

9167. Executor, trustee, etc,, may sue alone.

Lo, In general.

‘Where administrator forecloses mortgage and buys
it in his own name as adminigstrator, an action to get
gside the foreclosure and sale on the ground that no de-
fault had occurred fs properly hraught in the district
court and against the administrator as sole defendant.
171M469, 214NW472.

A judgment is conclusive, an between partles, of facts
upon which it 13 based and all legal consequences re-
gsulting from its rendition. and it may be enforced by
parties thereto, though judgment may be also for bene-
fit of a third party. Ingelson v. O, 199M422, 272NW270.
See Dun. Dig. 1895, 5154, 5165, B161. h162.

A beneficlary may sue in his own name to enforce
hig rights under a trust where trustee fails or neglects
to do 80, and he may be Permltted to mtervene where
trustee is a party and falls or neglects to protect his
interest as beneflciary, Veranth v. M., 284N'WS843. See
Dun, DMg. 7318.

1. Sintute permianive, .

A creditor may sue on his own behalf to set aside a
fraudulent conveyance made by decedent prior te his
death, right of peraonal representative of fraudulent deb-
tor to bring suit not being exclugive. Lind v. O, 204M
30, 282NWiGl. See Dun. Dig. 3087,

9108, Marrled women may sue or be sued.

Where wife 1s Injured, the wife and husband may
maintaln separate actions for damages. 175MZ247, 221
NWE.

9169, Infants and insane persons—Guardians ad

litem,

2. Effect of not appointing,

Where personal service is made upon insane person,
mere fallure to appolnt guardian ad litem does not ren-
der judgment void. Schultz v, 0. 202M237, 27TTNWI18,
See Dun. Dig. 4531,

. Guardian for inxane person.

An insane person may sue and be swed, though he
should appear by a next friend, general guardian, or
guardian ad litem, but power of district court to appoint
guardian and hear cases 1a not taken away by statute
authorizing probate courts te appeint general guardian.
Schultz v. 0., 2028217, 277N W918. See Dun. Dim 4529,

Law respecting guardiana aims to protect property and
estate of one who Is In fact incapahle of doing so for
himself, but his incapacity cannot be changed *from a
shield of protection to a rapier of offense. I14d.

0172, Parent or guardian may sue for injury to
child or ward—Bond—Settlement,—A father, or, in
case of his death or desertion of his family, the
mother, may maintain an action for the injury of a
minor child, and a general guardian may maintain
an action for the injury of his ward. Provided, that
if no such action is brought by the father or mother,
an action for such injury may be maintained by a
guardian ad litem, either before or after the death
of such parent. Before any such parent shall receive
any money or other property in settlement or com-
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promise of any action so brought, or in satisfaction of
any judgment obtained therein, such parent shail file
a bond as gecurity therefor, in such form and with
such sureties as the court shall prescribe and approve;
Provided, however, that upon petition of such parent,
the court may, in its discretion, order that in lieu
of such bond, any money so received, shall be
deposited as a savings account in a banking institu-
tion or trust company, together, with a copy of the
court's order and the deposit book filed with the
Clerk of Court, subject to the order of the court,
and no settlement or compromise of any such action
shall be valid unless the same shall he approved
by, a judge of the court in which such action is
pending. (R. L. 05, §4069; '07, ¢. 58; G. 8. '13,
§7681; Mar. 30, 1929, ¢, 113.)

In action In behalf of a minor, title shuold be in hila
name as plaintiff by his guardian ad litem and not in
name of guardian ad litem as plaintiff, Lund v. 8, 187
M5TT, 246NW116. See Dun. Dig. 4461,

In action in behalf of a minor, title should be in his
name as plaintiff by his guardian, not in name of guard-
lan as plaintiff, Gimmestad v. R., 1%34M531, 261NW194.
See Dun, Dig. 4455, 7509,

This section is constitutiongl, Ernst v, D, 20ZM3568,
27T8NWS16.

A father may with approval of district court settle a
minor’s cause of action for personal injuries without
suit actually begun. und such n settlement may not be
attacked collaterally. Id. Sae Dun. Dig. 2750,

Judge of probate has jurigdiction under §8992-135 to
enter an order authorizing a general guardian to com-
promise and settle a claim for injuries sustained by a
minor ward as a result of an automobile nceident, which
claim has not been sued and 1s not therefore pending
in district court. Op, Atty. Gen. (346d), Mar, 3, 1938.

9174, Joinder of parties to instrument.

The assignor of the balance owing upon & claim for
goods sold and delivered, who guarantees payment of
the same to his asslgnee, may be joined as defendant
.ilr%aan action with the principal debtor. 173IM57, 214NW

A party who is properly made defendant cannot ob-
ject b’»; demurrer that other parties are improperly joined
with him as defendants, 173IM57, 214NWTT7S. ,

The words “obligation or instrument” mean engage-
ments, contracts, agreements, stipulations, bonds, and
covenants, as well a8 negotiable instruments. 173IM57.
214NWTT8. R

The generul policy of thla section 1s to avoid multi-
plicity of suita. 173M57, 216NWT789.

In construing this section words are to be considered
in their ordinary and popular sense. 173M57, 216NW789.

This section Is remedial and ahould be liberally con-
atrued 80 as to carry out the purpose sought. 173IMS5T,
Z16NWTEY.

- Sections 9174 and 9411 are in par! materia. 173MG7, 216
NWTRS.

Whether bank s entitled to subrogation as against
successor to mortgagor's Interest as vendor in contract
tor deed, vendeec's intereast being held as security, can-
not be decided in actlon to which successor is not par-
Etﬁ)’jiz Nippolt v. F. 186M325, 243NWI136. See Dun, Dig.

nol.

‘When there is an allegation of a joint contract with
two or more defendants and proof is of a several con-
tract with one, there may be a recovery against one
llable: and 1n such cnge there is not a failure of proof.
?g_?;nldt v. A, 190M585, 25ZNW6G71. See Dun. Dig. 5043,

Sectlon applies to all contracts and agreements and
not merely to nemotinble instruments. .

An absolute guarantor may be jolned ns defendant In
the same action with principal obligor. Townsend v, B,
19407423, 200NWE2E,  Sae Dun. Dig. 4092a (80,

Trial court did not err in consolidating action for can-
cellation of caontract brought by appelant and actions to
enjoin cancellation proceedings and for specific perform-
ance hbrought by respondents, and in granting specific
perforinance. Schultz v. 1., 189M131, 27INW249. See
Dun. Dig., 8788,

Two geparate and distinct ‘judgment creditors, or one
person acting in several capacities, may bring a joint
suit against a judgment debtor and numerous grantees
or transferees who rendered aild and assistance to debtor
in attempting to place his property beyvond reach of
?é%i_ntiff. Lind v. O, 204M30, 282NW{6l. See Dun. Dig.

2.

An executrix represented estate in her official capacity,
and there Is no defect of parties defendant in an action
againat her in that capacity to enforce a lien upon prop-
erty of the estate, notwithatanding that she is the widow,
no question of homestead being involved, Marquette Nat.
Bank v, M, 28TNW233. See Dun. Dig. 3558,

9175, Surety may bring action.
In view of §106, thls sectlon does not authorize a sult
tor exoneration by sureties againgt commissioner of
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banks or the recelver or trustee of an inscolvent bank.
174M583, 219NWI16,

This section, held inapplicable to surety on depos-
ftory bond covering atate funds In proceedings under
Mason’'s Minn, St., §106. 170M143, 228NWG13.

Where defendant tock deed from bank, and executed
note and mortgage, and then reconveyed land to bank,
he could not compe! the holder of the note to sue the
bank. 181M82, 231NW403.

Circumstances under which a surety may compel
creditor to resort to security. 15MinnLawRev95.

0178. Action not to abate by death, ete.—Torts,

Judgment against employer for lump compensation tq
injured employee survived employee's death. Employers
AMut, L. Ins, Co. v, k,, 192M398, 206NWE63.  See Dun. Dig.
14, 564.

Dependent widow of employee of a partnership could
recover compensation from partnership and insurer, not-
withstanding that she 1s a member of the %a.rtnershlp.
Keegan v. K., 194M261, 260NW318. See Dun. Dig. 7406.

1. Effect of denath on jurladiction,

When, on motion to substitute, personal representative
of a deceased defendant appears and raises no objection
on ground that jurisdiction had not been obtained of
deceased, but anawers and iries ¢ase on merits, it is too
date to move to vecate judgment rendered after trial,
especially when it {s disclosed that representative knew
all facts ‘which might defeat substltution at time of hear-
ing of motion therefor, O'Keefe v, 5, 201M51, 275NW3TO,
Hee Dun, Dig, 7331,

1%, Transfer of Interest in subject matter.

Where after commencement of action againat ballee,
plaintiff's claim was assigned to an Insurer who had
made good loas, defendant’s remedy was by motion for
substitution of plaintiff’s assignee and not contention on
trial that plaintiff could not recover because not real
party in interest. Peet v. R, 191M151, 253NWE46. See
Dun. Dig. 13.

5. Effect of assignment,

An assignee subrogated to part of a plaintiff’a claim
or alleged cause of action 1s not llable for costs and
disbursements in a suit brought in the name of the as-
slgnor. Dreyer v, Q., 28TNW13, See Dun. Dig. 13.

9178, Actions against receivers, etc.

One holding s deflciency judgment against n corpora-
tion In the hands of a recelver 18 required to prove its
claim within the time fixed by the court for the filihg
of claims, in order to hold the receivers liable for the
deficiency, and where it falled to prove its claim within
the time allowed the denial of leave to make the re-
celvers parties to the foreclosure suit 18 within the dis-
cretion of the court, and it 18 immaterial that the re-
ceivers had made payments on the judgment with the
approval of the court, Chicago Joint Stock Land Bank
v. Minnesota L. & T. Co., {(CCAS8), 57F(2d)70.
Dlg. 8261,

ne holding claim upon which a tort action has been
commenced against a recelver of a rallway company, ia
not entltled to share ahead of the mortgage llenholders
in the residue remaining from a sale of the rallway
property. 177ME84, 226N'WO18.

9179, How tried, and judgment, how satisfied.
17TTM584, 225NWS19,

9180, Actions against partnership, etc.

A labor union, an unincorporated voluntary adsocla-
tlon, held engaged in transacting business In Minne-
sota, and service of summons and complalnt upon mem-
ber resident in atate, held to confer jurlsdictlon. Bowers
v. (3, 18TMG26, 246NW382. See Dun, Dlg. £18a, 96T4.

Each member of a voluntary unincorporated associla-
tion organized for business and profit ia individually lia-
ble for debts contracted. Ford Motoer Co., v. S, 188MA6TS,
248N'W5E. See Dun. Dig. 616,

Members of voluntary unincorporated farmers' co-
gpgi‘ativf assoclation were individually lable for Ite

ebts, .

Where a veluntary unincorporated association i sued
a8 such, Jjudgment binds joint progerty of asscclates, but
not individual property of membera other than those
served. Id.

A policy of compensation insurance to “A. F. Peavey,
doing business as the Northwestern Sand Blast Com-
pany,” issued after Peavey had taken a partner Into
business with him, Northwestern Sand Blast Company
being maintained as partnership name, Intention was to
protect all employees working under that flrm name,
Moreault v. N, 199M9%6, 27INW246. See Dun. Dig. 10351,

If a person wishea to take advantage of statute and
gue a partnership in its Arm name, it should somewhere
appear Iin complaint that defendant named is a group
of associates doing business under that name. State v.
District Court of St. Louis County, 200M207, 2Z73NWT701.
Sae Dun. Dig. 7320, 740740,

Complaint held to allege action against members of
firm as individuals and not against flrm In its common
business name under statute. Id.

0181. Bringing in additional parties.

Quo warranto proceedings, see §§132, 156.

In action on note secured by mortgage on land deed-
ed by bank to maker, and reconveyed by maker to bank,

See Dun.

§9181

such maker was not entitled to bring in bank as par-
ty. 181M82, 231NW403.

In an attorney's lienm proceeding, 1t was proper for
the trial court, in order to render a judgment deter-
minative of the whole controversy, to order in as an
additional party an attorney sadmittedly entitled to
share in the fund subject to the lien. Meacham v. B,
184M607, 240NW640. See Dun. Dig. 712, 7325.

In actlon by contrzctor against surety finishing job
under agreement to pay profits to contractor, less ex-
penses, Including attorney's fees, where amount of at-
torney's fees were in dispute, court erred In refusing to
bring in attorney aas additlonal party defendant. John-
son v. H., 187M186, 246NW27. See Dun, Dig. 7325.

Court has Inherent power to bring into court addl-
tional party whenever it I8 necessary for complete ad~
ministration of justice. Johnson v. H. 187M186, 245NW
27. Bee Dun. Dig. 7326,

The district court has the inherent power in an equi-
table rction, even upon its own motlon, to bring in ad-
ditional parties, where it is necessary for complete ad-
ministration of jusatice. Sheehan v. H,, 187M582, 248N
W363. See Dun, Dig, 7328,

‘Where county petitioned court to interplead various
claimants of a portion of damages due by county in es-
tablishment of a judicial road, court had jurisdiction to
order entry of judgment requiring county to comply
with prior order of confirmation of origina! award of
damages, court having Jurisdiction of the parties and of
the subject matter at time -issues were made and trial
had. Blue Earth County v. W., 196M501, 265NW329, See
Dun. Dig, 7328,

In suit upon a life insurance policy, trial court's re-
fusal to exercige its inherent power to order Iin as ad-
ditional defendants four creditors of insured’s estate,
who c¢lalmed that premiums upon policy were paid in
fraud of them, was an abuse of judiclal discretion. Min-
nesota Nat. Bank v. E.,, 137M340, 267NW202. See Dun.
Dig. 7324.

Corporate beneficlary under a will not making motion
to dismiss action by certain heirs for specific perform-
ance of an agreement to distribute part of estate to
heirs of deceased, waived defect Iln parties from omis-
slon of certaln nleces and nephews of decedent, it ap-
pearing that enforcement of agreement was for beneflt
of all helrs, who otherwise would have received noth-
ing, and there belng no foundation for claim that cor-
poration might be compelled to defend other litigation,
and there having been no motion to have other partles
brought In as additional parties. Schaefer v. T., 194M610,
273NW180. See Dun. Dig. 7323, 7328, 7329,

On appeal from order bringing in an additional party
on applicatlon of counterclaiming defendant, supreme
court will not consider arguments that order would de-
prive party brought in of right to a change of venue to
Its place of residence, since matter of venue fs in flrst
Inastance for conaideration for trial court and ecan be
properly presented by motion in that court. Lambert-
son v, W., 200M204, 273INW634. See Dun., Dig. 396.

Independently of statute, district court has inherent
power to bring in addltional party whenever necessary
for complete administration of justice. Rule applied so
as to permit counterclalming defendant to bring in em-
ployer of plaintiff. Id. See Dun. Dig. 7328, 7329.

Rule that a cause of action which cannot be deter-
mined witheut bringing in a new party may not, with-
out more, be set up as a counterclaim, 15 one for test-
Ing valldity of & counterclaim as suech, and is not de-
terminative of right of a counterclalming defendant to
bring in additional partiea where they are necessary
f:‘?ir f?élozdeterminat!on of controversy. Id. See Dun.

B. R

“Necessary parties’" are those without whom no de-
cree at all can be effectively made, determining prinelpal
issues in cause. Serr v, B, 202M165, 27§NW3255, See Dun.
Dig, 7316,

Who shall be made parties In a given cause is a ques-
tion of convenience and discretion rather than of abso-
lute right, to be determined according to exlgencies of
particular case., Id.

“Proper parties” are those without whom a substantial
dacree may be made, but not a decree which shall com-
pletely settle all questions which may be involved in
controversy and conclude rights of all persons who have
any Interest in subject-matter of litigation, Id.

In an equity suit court may on its own motion at
trial or otherwise continue or diasmiss suit for want of
a necessary defendant, or may continue until such party
is brought in. Id. See Dun. Dig, 7325.

Upon facts held that only issue for determination was
valldity of a purported release, not*absence or presence
of a party to that instrument who was not a party te
actlon. 1d. See Dun. Dig, 7325,

By statute, a8 well as by virtue of inherent power
posgessed by court, persons who are not parties to a
suit may be brought in as additional parties wheneover,
for complete administration of justice, this is deemed
necessary. ld. See Dun. Dig. 7328, 7329,

An order denying a motion to bring an additional party
is not appealable. Levstek v. N, 203M324, 281NW260.
See Dun. Dig. 308,
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A defendant who has not by answer alleged a counter-
claim or ground for affirmative relief against the plain-
tiff is not entitled to an order bringing in an additional
party. Id. See Dun. Dig. 7325.

Although beneficlal owner of vendee's interest in land
contract did not intervene in a speclal proceedings to
terminate the contract under §9263 and was not ordered
to intervene upon sapplication of a party under §9181,
court had power, unaffected by astatute, to bring him
before it, or permit him to come in voluntarily, at any
slage of the proceedings, as a party necesaarﬂ Or coln-
plete administration of justice. Veranth v, M., 284NW
§49. See Dun, Dig, 7329.

Bringing in third parties by defendant, 13MinnLawRev

1gnterpleader—requirement of privity. 19MinnLawRev

9182, Contents of order—Iow served, etc.

An order bringing in an additional party defendant
should ordinarily require complaint to be amended so
that new party may plead thereto. Sheehan v. H., 187
M58§2, 246NW353. See Dun. Dig. 7328, 7701,

LIMITATION OF ACTIONS

9183, General rule—Exceptions,

1. In general

S:‘,hmaf\l v. §., 200M204, 274NWIGSE; note under §9191,

Repeal of a statute of limitations before cause of ac-
tlon arose restored plaintiff and defendant to status ex-
isting prior to passage of statute. Wunderlich v. N.,
(DC-Minn), 24FSupp640.

The effect of a new promise as an agency for the con-
tinuance or revival of a cause of action operates only
in Reld of contractual obligation and does not apply to
a cause of action in tort. 174M264, 213NWI55.

Amendment of complaint, in action against two de-
fendants, by alleging a joint contract with defendant
and their partnership relation, held not to state a new
caugse of action as affecting limitations. 181M381, 232
NW708. See Dun. Dig, 5622, 7430d.

The statute of limitation of actions affects the remedy,
not the right. If it had run, it could be waived as a de-
fense. 181M523, 233NWS802. See Dun, Dig. 5661(83).

Statute of limitations is a statute of repose and courts
have no power to extend or modify period of limitation
prescribed. Roe v. W, 191M251, 254NW274. See Dun.
Dig. 5590, B591.

A limitation law cannot compel a resort to legal pro-
ceedings by one who 13 already in complete enjoyment
of all he claims, nor can such a law compel one party
to forfeit his rights to another for faflure to bring suit
against such other party within the time apecifled to test
validity of clalm which latter asserts but takes improper
steps to enforce., Hammon v. H., 192M26%, 256NW94. See
Dun, Dig, §588.

Statute of limitations is one of repose, with purpose
to preseribe a period within which a right may be en-
forced, afterwards withholding & remedy for reasons of
private justice and public policy. Bachertz v. H. 201M
171, 2758NW694. See Dun. Dig. 5591

Courts do not volunteer enforcement of statutes of
imitation, but they do not refuse to enforce them when
they are invoked by parties, or aid or encourage parties
in their attempts, by mere strategy or circuitous route
of action, to avoid them, Id. See Dun, 1ig. BHIS.

Where statute of llmitations has been set up in bar
of o rlght of actlon, and plea has been traversed, statute
is generally considered an affirmative defense, and bur-
den of proof is on those seeking to avall themselves of its
benefit to show that cause of action has been barred
thereby, and where part of the plaintiff's demand is bar-
red and part is not, defendant I3 obliged to prove specifi-
cally part that falls within protection of statute. Golden
v. I, 203M211, 281NW249. 8See Dun. Dig. biG7a.

Contracts may be mads stipulating a limited time with-
in which an action may be brought thereon provided
such stipulated time is not unreasonable under the cir-
cumstances, Huayvtleld Farmers E, & M. Co. v. N, 20iM
622, 282NW265. See Dun. Dig. 5600(24).

Acquigition of title to stolen property by adverse
possession for statutory period. 15MinnLawRev714.

Mistake and statutes of limitation. 20 MinnLawRev
481,
2. When actlon nccrues.

Claim for salaries and expenses advanced by presi-
dent of corporation under agreement, held not barred
by any statute of limitation. 17T7TM72, 224NW454.

The clalm that an action is prematurely brought, be-
cause the recovery clalmed is not due, is in the nature
of n claim ip abatement and must be ralsed in an ap-
propriate manner in the trial court. Geib v. H, 135M
295, 240N'WS07. Seo Dun, Dig., 2746b,

Evidence held not to show that the maturity of a debt
wasa deferred by agreement until demand, or any other
future event, 80 as to toll the statute of limitations.
Noser v. A, 180M45, 248NW292 See Dun. Dig. 5602,

Where one cares for child of another, gquasi con-
tractual obligation of father to pay therefor is a con-
tinuing one and limitations does not commence to run
until termination of such support, as where child reach-
es itag majority, Knutson v. H. 191M420, 264NW464. Sece
Dun. Dig. 6660,

CH. 77—CIVIL ACTIONS

A promise "I will guaranty this bonds any time you
dont want them Ill take them over” was a continuing one
and limitations did not begin to run untll demand for,
and refusal of, performance. Wigdale v. A., 193M384,
268N'W726. See Dun. Dig. 4079, 560%.

Statute of limitations against constitutional double
labllity of stockholders in a state bank begins to run
when bank closes its doors and ceases to function as a
bank, either because of being taken over by commis-
sioner of banks, or because of absorption by another
bank with approval of commissioner. Liquidation of
goezoples State Bank, 187M479, 26TNW482. See Dun. Dig.

Statute commences to run against a cause of action
from time it accrues—from time an action thereon can
be commenced. Bachertz v, H., 261M171, 2T5NW694, See
Dun. Dig, 5602,

When a right depends upon somie conditlon or con-
tingency, cause of action accrues and statute runs upon
fulfillment of condition or happening of contingency. Id.

A eause of action for breach of contract accrues im-
mediately on a breach, though actual damages resulting
therefrom do not oceur until afterwards. Id,

Negligence without injury or damage glves no cause
of action, since therc must be not only the negligent act,
but a consequgntiul injury, injury being gravamen of
charge, and this Is true where harm comes to an em-
ployee by slow processes of accumulations of silica dust
in lungs over a long period of time betore disease be-
came an active agency in development of tuberculoals.
Golden v. L., 203M211, 28INW249, See Dun. Dig. 5654.

Statute of limitations does not run against a duly al-
lowed claim in probate while settlement of estate ig still
pending. Marquette Nat., Bank v, M., 287NW233, See
Dun, Dig. 3671,

S_tatute of limitations begins to run when cause of
eaction accrues, Id. See Dun, Dig, 502,

Limitations does not begin to run against a town,
;i‘lalgege, schit])oll)ldisftric%hor caunty waf,rrc;‘nt until there is

¥ available for e payment of the warrant. .
Atty. Gen., Nov. 18, 1931, ant. Op

Application of statute of limitations between trustee
and cestul que trust. 16MinnLawRev§02.

4. Laches.

Laches cannot be imputed to a arty to a contract un-
til he has knowledge of facts in icating that fraud ex-
ilsstle(;i. Winget v. R, (CCA8), 69F(2d)326, See Dun. Dig.

l.aches will not be Imputed to one In the peaceable
Dossession of land under an equitable title, for delay
in regorting to a court of equity for protection against
f(.lélg)lge&al title, Pike Rapids Power Co, v. M., (CCAS), 99F

1f a rescission has been effected by a party defraud-
ed, within a reasonable tilme after discovery of the
right to rescind, he 1a not bound to bring his action to
recover his loss before the time has expired within
which he must reseind. Krzyzaniak v, M., 182M83, 233
NW5956. See Dun. Dig. 5352(91).

Delay in seeking equitable relief, not for such time
as to come within statute of limitations, and@ for which
defendant {s ln part responsible, la not a bar to actlon.
Johnson v. 1., 189M293, 249NW177, See Dun. Dig. b3dl.

Laches may be asserted as a defense where one wili-
fully sleeps on his rights to another's detriment, but is
excused when such person is in ignorance of his rightas.
Craig v. B, 131M42, 254N'W440. See Dun. Dig. 5351.

There 18 no statute of limitations governing netion for
reformathn of instrument upon ground of mistake:
lapse of time in such cases operating as a bar only by
equitable doctrine of laches. Papke v. ., 203M130, 280
NW183. See Dun. Dig. 8343.

The pith of the doctrine of laches Is unreasonable de-
lny in enforeing a known right. Keough v. 8, 285NW
809, See Dun. Dig. 5361, '

A finding of laches involves balancing of prejudice
from complainant’s delay against reasons given by com-
plainant in explanation, belng an equitable defense which
oitght not to be applled 3o as to do Injustice, Id. See
Trun., Dig. 5351,

Death of a material witness is a consideration to be
reckoned with In determining whether laches should
apply, but is not conclusive, Id, Sea Dun, Dig, 5351,

Application of doctrine of laches depends largely upon
particular facts in each case., Id, See Bun, Dig. 5351,

Where relationship 1s that of confidence, and fraud
has occurred, evidence should be very consistent before
defrauded party should be barred by laches. Id. Sece
Dun. Dig, 5351,

Plaintiff in suit against corporation and others for an
accounting as to salarles was not gullty of laches be-
cause he did not discover fraud at an earlier date. Id.
Sece Dun. Dig. 5351,

9186. Bar applies to state, ete.

1800496, 231NW210.

Schmahl v. &, 2000294, 274NWI168; note under §9191.

Does not apply to action on_bond of timber permit-
tee in view of Mason's Minn, St. 1927, $§6394-17, 6394~
7. 180M160, 230NW4B4.

The finding that title to no part of the streect in con-
troversy was acquired through adverse possession is
contrary to the evidence. Doyle v, B. 182MG66, 236N
Wig. See Dun, Dig. 111
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An action in the dlstrict court for the enforcement of
the lien of the Inheritance tax under §2311 is not barred
by limitations, 8tate v. Brooks, 183M251, 236NW316.
See Dun, Dig. 5666, 9525.

Title to a public road by common-law dedlcation could
not be acquired by adverse possession, Hopkins v. D,
183M393, 236NW7T06. See Dun. Dig. 111,

Section has no application to proceedings for enforce-
ment of taxes on real estate, Hacklander v, P, 204M
260, 283INW406. See Dun. Dig. 9525.

Record held to establish laying out of highway and
its nonabandonment, Freeman v, P., 286NW23). See
Dun, Dig. 8449,

Schoo! districts may acquire title to school sitea by
adverse possession and also by condemnation proceed-
fnga. Op. Atty. Gen. (6221-14), Apr, 14, 1934,

Where in 1889 an order was made in regular proceed-
ings establishing a county road onm a Bection line, and
road as made and traveled deviated from established
part of way, because a grove of trees planted by an
abutting owner was on section llne, the passage of time
and use of deviation did not prevent county from
straightening the highway, but abutting owner should
be given 10 days' notice of intent to remove treea. Op.
Atty., Gen, (2291), Oct. 30, 1935,

Township cannot acquire by user or adverse posses-
alon roadway across land owned by state. Op, Atty.
Gen. (700d~12), Aup. 26, 1937,

Original established right of way rematns public prop-
erty for highway purposes, and fact that road was not
maintained exactly on section line for a few years did
not prevent stralghtening of road without payment of
doamages to adjoining owners. Op, Atty, Gen. (377b-10
(d)), July 15, 1938,

Prior to enactment of Laws 1899, ¢. 65, a school district
could acquire title to public streets by adverse posses-
slon. Op, Atty, Gen, (622a-8), Aug. 23, 1938,

9187. Recovery of real estate, fifteen years.

4. In general.

Cause_ of action to annul an express trust of real and
Eeraonnl property, held to have accrued and to have
ecome barred by mix-year statute. 176M274, 223NW294,

The six-year statute of limitations applies to an ac-
tion to recover damages for an injury to real property
cgused by a municipality in grading n street. 177M565,
225NW816.

An casement by prescription for the Acoding of land
may be acquired for limited or seasonable purposes only.
Pahl v. L., 182Mi18, 233NW836. See Dun. Dig. 2853.

2. Essentials of ndverse possession.

The requirement of actual and visible occupation is
more {mperative in an old and populous country than in
a new country. 171M41¢, 214NW2T1.

Up to the boundary line as claimed in his complaing,
the evidence supports the verdict that plaintiff had ac-
quired title by adverse possession. Patnode v. M., 182M
348, 234N'W459., See Dun. Dig. 130. -

3. Panyment of toxes.

Fallure to pay taxes on a portion of a lot assessed as
one tract does not prevent a person asserting title by
adverse possession. 173M145, 216NW1T82.
iaﬂ. ’ossension must be hosatile and under clalm- of
right.

To be hostile, possession must be taken with intent to
claim and hold the land against the true owner and the
whole world, but in the beginning, adverse possesslon
may be o mere trespass, 171M410, 214N'W271.

A disseizor may strengthen his adverse claim by
taking #% many conveyances from those claiming or
having an interest in the land as ho sees fAt. 171M410,
214NW271.

Fact that fence ig shifted from place to place does not
deatroy continuity of possession of so much as rematns
within the fence. 171M410, Z14NW271. R

Payment of "taxes, unless the land s separately as-
seased, s not essential. 171M410, 214NWwW2T1,

Titie by adverse possession may be acqulired, although
the parties in interest cccupy up to a fence in the mis-
taken belief that the fence is on the true boundary line.
171M410, 214NW2TL,

The occupancy and slight use of lands involved by
the successor in interest of the grantors in a flowage
;:qontﬁrazct was permissive and not adverse. 176M324, 223

Wel2.

The evidence proved title by adverse pogsession in de-
fendant. Deacon v. H. 182A1540, 235N'W23. See Dun.
Dig. 127(%8), 110.

User not adverse In its inception, does not become so
untll notice or an assertion of an adverse clalin. Lust-
mann v, I, 204M228, 283NW387. See Dun. Dig. 121,

‘While the acquigition by prescription of & right of
way does not execiude use by owner of servient estate or
by public, it dces require use as of right, and not by
favoer ot permission. Id. See Dun. Dig. 2857(86).

4. P'ublic land,

Title may not be acquired to established highway by
adverse possession, though highway has been aban-
doned and never was used. Op. Atty. Gen., Apr. 28, 1933,

6. Permiasive posseasion. .

Undisturbed use of a passway over the uninclosed
lands of another ralses a rebuttable presumption of a
grant, but where the proof shows that use in its incep-
tion was permiasive, such use i8 not tranaformed into
adverse or hostile use until the owner has some notice
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of an intention of the user to assert adverse and hostile
dominion. 175MB92, 222NW2T2.

Possession, originally permissive in character, does
not become adverse without circumstancea or declara-
tions Indicating an intent hostile to the true owner.
Board of Christian Service v. T. 183Md485 23TNWI8L.
See Dun. Dig. 112a(c).

Evidence held sufliclent to sustain finding that user
of a way for travel was permissive and a mere license
revocable at will of landowner. Johnson v. Q. 189M183,
248NW700. See Dun, Dig. 2853(77).

Where use of private way originates in agreement be-
tween members of same family, there is at least an In-
ference, if not a presumption, that use of one was not
adverse to other but by permission, Lustmann v, L., 204
M228, 283N'W387. Hee Dun, Dig, 2867(86).

Where use of private way is permissive in the begin-
ning, strictest proof of hostility of subsequent use is re-
guired. Id. See Dun, Dig. 2857(86).

17. Possenslon must be exclasive.

Easement may be acquired without exclusive posses-
glon. 179M228, 228NWTH6.

Possession of tenants paying rental to third person
as well as lessor could not be said to be exclusive pos-
sesslon by lessor. Lamprey v. A, 19TM112, 266NW434.
See Dun. Dig. 118.

22. Ensementas,

Kvidence held to show right of way acquired by pre-
scription. 171M368, 214NW49,

A user of a way for travel, permissive in its tncep-
tion, does not ripen into an easement until and unlesa
there is a subsequent distinct and positive assertion of
a hostile right by claimant and continued use after
such hostile assertlon for statutory time to acquire an
eagement by prescription or adverse posseasion. John-
gon v, O., 189M183, 248NWT700. See Dun. Dig. 2853(77).

Fact that claimant ceases to use a way for travel in
which he 18 not shown to have had any easement or
right, and is then permitted to use a different route.
does nict amount to surrender of one easement or right
in congideration of granting of an easement in new
route. Id. See Dun. Dig., 2862b.

Non-use of road to which plaintiff had prescriptive
right for several years on request of owner of servient
agstete that ancother road over premises be used was not

a Jegal abandonment of prescriptive right to use old
;12)111(1. Schmtdt v, K., 196AM178, 2656N'W347. See Dun. Dig.

In consldering proof of a way by prescription, use of a
way over vacant and unoccupied land is presumptively
permissive, but presumption s reverse where land has
continuously been under cultivation. Id.

Cheese factory did not obtain a prescriptive right to
pollute creek, pollution not being continuous in sub-
stantially same way or with same Injurious resgults dur-
ing entire statutory perlod. Satren v, M., 202M553, 279
NWJ361. See Dun. Dig. 7256, .

22%. Pleading.

Title by adverse possession may be proved under a
general allegation of ownership. 171M488, 214NW283.

Judgment in action to determine boundaries under
§9592 is res adjudicata In a subsequent gction in eject-
ment. 171M488, 214NW283.

25, Burden of proof,

Where claimant of easement shows open and continu-
ous possession for the requisite period the owner of the
land has the burden of proving that the possession wana
permissive merely. 179M228, 228NW7ThRA.

27. Facts held sufliclent to constitute ndverse pown-
sesnlon.

179M228, 228N'WT5H5.

Evidence held to show open hostile and adverse pos-
session for more than fifteen vears of certain lot up to
certain line east o¢f house, 173M145, 216NWT782.

Finding that defendants' exclusive possession for more
than 15 years of part of plaintiff's lot was not with in-
tentlon to claim adversely and did not conatitute ad-
verse possession ig not austained by evidence. Gehan v.
M., 189M250, 248N W820. See Dun. Dig. 130.

28. Focta held Insufliclent.

Evidence did not require finding that defendant sce-
quired title to portion of plaintiff’s adjoining lot by ad-
verse possession through coccupancy heyond true bound-
aries. 174M171, 218N'WG549.

30. Tax sales-—ahort sintutes of limltntlon.

A tax title {s a new and original grant from the state
as sovereign of title in fee, which 18 paramount as against
world and which supersedes and bars ali other titles,
claims and equities, Including claimsa by ndverse posses-
?“59“' ]f—}acklander v, b, 204M2Z60, 28INW4L06. SHee Dun,
Jig. \

Statutes do not permit a claimant of title to land by
adverse possession in a boundary line dispute case to
ncquire title to the land by adverse possession as against
a tax lien or tax title. Id. See Dun, Dig. 114.

9189. When time begins to run.

Mortgage held to show, upon its face, time of ma-
turity, and that lmitations ran from that time. 171M
252, Z1IN'WO13,

Testimony that a debtor, since deceased, admitted, in
1827, that ‘““she had te pay™” a named creditor some mon-
ey that spring, does not so tend to show that the ma-
turity of the debt, accrued in 1917, was postponed to
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1927, a8 to avold a plea of the statute of limitations,
{qﬂs)er‘s Estate, 183M477, 23TNWI22. See Dun. Dig. 5602

0190. Judgments, ten years,

The allowance of a claim by s referee in bankruptey
I8 not a “judgment or a decree of a court of the Unit-
ed States.” 17IM263, 21TNW126.

The approval of a settlement in a workmen's com-
pensation matter under Act of 1913, ¢, 467, i3 not a judg-
ment as regards Hmitatlons. 176M5564, 22IN'WO26,

Section applies to domestic as well as foreign judg-
ments. Blue Earth County v. W. 196M501, 265NWJ329,
See Dun. Dig. 5150.

Order of court confirming award of damages of com-
missioners in establishment of a judicial road is a judg-
ment and limitation does not run against right of land
?;vner to recover damages until 10 years after entry.

An action on a judgment, If commenced within 10
years, may proceed to trial and judgment thereafter. Id.
See Dun, Dig. 5150, 5604,

Without determining whether 10 year limitations 1s ap-
plicable, upon & decree of divorce awarding alimony
until child should reach 18 years of age and imposing
Hen on real estate, a motion for an order requiring
execution of a certificate of satisfactlon of judgment
made more than & years after child obtained age of 18
wag denied on theory that ¢ year limitation was not ap-
plicable. Akerson v. A, 202M356, 278NW577. See Dun,
Dig. 5150.

In an action founded upon a judgment of a sister state
payable in installinents, only those installments which
fell due more than ten years prior to the commencement
of suit are barred by our statute of limitations, Ladd
v, M., 285NW281. See Dun. Dhig, 5210,

if order nllowing a claim in probate has effect of judg-
ment, right of action thereof i8 not outlawed for 10
Years. arquette Nat, Bank v. M., 287TNW233. See Dun,
Dig. 5150, . .

Statute runs against personal property tax judgments,
Op. Atty. Gen., Feb. 5, 1929,

9191, Various cases, six years.
. 5 % e

9. For damages caused by a dam, used for com-

merciai purposes. (Added Apr. 1, 1935, ¢. 80, §2.)

4. In general.

Minority stockholder’s claims—arbitration—laches.
Backus-Brooks Co, v, N., (CCAB), 21F(2d)4.

Where purchaser under a contract for a lease attacked
Torrensa reglstration decree of vendor after expiration of
Iimitatien perlod, and sought to recover a certaln pay-
ment alleged to have been obtained by vendor in vio-
lation of the sgreement, defense of limitations appiied
to the attempted recovery of the payment and was
ground for dismissal as to that item, though case svas
kept on the equity side of the federal court. Nitkey v.
53:2,5 (USCCAB), 87F(2d4)916, Cert. den., 301US697, 578CR

Six-year statute held a bar to action by creditors
against directors to recover converted funds. Willlams
v. D., 182M237, 234NW11, See Dun. Dig. 5656(64).

A payment of Interest voluntarily made by a debtor
to one who had no authority to receive it, but by whom
it 13 immediately turned over to the creditor as the
“interest money” In question, held sufficient to toll the
running of the statute of limitations agzainst the prin-
cipal obligation. Kehrer v. W. 182Md474, 234NWEH
See Dun. Dig. 5632,

The correction of an error in bookkeeping which oc-
curred vears hefore, which correction was made after
the statute haod run, was not a part payment which tollad
the statute. In re Walker's ¥state, 18421164, 238NWDES.
See Dun. Dlg. 5646

The signing of a walver of notice of first meeting of
stockholders upon the forming of a new corporation
held not to constitute a written acknowledgment or
recoghition of a debt which tolled the statute. In ra
Walker's Estnte, 184M164, 238NW58. See Dun. Dig 5624,

Evidence held not to show tHat it was contemplated
that payment would not be made until an indefinite time
In the future so as to affect running of statute. Tn re
Walker's Estate, 184M164, 228NWE8.  See Dun. Dig. 5602,

¥xecuiors could not waive the bar of the statutes
of limitations as to a debt of decedent as rempards com-
putation of successioh tax. In re Walker's Hstate, 184
M164, 238NW58. Sce Dun. Dig. 35931(72).

The slx-year statute of limitations applles to an In-
dividual indebtedness by one partner to the other. Aab
v, 8., 184M225, 238NW4R). See Dun. Dig. 5648,

Time llmited in proviso for commenceément of action
to enforce stockholder’s {lability under §8028 is adequate.
Sweet v, R, 180M480, 250NW46. See Dun. Dig, 5656.

Time for commencement of action to enforce stock-
holder’'s liability 18 not governed by statutes of limita-
tion in force when order for sequestration was made, but
by applicable statute at time action Is brought. Id.

In view_ of Firehammer v. Interstate Securities Co.,
170Minn475, 212N'WJI11, proviso added to §8028 by Laws
1931, < 205, §2, that actions to enforce assessments
apainst stockholders must be brought within two years
after order for payment is made, does not apply to an
action brought to ernforce statutory liability of a stock-
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holder in a foreign corporation.
261NW450. See Dun. Dig, 2150.

When a right dependa upon some conditlon or con-
tingency, cause of action acerurs and statute runs upon
fulfillment of condition or happening of contingency.
Bachertz v. H., 201M171, 275NWG94. See Dun, Dig, 5602,

Statute of limitations begins to run againat claim of
officer for salary from time it is8 due and not from the
end of his term of office. Op. Atty. Gen, Sept. 13, 1932,

Statute of limitations begins to run against clalm of
president _of village council for salary due him as each
monthly or periodic salary becomes due. Op. Atty. Gen.,
Sept. 23, 1932, .

Statute would apply to an action by village treasurer
ggailngasts village for compensation. Op. Atty. Gen., Jan.

1, Subdiviaion 1.

Specific performance may be barred by this section,
but where equitable owner who seeks specific perform-
anceé has been in continuous possession of the property
covercd by the contract from the date of the Inception
nf rights thercunder, the statute does not bar the action.
Pike Rapids Power Co, v. M., (CCAS8), 33F(2d)902.

In action upon promissory note where atatute of limt-
tations is pleaded and it appears from plaintiff's case
that action ls barred, defendant 18 entitled to a directed
verdict. 175M411, 221N'W5H26.

Statute did not begin to run against actlon of flowage
contract until ascertainment of amount of land that
gg}léilzbe flooded by construction of dam. 176M324, 223

Johnson v. J.,, 194M617,

Paragraph ote applies to an application and proceed-
Ing to obtain judgment for compensation payments In
default in a workmen's compensation matter. 176M554,
223NWIZ6,

The approval of a settlement in a workmen’s compen-
sation matter under the Act of 1313, c. 467, is not a
judgment, as regards lmitationa. 176M554, 223NW926.

Cause of action on note payable to third person did
not accrue to beneficial owner until maturity of last
renewal, 180M1, 230N'W260.

Limitations did not begin to run against one entitled
to certain excess on sale of land until such money was
ggolg. Ellingson v. 8., 182M510, 234N'W3867. See Dun. Dig.

Action on demand promissory hote is barred within
6 years from date thereof, Fijozdal v. J.. 188M612, 248
NW215, See Dun. Dig. 6602,

Practical construction placed by city and gas company
upen franchise for period of more than 20 vears was
admissible, although six-year statute was applicable to
cause of action. City of South St. Paul v, N., 189M26, 248
NW288. See¢ Dun, Dig, 1820. .

Evidence held to sustain finding that payments made
on note before it was barred by limitations were made
by & comualker at defendant's reguest and with his con-
ggg} Erickson v. H,, 191M177, 253N'W361. See Dun. Dig.

Statute of limitations upon a cause of action upon an
ingurance policy in n disappearance case commences to
run from time when loss becomes due and payable, and
not from time when loss occurs. Sherman v. M, 131M
607, 256NW113. See Dun, Dig. 5605.

Isimitations did not begin to run agalnst action for
care and feeding of lambs until lamba were actually de-
llvered to defendant, though delivery had been delayed
beyond time for delivery under original contract. Steb-
bing v. F., 193M446, 258NW824. See Dun. Dig. 5602.

Where actfon was brought less than six years from
time when payment of cost of electric line was to be
made, action was not barred by limitations. Bjornstad
v. N., 195M439, 263NW289. See Dun. Dig. 5602.

Time within which to file a c¢laim against estate of a
decedent, not barred during his lifetime, is governed by
limitation of probate code, and not by the general
statute of limitations. Anderson's Estate, 200M470, 274
NwW62l. See Dun. Dig. 3592a.

A cause of action for breach of contract accrues im-
medistely on a breach, though actual damages result-
ing therefrom do not occur until afterwards. Bachertz
v, H., 20IM171, 275NW494, See Dun. Dig. 5602,

Where plaintifi's father in 1554 had certificate for two
shares of building and loan association stock issued in
name of three year old son, and books of associatlon in-
dicated a retirement of such stock in 1903 and child
knew of cxistence of such stock throughout his lifetime,
actlon on certificate, which for some reason remained in

handg of father, was barred by limitations [n action
commenced in 1934 after death of father. Falkenhagen
v. M., 202M278, 27T8NW3Z See Dun. Dig. 5602

Without determining whether 10 yYear limitations s ap-
plicable, upon a decree of divorce awarding alimony
until child should reach 18 years of age and imposing
len on real estate, a motlon for an order requiring
exccution of a certificate of satisfaction of judgment
made more than 6 years after child obtained age of 18
was denfed on theory that 6 year limitation was not ap-
pllcabﬁl?‘i.18 Akerson v. A., 202M356, 2T8NW577. See Dun.
Dig. .

The statute of limltations commences to run against
an action on a bond of an administrator from the_time
of the entry of the final decree_of distribution, Burns
v. N, 285N'W8B5. See Dun, Dig, 65602,

In action by township against county to recover tax
money withheld by county on apportionment of tax mon-
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ey, if fraud is not proved, cause of action would be for
money had and received or on implied contract, which
must be commenced within six years. Normanla Tp, v.
Y., 286N'W381l. See Dun, Dig, 6648,

Certiticute of deposit (asued by bank outlaws six years
after maturity. Op. Atty. Gen,, Feb. 25 1933.

Limitation starts running 30 days after demand on
a certificate of deposit payable 30 days after demand.”
Op. Atty. Gen, Feb. 25 3

Commercial flsherman’s license bhond held intended to
be limited to provisions of §§9700 to 9705 and governed
by such sections rather than §9191 with respect to serv-
ice of notice within 80 days and suit within one year,
Op. Atty., Gen., Aug. 28, 1913

Where court order establishing judicial diteh imposed
assessment upon counties benefited, and assesaments
were erroneously imposed on township later, and were
pald, claim of township to relmbursement Is one that
must he presented to county board for allowance, and
general rule is that statute of limitations does not be-
gin to run against such a claim until it Is presented
.i'!r}]?:j? rejected by board. Op. Atty. Gen. (151la), Apr. 10.

Money paid to county auditor for redemption of land
sold for taxes may not be recovered by holder of cer-
tificate after expiration of 6 years from date of notice.
Op. Atty., Gen. (4231), Dec. 13, 1913,

2. Suabdivision 2,

‘While liability of bank directors for making excessive
loans may be barred by the six years limitation in ab-
sence of circumstances showing that the statute was
tolled, evidence held to show concealment or unusual or
extraordinary circumsiances which would preclude ob-
Jection to the taking of testimony before a special mas-
ter on the ground that the cause of action was barred.
Andresen v. Thompson, (DC-Minn), G66F(2d)642. See
Dun. Dig. B608.

If cause of action for douhle liability of atockholder
accrued at time receiver was appointed, action was barred
six years thereafter., Miller v. A., 183M12, 235NW622. See
Dun Dig. AG56(64).

Limitations was not tolled, as agalnat llability of
stockholder accruing at appointment of recelver, by rea-
son of continuances and negotiations, on the theory of
estoppel or otherwise. Miller v. A., 183M12, 235NW§22.
8ee Dun, Dig. 5656,

Where. In crse of death of emplovee In courae of his
employment, there are no dependents and employer 19
obliged to make payment to speclal compensation fund.
his liability iz one created hy statute, and proceeding to
recover same muat be commenced within six years from
accrual of cause of actlon. Schmahl v, 8, 200M294, 274
NW168. S8ee Tun. Dig, 5656,

The six-year statute of llmitatlon applies to the mat-
ter of accounting between a city and a county ariaing
out of errors in apportionment of taxes. Op. Atty. Gen.,
Apr. 27, 1821,

3. Subdlvislon 3.

The six-vear statute of llmitatlons applles to an ac-
tion to recover damages for an injury to real property
caused by a municipality In grading a street. 177MB56E,
22ENWER1SA.

Where the Injury is continuing, the owner may recover
such damages ns were caused within slx years prlor to
sult. 177MAAS, 22ANWS16.

4. Subdivislon 4. -

Actlon to recover purchase price of corporate atock
not registered in accordance with Blue Sky Laws is based
on fraud. Shepard v. C., (DC-Minn), 24FSuppé682,

Period of limitation Is the same whether fraud 1s ae-
tual or constructive. Id.

The statute of limitation does not begin to run against
owner of stolen property while property is kept con-
cealed. Commercial Unlon Ins, Co. v. 183M1, 235NW
€34. See Dun. Dig. 5608(4).

Where executor embezzled trust funds and by flnal
decree and fraudulent representations had himself ap-
pointed as trustee and distribution made to himself,
limitations did not begin to run agalnst liability on ex-
ecutor’s bond until discovery of fraud by beneficiary.
Shave v. 17, 189M538, 272NWH97. See Dun. Dig. 35807

Though a simple creditor may bring a suit to set aslde
a fraudulent conveyance. he is not compelled to do so
and may first sne and obtain judgment, and Mmitations
doed not begin to run against him in the latter case at
least until he has obtalned judgment. Lind v. O, 204M
30, 282NWE61. Sec Dun, Dig, 3922,

Where a persen misrepresenting law stands in a flduci-
ary or other similar relation of trusi and confidence it
is unnecessary te allege in a complaint, predicated on
the misrepresentations, facts showing that the plaintiff
exercised diligence in nttempf.lnﬁ to discover the fraud
even though fraudulent acts relled upon occurred at g
time in excess of that fixed by applicable provisions of
?)tiatugeéogf limitations, Stark v. Ii, 285NW466, See Dun.

B. .

As affecting discovery of fraud in division of corporate
stock among members of former partnership plaintiff
director is not conclusively presumed to have had knowl-
edge of division actually made by dominant member. of
a close corporation, no rights of third parties being
Involved. Keough v. 8, 280NWE809, See Dun, Dig. 56048,

Action for accounting of salary, involving fraud in
keeping accounts and mittual accounts, was not governed
by §81%7, but was controlled by §9191(6), and cause of

§9192

action did not accrue until discovery of facts constituting
fraud. Id. See Dun. Dig. 6603,

When a confidential relationship exists hetween stock-
holder director employee and executor officer conducting
corporation as if husiness were his own, failure to dis-
cover fraud with respect to salary is looked upon with
more indulgence since generally g false sensc of security
and trust is present in mind of injured party. Id, See
Dun. Dig. 5608,

Applicability of statute of limitatlons will not be con-
sldered on appeal, even though question- was ralsed, be-
low, if it was not passed on by trial court, especially
where facts upon which application depends are in dis-
pute. Normania Tp, v. Y., 286 NW§81, See Dun, Dig. 384,

Statute of limitations does not run during time that
defendant fraudulently conceals from plaintiff facts con-
stituting cause of action, whether such cause of action
i))(-i f05u6rl!.l(8ied on fraud or other grounds. Id, See Dun.

B. .

Any concealment by positive affirmative act and not
mere silence is itself fraudulent so as to prevent running,
1d. See Dun. Dig, 5608

In absence of fraudulent concealment, & party's igno-
rance of existence of his cause of action does not prevent
running of statute of limitations. Id. See Dun. Dig, 5608,

6. Subdivision 5.

This subdivision §s In the nature of a reslduary clause
or provision governing actions for torts not elsewhere
enumerated. 177TM565, 226N'WE16.

The six-year statute of limitations applies to an ac-
tion to recover damages for an lhjury to real property
caused by a munlcipality in grading a strect. 177M565,
225NWR1E.

Where the injury is continuing the owner may recover
such damages a8 were caused within six yeara prior to
suit. 177TM565, 225NWE16.

Limitationy began to run from time property owner
diseriminated against paid money to city for water and
sewer maina. Op. Atty. Gen., (624d-11), Nov 2, 1338,

G. Subdivision 8.

Sult to cancel tranafer of corporate stock on the
ground of lack of consideration, fraud, duress, and un-
due influence is subject to the six year limitation.
Winget v. R, (CCAB), 69F(24)326. See Dun. Dig. 5662,

Though ordinary action based on violation of Blue
8ky Law 1s barred by limitations where sale was made
more than six years prior to commencement of action,
the running of the statute in action based on affirmative
fraud Inducing such sale does not commence until the
{ﬁud is discovered. Vogel v, C., (USDC-Minn}, 19FSupp
ab4a,

Sale of stock in violation of Blue 8ky Law may be
basis ¢f action for fraud, independent of statute. Stern
v. N, (DC-Minn), 25FSupp9%48.

Cause of action to annul an express trust of real and
personal property, held to have accrued and to have
become barred by six-year statute. 176M274, 223NW294,

The burden is on plaintiff to plead and prove that the
alleged fraud on which it relles was not discovered un-
til within six yeara of the commencement of the action.
Modern Life Ins. Co. of Minn, v, T., 1§4M38, 23TNWESS.
See Dun. Dig. 5652,

The burden is upon the plaintiff to prove that he did
not discover the facts constituting the fraud untll with-.
in the six years and therefore the statute of limitations
doea not run. Olesen v. B, 184M624, 238NW12. See Dun.
Dig. 5652,

A cause of actlon alleging items of deposit recelved
in an insclvent bank, the last one on March 7, 1924, is
not barred as to such last item on March 7, 1930. The
first day is excluded and the last included in the com-
putation of time. Olesen v. R., 184M624, 238N'W12, Ses
Dun, Dig. 9625(98).

An action under §10407 i3 not an action for relief on
the ground of fraud within §8%191(6), and the alx-year
limitation applies. Olesen v, R. 184M624, 238NW12, See
Dun, Dig. 5652,

Where a party, since deceased, entered Into an exec-
ttory contract, which for more than six years he per-
formed and benefits of which he enjoyed an action
to rescind for fraud was barred by statute of limita-
tions before his death, and bar applies equally to a suit
t[)))i' higslggir. Rowell v. C,, 196M210, 264NW692. See Dun.

. X

8. Subdivislon 8.

Limitations commenced te run as agalnst principal
and sureties on school treasurer's bond from time of
expiration of term of office during which closing of bank
occurred. Op. Atty. Gen.,, Sept. 30, 1933.

0162, Against sheriffs and others.

Subdivision 1.

An action against an officer becauge of an "act done
in his official capacity and in virtue of hls office” must
be brought within three years, even though it tnvolves
neglizence, and thils applies alse In actions against in-
dividuale for acts done in assisting such officer. 1T8M
174, 226N'W405.

Subdivision 2. *

A cause of action by creditors to recover of the direc-
tors of a bank because the bank received deposits when
Insolvent 1s not barred by the three-year limitationa,
QOlesen v. R., 184M624, 239INW672. See Dun. Dlg. B6bBT.
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9193. Two

L ] L] .

3. For damages caused by a dam, other than a
dam used for commercial purposes; but as against
one holding under the preemption or homestead laws,
such limitations shall not begin to run until a pat-
ent has been issued for the land so damaged. {AS
am‘ended ’Apr; 1, 1935, c. 80, §1.)

-

years' limitations.
*

In view of §3417(14) actlon on accldent policy was
barred after two years, 174M354, 219NW286.

‘When g party, againgt whom a cause of action exists
in favor of another, by fraudulent concealment prevents
such other from obtaining knowiledge thereof, limitations
will commence to run only from time cause of action
is discovered or might have been discovered by exercise
of diligence. Schmucking v. M. 183M37, 235NW633. See
Bun. Dlg. 5608(4).

Subdivision 1,

Limlitations do not commence to run against a cause
ﬁ)‘%l?glpructlce until the treatment ends. 178M32, 226

Statute does not begin to run against malpractice ac-
tion until treatment ends. 178M482, 227TNW432,

Action against city for wrongful death must be com-
menced within one year from the occurrence of the
loss or Infury. 178M489, 22TNWES3.

Limitations do not begin to run in an action againgt
a physicilan for malpractice, until the treatment ends.
181M381, 232NWT08. See Dun. Dig. 5602, 7400d.

Amendment, In action against two phyaicians for mai-
practice, alleging that both defendants were employed
to render medical services and that they were copart-
ners, held not to constitute the commencement of a
new action. 181M381, 232NW708. See Dun, Dig. 5622,

In an action to recover damages from a physiclan for
malpractice, whether cause of action was barred by the
statute of limitation was for the jury. 181M590, 233NW
317. See Dun. Dig, 5655(59), 74904,

Limitations in malpractice cases bemin to run when
the treatment ceases. Schmit v. E., 183M364, 236NWG22,
See Dun. Dig. 740%4.

Evidence s conclusive that more than two years
elapsed after alleged cause of action for malpractice
accrued, and court did not err in ordering judgment for
defendant, notwithstanding verdict. Plotnlk v, L, 135M
130, 261INW867. See Dun, Dig. 5654,
4;J\a’hen action for malpractice accrues. 15MinnLawRev

Sabdivision 3.

Appliea to an actlon to recover damages for flooding
caused by a dam erected by a public service corpora-
tion for the purpose of generating electric current to
be dlstributed and scld to the public for lighting, heat-
Ing and power purposes. Zamani v. O. 182M365, 234NW
457. See Dun. Dig. 5605(79), 5655..

9197, Mutual accounts,

Plaintiff's complaint negates theory of an open and
running account where malin purpose was one to ace
complish an accounting. Meyers v. B.,, 196M276, 204NW
769. See Dun. Dig. 5649.

In order that account may be considered an account
current, or running account, it must appear that, by
agreemant of parties, express or implied, all Items there-
of are to constitute one demand. Id.

Whero transactions are separate and distinect, no open
g;sgunning account can be claimed. Id. See Dun. Dig.

Action for accounting of salary, involving fraud in
keeping accounts and mutual accounts, was not governed
by %9197, but was controlled by §9%18%1(¢(6), and cnuse of
action did not accrue until discovery of facts constitut-
ing fraud, Keough v, 5, 280NWS09. See Dun, Dig. 5608.

8199. When action deemed begun—Pendency.

Lawa 1931, ¢. 240, legalizes service of summeons made
between Mar. 1, 1931, and Apr, 25, 1931, by one other
than proper officer.

173M580, 218NWI1140.

To eonstitute “issuance of summons” the summons
must be either served or delivered to the proper officer
for service. 181M349, 232NW512. See Dun. Dig. 7798,

Amended complaint for compensation for care and
teeding of lambs held not to state a new and difterent
cause of nctlon which would he barred by limltations.
Stebbins v, I, 193M146, 258N'WS824, 8ee Dun. Dig. 6622,
T106n, 77090,

A garnishment action 18 begun by the service of sum-
monsg as of date thereof and a supplemental complaint in
garnishment fs & continuation of garnishment so Legun
and not commencement of a separate action. Gilloley v.
S, 203M232, 281NW3, See Dun. Dig, 5604,

Procecding by dependent of deceased employee, who
had begun proceedings and received compensation, for
purpose of securing benefits, is merely a reopening or
continuation of proceedings commenced by employee and
is not barred by statute of limitations though right as-
sarted by dependent is distinet from that asserted by em-
ployee and a full adjudication of latter's righta ia no bar
to asgsertion of dcpendent’s right after employee's death.
Johnson v, P., 203M2347, 281NW230. See Dun. Dig, 5605,
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Garnishment action Is deemed begun When summons
is served upon defendant or is dellvered to the proper
g{fil?]ger for service. Melin v. A, 286NWS§30. See Dun, Dig.

An atterney-at-law, although an officer of the court,
stands in no better position in respect of authorlty to
make service of summons than any other private citizen
and he ls not a statutori') “officer”
summons. Id. See Dun. Dig, b604,

$200. Effcct of absence from state.

The statute requires departure from and residence out
of the state as a condition to tolling the statute, and
makes no exception in case of withdrawal and appoint-
ment_of an agent for service of process. Stern v. N,
(DC-Minn), 26FSupp9d48.

The formal withdrawal and departure from the state
of a nonresident corporation licensed to do business here
as a foreign corporation and as a dealer in securities
tolled the statute, notwithstanding that defendant was
amenable to process by service upon Commissioner of
Securities as to its security business and upon Secretary
of State as to actions arising out of business transacted
under its license to do business, Id.

0201. When cause of action accrues out of state.

180M560, 231NW239.

A cause of action arising in another state where the
parties all reside, is barred in Minnesota 1f barred In
the other state by the laws of that state. Klemme v, L,
184M97, 23TN'WS882. See Dun. Dig. 5612(16).

This section i8 constitutional. Klemme v. L., 184M97,
23TNWBE32. See Dun. Dig. 5612(22).

Note and mortgage executed in Minnesola and sent
to bank in Iowa for purpose of obtaining loan to pay
mortgage on land In South Dakota was an Towa con-
tract and Minnesota statute of limitations did not ap-
Fr1§4 Andrew v, T, 218Town8, 284NW3I24, Sce Dun. Dig.
0 -

Statute recognizes limitation laws of any other state
whenever a cause of action has come under their opera-
tion and been barred by them, following Luce v. Clarke,
49M356, 5INW1162., Pattridge v. I>., 20IM387, 27TTNWI18.
See Dun. Dig, 5610,

9202. Periods of disability not counted,

‘Where application and accident pelicy are made part
of complaint and application shows that plaintiff was
not a minor, it is immaterial that the complaint states
that she i3 a minor. 174M3154, 219NW286.

When a party, against whom a cause of actlon exists
In favor of another, by fraudulent concealment prevents
such other from obtaining knowiedge thereof, limitations
will commence to run only from time cause of action
|8 discovered or might have been discovered by exerclse
of diligence. Schmucking v. M. 183M37, 2356NW6E33. See
Dun. Dig. 6608(4).

Eftect of disability of infant upon father's cause of
action for loss of services. 23MinnLawRev232.

9203. Feriod between death of party and granting

of letters,

Time within which to file a claim against estate of a
decedent, not barred during his lifetime. 18 governed by
limitation of probate code, and not by the general statute
of limitations. Anderson's Estate, 200M470, 274AN'WG62Z1.
See DDun. Dig. 25692a,

0204. New promise must be in writing.

In re Walker's Estate, 184M164, 233N'WES,
Dig. 5624; note under §%191,

1. Acknowledgment or promise.

The effect of a new promise as an agency for the
continuance or revival of a cause of actlon operates
only in fAeld of contractual obligation and does not apply
to a cause of action In tort. I174M264, 21INWIES.

Pavmaeant after expiration of limitations, retention of
written statement showing such payment and letters
written by debtor, held to create new and binding azree-
ment which was properly filed in probate court. Hart-
E{?ﬁd v. A, 183M3$1, 235NW521, See Dun. Dig. 5624(486),

Though there was technlecal error in falllng to ape-
cially plead a letter relled upon as tolling statute of
limitations, there was no prejudice to defendant where
case had been tried before, and letter was well-known
to both parties, and there was a full hearing on’ the
issue. Olson v. M., 195M626, 264NW129. See Dun. Dig,
424, 5661, T875.

Letter of defendant held to furnish sufflcient acknowl-
edgment to toll statute of limitations. Id. See Dun.
Dig. B§24.

Though letter written and signed by defendant and
addressed to plaintiff sufficlently acknowledges a sub-
sisting indebtedress upon an outlawed promissory note,
no promise to pay same can be implled therefrom, Berg-
huis v, B., 285NW464. Sce Dun, Dig. 5624,

2. Part payment,

A payment of interest voluntarily made by a debtor to
one who had no authority to receive it, but by whom
it is immediately turned over to the creditor as the “in-
terest money” in question. held suflicient to toll the run-
ning of the statute of limitations against ithe principal
obligg‘t;%%n. Kehrer v. W,, 1820474, 234NWG690. See Dun.
Dig. .

4

for the service of

See Dun.
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‘Where several sign a note, limitations run in favor of
one signer, notwithstanding payments made by other.
Kranz v. K., 188M374, 24TN'W243, Bee Dun, Dig, 5543,

Use of word "procured” in an instruction concerning
payments on note by comaker and thus preventing run-
ning or limitation held not misleading. Erickson v. H.,
191M1717, 253N'W361. See Dun., Dig. 3798,

Payment of interest by wife as adminigtratrix of her
husband's estate suspended statute of limitations against
her personally as co-maker with her husband. Ross v,
8., 193M407, 258NWEL82. See Dun. Dig. 5643,

VENUE

9206. General rule—Exception.
ggltg.te v. District Court, 1§6M513, 243INW632; note under

3§ .
iggigte v. District Court, 192M541, 25TNW277; note under

A party who goes to trial at Virginia in a case [n-
volving title to real estate without objection, cannot
complain under Laws 1909 c¢. 126, that there was no
written consent to trial of a case involving title to real
estate, 17T1M475, 214N'W449.

A %arnlshment proceeding is hot a sult which is re-
movable to the federal! court under Mason's T. 8. Code,
Tit. 28, §§71, 72. 1T7TM182, Z2BN'WY.

‘Where a cause has been removed and it afterward
appears that suit was not a proper one for removal and
is remanded, any act of the state made In the interval
is valid. 17TTM182, 2256NWI.

It iz the duty of the state court to examine the peti-
tlon and bond for the removal of & case to the federal
court and if they are legally suflicient to accept the same
and proceed no further, 17TTM183, 2Z5NWI.

‘Where there are more than two defendants, none of
whom live In county wherein action ls commenced, a
change of venue can be had only by majority of de-
-fendanta uniting in demand. State v. Mills, 187M287,
245N'W431. 8ee Dun. Dig. 10125(1).

Where there is a statutory proceeding in nature of in-
terpleader, court in which cause is properly pending, and
it alone, may exercise jurisdietion. State v. District
Court, 192M602, 258NW7, See Dun. Dig. 4892

Jurisdictton or venue, 20 MinnLawRev617.

9207. Actions relating to land.

An action against personal representative and heirs
to be adjudged owner of two-thirds of lands and per-
aonalty of decedent under an oral contract with dece-
dent entitling plaintlif to such property on decedent's
death, was a transitory action. State ex rel, Cairney
v. Dist, Ct. of Stevens County, 178M342, 227NW202.

Action to annul deed and mortgages and to have title
declared to be in _plaintiff is local and not transitory.
State v, District Court of Anoka County, 184M504, 239
NW143, See Dun. Dig. 10105, 10108.

A suit for fraud in the sale of diseased cows, Includ-
ing damages and depreciation of real estate due to
germs, is not wholly a local action, and defendants are
entitled to a removal to the county of their residence.
%%g v. Tiftt, 184M667, 239NW252. See Dun, Dig. 10106,

Pleadinga held to frame 1ssues properly trilable In
county where land, which is the subject-matter of suita
to determine adverse claims, is located, though adverse
claim consfsted of notice of attorney’s lien, and suit was
brought to cancel agreement for fees. State v. District
Court, 197TM239, 266NW756. See Dun, Dig, 10108,

Though prayer for relief was that one owner be de-
creed owner in fee and defendants be adjudged to have
no interest in or right to land, action was transitory
where recovery by plaintiff depended upon enforcement
of a contract. State v. District Court of Hennepin Coun-
ty, 202M75, 2T7TNW2353. See Dun, Dig. 10105,

An aectlon for specific performance of a contract to
convey land is transitory and may be enforced wherever
tl:]g.fggdants may be found. Id. See Dun. Dig. 10105,

9208. Official misconduct, ete., where cause arose,

Where a complaint against the sheriff of Blue Earth
County and agalnst certain residents of Hennepin Coun-
ty does not clearty set forth a cause of action against
the sheriff in connection with the service of judiclal
process for the performance of an official duty, the venue
of the action Ia not to be determined by this section. 179
M583, 229NW318.

9213-1. Venue in auto vehicle cases.—That an ac-
tion against the owner, driver or operator of any mo-
tor vehicle arising out of and by reason of the negli-
gent driving, operation, management and control of
said meotor vehicle may be brought in the county
where the action arose or it the county of the resi-
dence of the defendant or a majority of the defendants
against whom such action is brought and when so
brought the venue of such action shall not be changed
without the written consent of the plaintiff filed with
the court or unless changed by order of the court pur-
suant to Section 9216 of Mason’s Minnesota Statutesg
of 1927. (Act Apr. 8, 1939, c. 148, §1))

§95215

9213-2. Same—Repealer.—All acts or parts of acts
now in effect inconsistent with the provisions of this
act are hereby superseded, modified or amended to
conform to and give full force and effect to the pro-
visions of this act. (Act Apr. 8, 1938, c. 148, §2.)

9214. Other cases—Residence of defendant—Resi-
dence of corporations.

Venue of motor vehicle negligence cases. Laws 1319,
c. 148.

State v. Distriet Court, 186M513, 243NW692; note un-
der §9215. °

Sta?te v. District Court, 192M541, 28TNW277; note under
§9215.

A foreign corporation must be considered as residing

in the.county where it has an established place of busi-
ness, 176M78, 222N'W524,
, Must be construed so as to place forelgn corporations
within the equal protection clause of the Fourteenth
Amendment of the federal Constitution, as held in Power
Mfg. Co. v. Saunders, 274U8490, 47SCt678, TILEd1165. O1-
son v. Osborne & Co., 30M444, 15NW376, and Eickhoff v.
Fidelity & Casualty Co., T4M139, T6NW1030, being in
conflict with the decision of the Supreme Court of the
United States, are overruled. State ex rel. Twin City
& So. Bus Co. v. D, 178M19, 225NWI15,

This scction is not violative of the commerce clause
or the Fourteenth Amendment to the federal Constitu-
tlon In permitting foreign railroad corporation to be sued
in any county by a non-resident. 178M261, 226NW934.

Action to enforce contract to will property or leave
it to plaintiff at death, was transitory. State ex rel.
Cairney v. D, 178M342, 22TNW202.

A national bank may be sued in any county where
venue would properly lle If such bank were a state in-
%t.ltutg%n. De Cock v. O, 188M228, 246NWE855. See Dun.

ig. 820.

Garnishee disclesure must be in county wherein ac-
tion is pending and district court cannot appoint a
referee to take the evidence in another county. Maras
v. B, 192M18, 256NW83. See Dun. Dig. 3961, 3974,

Provision that all actions not enumerated in certaln
preceding sections shall be tried "“in_a county in which
one or more of the defendants reside when the action
was begun,” does not apply to statutory proceeding pro-
vided by §9261. State v. District Court, 192M541, 258N'W
7. See Dun. Dig. 10104, 10121, 4892, 4893.
© Must be construed to accord same treatment to &
forelgn corporation in matter of change of venue as 1a
accorded to a domestic corporation, State v. Janesville
State Bank, 195M604, 263N'W460, See Dun. Dig. 10111,

When a proper affidavit and demand for change of
venue are seasonably served and flled, case may not be
held on county where brought for purpose of traversing
facts stated in affidavit. Id. See Dun, Dig. 10122,

An action for personal injuries should be tried in
county in which defendant resided when actlon was he-
gun, and mandamus should be granted to remand actions
to such county after change of venue to another county.
Newborg v. M., 200M5%8, 27T4NWRT5. See Dun. Dig, 10106.

Where actlon i3 transitory and defendant is a domestle
corporation, district court of any county has jurisdic-
tlon, Ceska Farmarska Vzajemne Poilstullei 8, v. P,
Z0IMBI7, 2TONWT47. See Dun. Dig. 10110,

Suit to establish an oral gift of personal property in
possession of plaintiff is transitory in character, and
venue was properly changed to county where adminis-
trator of alieged donor restded and was appointed per-
sonal representative. State v. District Court, 203M593,
281IN'W256. See Dun. Dig, 10106.

Mere residence of a director who has power to sollcit
insurance and collect premiums therefor does not make
him resident agent of a township mutual fire insurance
company 8o as to fix residence of company in county
where he resides. State v. Gislason, 203M450, 281N'W7TE).
See Dun, Dig, 10110,

Generally speaking, a corporation defendant 13 entitled
to be sued in county where its principal place of business
iz located. Id, .

Action against foreign carrier for cause arising out-
side of state as burden upon .interstate commerce. 13

MinnLawRev485.
Juriadiction or venue, 20MinnLawRev617,

CHANGE OF VENUE

9215. As of right—Demand.

See §9487-1 of Mason's Minnesota Statutes, vol. 2, an
to payment of costa,

State v. District Court of Anoka County, 184M504, 239
NW1t43; note under §9207.

State v. Municipal Court of St. 'aul, 204M413, 283NW
560; note under §9219.

1. When applicable.

178019, 225N'WH15; 229N'W318,

Applicable to action to enforce contract to leave prop-
erty, real and personal, to plaintiff at death. State ex
rel. Cairney v. D., 178M342, 22TNW202.

In order to effect a change of venue, the deposit fee
prescribed by §6991 must be paid within the preseribed
time. 178M617, 225NWO26.

Venue cannot be changed in action against sureties
upon public contractor's bonds commenced in the county
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wherein the construction work is located. 179M9%4, 228
NWwW442,

3. Several defendants.

Where there are several defendants residing in differ-
ent counties, It {8 necessary for a majority to join In
demand for change of venue to residence county of one
of them before time for anawering expires as to any
one of them by joining with codefendants before or after
service of summons, State v. Diatrict Court, 187M270,
245NW379. See Dun. Dig. 10125(1).

Where there are more than two defendants, none of
whom live in county wherein action I8 commenced, a
change of venue can be had only by majority of de-
fendants uniting in demand. State v, Mills, 187M287, 245
NWi43l. See Dun. Dig. 10125(1).

In action against railroad and an individual, wherein
individual had venue changed to county of his residence,
and ralflroad, which did not odperate in such individual
defendant’s county, offered to deposit in court amount
claimed by plaintiff and individual, thus becoming only
8 nominal party, court did not abuse its discretlon in
denying change of place of trial to county of plaintiff’s
regidence for convenience of witnesses, Fauler v. C,
131M637, 263N'WE8B4. See Dun. Dig. 10127,

One sued in county of his residence may join in de-
mand for change of place of trlal. State v. District
Court, 192M541, 25TNW277, See Dun. Dig. 10125,

Inclusion in complaint of a request for appointment
of a receiver for one of three defendants does not affect
right of other defendants to have venue changed. Id.
See Dun. Dig. 10125,

Complaint held to allege action against members of
firm as individuals and not agalnst firm in lts common
business name under statute. State v. Diatrict Court of
8t. Louis County, 200M207, 273NW701. See Dun. Dig.
7320, T407a,

4, When demand must be made.

Where twentieth day after action commenced falla
on Sunday or holiday, demand for change of venue may
be made on following day. State v, Mills, 18TM287, 246
NwW4ll. See Dun. Dig. 9825, 14123,

On appeal from order bringing in an additional party
on application of counterclaiming defendant, supreme
court will not consider arguments that order would de-
prive party brought in of right to a change of venue to
ita place of reaidence, since matter of venue is In first
inatance for consideration for trial court and can be
properly presented bv motion in that ecourt. Lambertson
v. W., 200M204, 273N'W634. See Dun, Dig, 396.

Defendant in bastardy s entitled to change of venue,
but mother may file complaint in any jfustice or munic-
ipal court in the state, and district court of county to
which justice or munlicipal court binds defendant over
has jurisdiction to determine paternity, unless defendant
moves for change of venue before trial. State v.
Rudelph, 203M101, 280NW1, See Dun. Dig. 833a, 10116,
10117, 10118.

Remedy of one entitled to change of venue is manda-
mus from supreme court to trial court before trial is had,
and the matter eannot be complained of on appeal from
judgment following trial. Weiland v. N,, 203M&00, 281N'W
364, Bee Dun, Dig, 10118,

8. A matter of right—No ovder of court.

Whether the place of trial should be changed is large-
ly discretionary with trial court. State v, District Court,
186M613, 243NW692. See Dun. Dig. 10126.

Flling of proof of proper demand by majority of de-
fendants ipso facto removes cause to county 3¢ demanded.
State v. District Court, 192M541, 256TNW277. See Dun,
Dig. 10124a, 10125,

Where a defendant corporation in a transitory action
has within time served and flled a demand for change
of venue supported by afiidavit of residence in county to
which change is demanded, transfer is ipso facto aceom-
plished, and plaintif’s motion .to remand can be sustained
only upon a traverse of defendant’s afiidavit of residence,
unless demand of change of venue is upon face of record
a nullity. State v. Disgtrict Court of Hennepin County,
199M607, 273NW8S. See Dun. Dig, 10122.

‘Where a defendant corporation in transitory action
has served and filed a demand for change of venue sup-
ported by affidavit of residence in county to which
change i8 demanded, transfer is ipso faclo accomplished,
and it plaintiff desires to traverse aflidavit as to de-
fendant's residence, it must be done by a motion to
remand made In county to which wvenue has heen
changed. Pavek v. C. 202M304, 278NWI67. See Dun.
Dig, 10122,

7. Walver.

A foreign railroad corporation sued by a non-resident
submitted to the jurisdiction of the court where it did
not move for a change of venue, though it did move to
set aslde summons, 178M2461, 226N'WI34,

8. Corporntions.

A foreign corporation must be considered as reslding
in the county where it has an established place of busi-
ness. 176M78, 222N'W524.

%. Review.

Denial of a motion to change place of trial of an ac-
tion for divorce, brought in proper county, upon ground
that convenlence of witnesses and ends of justice wiil
be promoted,-may be reviewed on mandamus. State v.
DHatriet Court, 186MbB13, 243N'WE92, See Dun. Dig. b5766.

CH. 77—CIVIL ACTIONS

The right of removal depends upon the case disclosed
ls)grlthe pleadings. Maruska v, E., (USDC-Minn}, 21FSupp
Where case disclosed by pleadings does not show
separable controversy it i{s not removable though cause
ﬁg action alleged against resident defendant be defective.

Motion to remand will be disposed of upon complaint
%one regardless of court’s opinion as to the merits.

Removal of case embracing two causes of action only
one of which was removable brings entire case into
federal court. Id.

9216. By order of court—Grounds.

3%, In general,

State v. Municipal Court of St. Paul, 204M413, 283INW
560; note under §9219,

Where, on motion for change of venue, a fact issue
is raised as to the residence of a defendant, determina-
tion of that issue by the District Court is flnal. 131M
517, 233NW9. See Dun. Dig. 410.

2. Subd. Z.

On appeal from order bringing in an additional party
on application of counterclaiming defendant, supreme
court will not consider arguments that order would de-
prive party brought in of right to a change of venue to
its place of residence, since matter of venue i3 in first
instance for consideration for trial court and can be
properly presented by motion in that court. Lambertson
v. W., 200M204, 27INWE34, See Dun, Dig. 396,

4. Suhdivision 4,

178M19, 225N'WHLE.

On motion for change of venue on the grounds of con-
venience of witnesses, the district court's determination
of the fact issue is final. State ex rel. Mpls. N. & S
Ry. v. Dist. Ct., Scott Co., 183M100, 235NW§29. See Dun.
Dig. 10127010), 410(5). :

Court held to have properly remanded case to county
other than that of defendant's residence for convenience
of witnesses, State v, District Court, 185M501, 241NWES1.
See Dun. Dig. 10127,

That manager of corporation was resident out of state
held not to render it abuse of discretion to deny motion
for change of venue for delay in moving, De Jarding v.
BE., 189M356, 249N'W576, See Dun, Dig. 10127,

Trial eourt has a wide discretion regarding changing
place of trial for convenlence of witnesses. Tauler v.
C., 191M637, 253NWS884. See Dun. Dig. 10127.

Where mandamus I8 used to review an order of trial
court on motion to change place of trial to promote con-
venience of withesses and ends of justice, only matters
presented to trial court can be considered. State w.
Digtrict Court of Brown County, 194M595, 261N'W701. See
Dun. Dig, 5764a, 10126, 10127, 10129,

As to whether a- change of place of trial should be
g'_rﬂnteq or denied 1s a matter resting very largely In
discretion of trial court and its action will not be re-
vergsed on appeal. except for clear abuse of discretion.
Id. Bee Dun. Dig, 10127.

Court held not to have abused its discretion in deny-
ing change of venue for convenience of witnesses. State
‘lr.od?ristrict Court, 195M165, 264NW128. See Dun. Dig.

Change of venue for convenience of witnesses and In
interest of justice is largely within discretion of trilal
court, but court abused 1ts discretion in refusing change
of venue where gll of witnesses to an accident resided
in county where accident oceurred and where trlal of
case was sought, and in this connection consideration
should be given fact that jury might be called upon to
view place of collision. State v. District Court, 200M632,
274NWE21. See TDun, Dig, 10127,

Tt was an_ abuse of discretion to refuse application
for change of venue for convenience of witnesses and In
interest of justice to county where cause of action arose
and nearly all of witnesses resided. State v, Distriet
%Qurtlajlfzi_[r{ennepin County, 2003633, 2T4ANWE73. See Dun.

ig. .

Court did not abuse its discretion in denying motlon
for change of venue for convenience of witnesses where
motion was not prepared until more than a month after
serving of answer and was not served until seven weeks
after answer. State v. District Court, 202M519, 27TINW
269. See Dun. Dig, 10127.

While trial court is allowed a wide diseretion In
changing place of trial on ground of convenlence of
witnesses, there was an erronecus fallure to exercise
discretion by refusing a change of venue for the con-
venience of 16 witnesses where there was possibility
that a view of place of accident might be asked for.
Badger v. K., 203M602, 28INW3878. See Dun. Dig. 10127,

Although trial court has wide discretion In decision of
mottons for change of wvenue, it abused that discretion
in denying plaintiffs change where eleven witneases for
plaintiff restded comparatively near county seat of coun-
ty wherein accldent occurred whereas defendants had
only two or a few more witnessesg to travel same dis-
t%n:é:?. State v. District Court, 286NW3565. See Dun, Dig,
10127,

09218, Interest or bias of judge.
Plaintiif had a falr and impartial jury trial presided
over, with consent of both parties, by an unprejudiced,
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impartial and disinterested judge. Friedman v. G. 182
M396, 234N'WEY6, See Dun. Dig. 4962.

Affldavit as to Interest and birg held insufficient. Clty
of Duluth v, L., 199M470, 272NW385%. See Dun. Dig. 4062,

In so far as Mason’'s Minn. St, 1927, §§168 or 9218, as-
sume to empower Governor to deslgnate a judge of an-
other distriet to discharge duties of a district judge, it
is in contravention of §1 of article 3 and beyond author-
ity of §5 of article & of constitution, State v. Day, 200M
77, 27T3NW684, See Dun. Dig. 4961.

Statute does not disqualify a judge for other than a
pecémiary Interest In event of action. Id. See Dun, Dig.

Section 158, authorizing governor to designate a sub-
satftute judge, 1s unconstitutional, at least In its appllica-
tion to cases of alleged bias on part of sitting judge.
Op. Atty. Gen. (213B), Jan. 30, 1939,

9219, Actions in municipal court,

Change of wvenue from municipal ecourt of 5t. Paul
under §9215 should conform to practice of district court,
and a motion and order of court is unnecessary, not-
withstanding Laws 1889, ¢, 161. State v. Munlelpal Court
of St. Paul, 204M41%, 2E8INWALG0. See Dun, Dig, 10121

Where application was semsonably made under §§9215
and 9219, for change of venue from municipal court of
St. Paul to district court of Norman County, on ground
that defendant's residence was In that county, case must
he transferred to that county as a matter of defendant's
right, and any ground for change of venue on grounds
stated in §9216 must be presented to district court of
Norman County. Id. See Dun. Dig. 10121,

9221. Affidavit of prejudice.—Any party or his at-
torney to a cause pending in a district court on or be-
fore 10 days prior to the first day of a general or five
days prior te a special term therefor, in any district
having two or more judges within one day after it ia
ascertained which judge is to preside at the trial or
hearing thereof or at the hearing of any motion,
order to show cause or argument on demurrer, may
make and file with the clerk of the court in which the
action is pending and serve on the opposite party an
affidavit stating that, on account of prejudice or bias
on the part of such judge, he has good reason to
believe, and does believe that he cannot have a fair
trial or hearing thereof, and thereupon such judge
shall forthwith without any further act or proof
secure some other judge of the same or another
district to preside at the trial of such cause or hear-
ing of motion, demurrer or order to show cause, and
shall continue the cause on the calendar, until such
judge can be present, In ecriminal actions such
afidavit shall be made and filed with such clerk by
the defendant or his attorney not less than two days
before the expiration of the time allowed him by law
to prepare for trial, and in any of such cases such
presiding judge shall be incapacitated to try such
cause: Provided, that in c¢riminal cases such judge,
for the purpose of securing a speedy trial may, in
his diseretion, change the place of trial to another
county. R. L. '05, §4101; G. S, '13, §7727; '19,
c. 92, 81; '27, ¢, 283; Apr. 18, 1931, ¢c. 200; Apr. 17,
1939, ¢. 237, §1.)

Fact that a son of the judge appeared for the respond-
ents furnished no legal ground for submitting lssues to
s jury, nor for a requested change of venue or calling

for another judge, there being only one judge in the
distriet. 177M169, 225NW109.

An affidavit of prejudice filed against the trial judge
is ineffectual If not filed within the time required by
atatute, State v, Irigh, 183M49, 235N'WG25, See Dun, Dig,
4962(73).

If seasonably filed, the language of the atatute ex-
pressed in the afidavit is sufficient, State v, Irish, 183M
49, 236N'W625. See Dun. Dig. 4962(73).

Motion for new trial must be heard before judge who
tried action unleaa he 18 out of office or disabled. State
v. Qvale, 18721546, 246NW30. See Dun, Dig. T085.

Judge who has tried a case cannot be ousted, by an
affidavit of prejudice, of his jurisdiction to consider a
motion for a new trial, State v, District Court, 195M
169, 263INWOI(8. See Dun., Dig, 4962,

Record sustaing trial court in refusing to act upon an
afMdavit of prejudice on ground that it was not season-
ably presented. State v, Olason, 1950493, 263INW437. See
Dun. Dig. 4962.

Judge against whom an afMdavit of prejudice s filed
must determine whether affidavit was filed in time, and
determtnation is sustalned that affidavit was not filed
within one day after petitioner ascertained that respond-
ent was to preside at trial of case. State v. Enersen,
157TM391, 26TN'W218. See Dun. Dig. 4962.

§9228

This section does not appear o cover judges of munic-
ipal courts. City of Duluth v, L., 130M470, 2T2NWIEd
See Dun. Dig. 4962,

Where trial was set for June 18, and continued to
June 19, affidavit of prejudice filed June 19 Wwas too late.

1d.

Although one party has disquallfiecd a judge by an
affidavit of prejudlee, other party may file afldavii of
prejudice against substituted jlgdge. State v. Schultg,
200M36%, 27TANWAI0L. See Dun. Dig. 4962,

By filing of supplemental pleadings subsequent to filing
of affidavit of prejudice relator did not waive his right
to rely upon his claim of disqualification of substituted
judge., Id.

Prohibition is properly used to restrain, a judge from
hearing a matter in which he ig disqualified to sit by rea-
son of fillng of aflidavit of prejudlce. Id.

Whether or not district court practice applles to mu-
nicipal court of Minneapolls on fillng of aflidavit of prej-
udic® apainst judge, judicial propriety dictates that upon
flling of such an eafildavit or without it, in case of a
criminal contempt, another judge should be called in to
try case. State v. Laughlin, 204M2%1, 233NW395. See
Dun, Dig, 4962,

Section 158, authorizing governor to designate a sub-
stitute judge. §s unconstitutional, at least in its applica-
tion to cases of alleged bias on part of sitting judge.
Op. Atty. Gen, (213B), Jan. 30, 1939. '

0222-1. Additional costs on change of venue—

Taxation.
See Section 9487-1 In the main edition.

SUMMONS—APPEARANCE—NOTICES—ETC.

9224. Actions, how begun.

Prohibiting the printing of documents simulating legal
proceas. Laws 1939, ¢ 6%

Jurisdiction is acquired by service of summons because
legislature has so provided. but legislature could un-
doubtedly provide that court shall acquire jurisdiection
by service of complaint without a summons, or in any
other manner by which defendant may be notified that
proceedings have been instituted against him. Schultz
v. O, 202M234, 27TNWI18, See Dun, Dig. 7802,

Procesa of stata courta is effective only within thae
state, and attempted service outside state is of no effect
and vold. Garber v, B, 286NW723, See Dun, Dilg. 7T812a,

9223, Requisite of summons—Notice.

1. Not n process,

A summons Is not a process within menning of Conast.
Art. 6, §14, but a notice to a defendant that an actlon has
been instituted against him by plaintiff to obtain a judg-
ment if he falls to defend. Griffin v. 17, 203MI7, 28ONWT.
See Dun, Dig, 7802,

2. Directed to the defendant.

Where inadvertently name of a defendant was omitted
from title of action in summons, but appeared in tltle
of action Iin complaint attached to summeons, complaint
stating a cause of action agalnat defendant by name,
court properly amended summons to conform to com-
plaint on plaint!{ff’a motion made and heard simultaneous-
1y with defendant's special appearance to vacate service
of summons, Griffin v. I, 20IM9%7, 280NW7. See Dun.
Dig. 7805,

4, Signniure,

Summong may he subscribed by printed signature of
plaintiff or his attorney, and a plaintiff who is not an
attorney may slgn a summons in his own behalf. Schultz
v. O, 2023237, 2TTN'W918. See Dun. Dig. 7804.

5. Trregulnritien,

Summons  directed to TUnited States marshal, rather
than defendant, and containing no notice of consequence
foliowing fallure to answer, held properly quashed. . 8,
v. V.. {USCCAS), 78F(2d)121,

Default judgment was not vold because captlon of
complaint named wrong court, where summong to which
it was attached named proper court, 175M597, 22ZNW

281.

Statute 1s to be liberally construed as alfecting requi-
sites of a summons. Schultz v. O, 202M237, 27TTNWOH1S8,
See Dun. Dig. 7803(29).

Judgment obtained by service of summons upon in-
competent nlone was voidable and not vold, statute be-
ing directory and not mandatory. Id. Sce Dun., Dig.
4531.

Where personal service Is made upon insane person,
mere failure to appoint guardian ad litem does not render
judgment vold. Id.

9228. Service of summons—On natural persons.

1. In genernl,

Service of summons upon a nonresident who comes
ftnto state to testify ls not void but voidable only and
privilege to clnim exemption is waived unless promptly
asgerted, 173M5562, 218NWI101,

That the summona and complaint, when left at the
home of defendant, were enclosed and sealed in an en-
velope addressed to the defendant, held not to invall-
gg,ltg(stsh)e service. 181M379, 232NW632. See Dun, Dig.

Jurisdiction over persons by substituted or construc-
tive service, 20MinnLawRev(49,
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1. Personal service.

Notice of application for extension of perlod of re-
demption from mortgage foreclosure is not original
process, and may be served as other notices are served
ih a pending action or proceedings, and may bhe served
by mail on attorney, where both attorney and mortgagee
are nonresidenta and attorney’s residence is known, Rliv-
kin v, N, 195M635, 263NW920. See Dun. Dig, 8731

2. House of usual abode,

A default judgment rendered in Minnesota hased on
service of summons by leaving copy of same at usual
abode of defendant, held not entitled to recognition in
New York unless it is proved that the summons was
actually served on defendant. Bissell v. Engle, (CityCt
NY), 3NYS5(2d) 747,

9231. On private corporations.

17T1M87, 214NW12; notes under §§7493, 9233.

175M138, 220NW423. -

Subdivision 3, .

Attaching ship of foreign corporation in Interstate wa-
ters of Duluth-Superior Harbor and serving summons
upon maater, defendant not malntaining any office in
Minnesota, was not unreasonable burden on interstate
commerce. International Milling Co. v. C., 292U8511, 64
SCRT797. See Dun. Dig, 7814.

Service on the Canadian HMailroad Company by dellver-
ing the summons to an agent in charge of an office
maintained in the state for the sole purpose of soliciting
business, held not to confer jurisdiction. Maxfleld v. C.
(CCAB), T0F(2d)982. Cert. den,, 29308610, 65SCR140; 293
US632, 558CH212. See Dun, Dig. 2185,

In order for service of process on a forelgn corpora-
tion to be valld in the absence of consent, the corpora-
tlon must be dolng business in the state in which service
is made. Flour City Ornamental Iron Co. v. G., (USDC-
Minn), 21FSuppll2.

A corporation, merely by shipping its products to a
distributor in another state, was not *doing business
within such atale,” and consequently could not be brought
within jurisdiction of the courts of that state by service
of process upon Its president when he was temporarily
In the state to aid the distributor in the conduct of its
budiness, Truck larts v, B,, (DC-Minn), 25FSuppt02,

Efforts made on behalf of, and as an aid to distribu-
tors’anq dealers, do not constitute that “doing of busi-
ness” within the state which subjects the corporation to
local jurisdiction for purpose of service of process upen
it, nor do solicitations of business within the state where
agents have no authority beyond solicitation. Id,

Offtcers of a corporation temporarily with the state, in
an attempt to compromise claims agalnst the corperation,
do rot subject it to loeal jurisdiction, nor can corporate
presence within a state be inferred from the tact that
an officer or agent of a foreign corporation is within the
state, or resides there. Id.

‘Where a foreign corporation is deing busineas in the
state to such an extent as to warrant the inference that
it was present here, service of process on a proper offl-
cer of the corporation present in the state and repre-
senting and acting for it in its business, held sufficient.
172M585, 216NwW331,

A beneflciary assoctation with its only offlces In an-
other state which does nothing locally but pay resi-
dent members thelr claims for acerued benefits, payment
being made from without the state, held not to be *“do-
ing business” In the state. 175M284, 221N'W21.

Service of summons upon the Insurance commissioner
1s mot lmited to actions which arise out of business
transacted in thls state or with residents thereof. 176M
143. 222N'WI01. :

Service upon a foreign rallroad company doing busi-
ness in the state must be had In the manner provided
by_statute. 17G6M415, 223NWG74,

On motion to set aside service of summons, burden
of showing that defendant was not present in Minnesota
80 as to be subject to service of process waa upon the
defendant. Massee v. C., 184M196, 23§N'W3227. See Dun.
Dig. 7814,

One purchasing hay for a foreign corporation for years
held an agent upon whom service of summons could
?glha!;is.) Massee v. C., 184M196, 238NW327. See Dun. Dig.

4( .

Foreign corporation in purchasing hay held to be do-
Ing business in the state. Magesee v. C., IS4M1%6, 258NW
327. See Dun. Dig. 7814(84).

Service of a garnishee summons on a person, described
only as an nuditor and agent of garnlshee, where garn-
fshee i named as Harris, Upham & Co. without any
showing whether said garnlshee is a corperation cor
partnership, or, if a corporation, whether foreign or
domestic, ia defective. DMaras v. B, 192M18, 256NW3§3.
See Dun. Dig, 3971, 7814.

Fact that a soliciting agent or agency, doing a general
solicitation businese in this state for a number of foreign
railways and steamship companies, was employed here
to solicit passenger traflic on defendant's cocean steam-
ships, and incidentally to sell, but not to Issue, tlickets
for ocean voyages on defendant's boats, was not a suf-
ficlent doing of business by defendant in this state to
subject it to the jurisdiction of the atate court. Gloeser
v. D, 192M376, 2566NW666. See Dun. Dig. 7814.

To obtain jurisdiction over a forelgn corporation oper-
ating raflways or steamship lnes outside of this state,
but none in this state, where no property of corporation
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is attached or seized or present in this state, corpora-
tlon must be doing business here of such a nature and
character ‘as to warrant inference that it has subjected it-
self to local jurisdiction and Is by its duly authorized
officer or agent here present. I4. See Dun, Dig. 7814.

Where plaintiff's cause of action arfses out of dealinga
with nonresident defendants and their associates as bro-
kers in stocks, bonds, or securities lecensed under §3996-9,
and such nonresident defendants have appointed com-
missioner of securities as their attorney irrevocable upon
whom service of process may be made, pursuant to
§3996-11, service of summons as therein prescribed con-
ferred jurlsdiction of persons of auch nonresldent de-
fendants. Kaiser v, B, 197M28, 265NW§826. See Dun.
Dig. 7814.

‘Where service was made upon defendant, a foreign
raiiroad corporation, by handing a copy of the summons
to defendant's freight agent in a county other than the
county in which the action was brought, service waa
null and of no effect, and no jurisdiction was acquired
thereby, Section 9211 being a Hmitation on Section $231-
%3{4 Aaltlo v, C,, 197M461, 26TNW384. See Dun. Dig.

Apent of a foreign corporation authorized to solicit
orders and to compromise claims held to he proper agent
for service upon corporation, Dahl v, C, 202M544, 2TINW
561. Sce Dun. Dig, 7814,

Foreign corporation, engaged in manufacture and sale
of butter cartons, regularly and systematically soliciting
orders for transmission to its principal place of business
located outside state for acceptance or rejection, and
whogse agent here habitually adjusted and compromised
disputcs with customers In thig state, and whose agents
represented it and displayed its wares at conventions in
state, held to be doing business in this state, so as to be
amengble to procesas here. Id. See Dun, Dig, 7814,

Whether foreign corporation is doing business in state
8¢ a8 to be subject to state process, and whether agent
served with process has representative capacity are fed-
eral questions and decisionsg of U. S. supreme court are
controiling. Id. See Dun, Dig. 7814,

Parent foreign corporation of a subsidiary forelgn cor-
poration ta not deing buginess in the state by reason of
fact that subsidiary is doing business in state, where
subsidiary maintains corporate separation from and does
not stand in relation of agent to parent. Garber v. B,
285N'W723. See Dun, Dig, 7814,

If there is a presumption after six years' absence from
state of continuance of agency between a parent and
subsidilary corporation, standing alone it does not estab-
lish jurisdiction of absent parent, since both doing busi-
nesg and presence of an authorized agent in state at
time of service of process is necessary, Id. See Dun.
Dig. 7814,

That a parent corporation prepared and circulated
consolidated balance and earnings statements, showing
separate ldentity, stock ownership and earnings of two
corporations does not show that subsidiary was agent or
that parent was conducting subsidiary's business. Id.
See Dun, Dig. 7814.

A listing in a telephone directory does not constitute
doing business, 1d. See Dun. Dig. 7814,

Where n foreign corporation does business in state
without being licensed or having appointed an officlal
agent for service of process as required by statute, and
service of process is not attempted on state ofMcial re-
quired to be appointed such agent, no question ls presant-
ed of estoppel to deny such appointment or that doing
business in state under circumstances should he deemed
such an appointment. Id. See Dun. Dig, 7814, X

Absent consent, state courts may exercise jpurisdiction
over a foreign corporation if it is doing business in state
at time service of summons, but not after it has ceased
‘]i)r;ing,rg)ll}lslness and withdrawn from state. Id, See jJun.

a. .

Jurisdletion depends upon hoth power to nct and action,
and presence of an agent in the state without the doing
of business is not suflicient, Id, Sec Dun, Dig. 7814.

Service not having been attempted on commissioner
of securities or secretary of state as agent for service
of process, question of their agency to accept service of
process is not in the case so as to affect validitg of at-
tempted service upon an alleged agent, doing business
in state, 1d. See Dun, Dig. 7814,

Jurlsdiction must exist as of time summons is served,
and that there may have been jurisdiction at some prior
time will not suffice. Id. See Dun, Dig. 7814,

Constitutional problems arising from service of proc-
ess on foreign corporations, 19MinnLawRev375.

Service of process upon forelgn corporation—doing of
business within state. 19MinnLawRev556.

Subidivisxion 4,

Secretary of State, to the extent of the agency granted
him by power of attorney flled under §7494, is the agent
of the corporation appointing him to receive service of
process. Flour City Ornamental Iron Co, v. G, (USDC-
Minn), 21FSuppll2, .

Service of summons on a foreign corporation, helid valid
and effective by service on Commissioner of Securities;
it appearing that cause of action was based upon alleged
violation of Blue Sky Law in sale of unregistered stock
to plaintiff in this state while defendant was therein
conducting its business as a licensed stock broker and
had appointed commissioner its attorney to receive serv-
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!10881.4 Strelasguth v. C, 198M17, 268NW638. See Dun. DIg.

9233. On railway companies.

176M416, 223INW674; note under §9231,

The established policy in this state permlts the suing
of transitory actions, against foreign corporations, re-
gardless of where the cause of action arose, if they may
be reached hy process, 171M87, 214NW12,

Decision in Erving v. Chicago & N. W, Ry. Co, 17IM
87, 214NW12, followed. 1756M96, 220N'W429,

This section does not offend the federal Constitutlon.
177TM1, 223NW291,

Service of summons upon a ticket and freight agent
at a station of a forelgn railroad company 13 a valid
service in an action to recover under the Federal Em-
_ ployersa' Liability Act. 177TM1, 223NW291,

Rights of foreign railroad sued by non-resident for
injuries suffered outside state. 178MZ261, 226NWO34,

Where gervice was made upon defendant, a foreign
railroad corporation, by handing a copy of the summonsa
to defendant's freight agent in a county other than the
county in which the action was brought, service was null
and of no effect, and no jurisdiction was acquired there-
by, Section 9233 being a limitation on Sectlon 9231(3).
Aaltio v, C,, 197TM461, 267TNW384. See Dun. Dig, 7814,

9234. Secrvice by publication—Personal service.

See §3230.

174M436, 21TN'W483,

%, In general.

Affidavit for publication of summons must be filed and
publication of summons be commenced within a reason-
able time after the sheriff's return of not found is made,
A delay of over seven months ls unreasonable. 173MBS0,
218N'W110.

Action to cancel an assignment of a note and mort-
gage 1s one in personam and service cannot be had on
non-resident outside state. 178M379, 22TNW429,

9235. In what cases,

See §3230.

That defendant may be at the time present in the
state and a resident thereof does not prevent the court
iy{’)vrrlllgbtainlng jurisdiction by publication, 173M580, 218

Subdiviaion 1.

Bearer honds situated In state may be subjected to
Jurisdiction of court in proceeding in rem or quasl in
rem. First Trust Co. v. M., 187M468, 246NW1. See Dun.
Dig, 2346,

State courts have power to proceed in rem or quas!
in rem against chattels within gtate, First Trust Co. v.
M., 18TM4G8, 246NW1. See Dun, Dig. 2346,

Subdlvision 4.

AfMdavit must state that real estate affected is wlithin
the state or contain a description thereof showing that
it is located within the state and a mere reference to the
complaint is not sufficlent. 173M580, 218NW110.

9238. When defendant may defend—Restitution.

Nitkey v, 8., (USCCAS8), 87F(2d)916. Cert, den., 301US
697, BTSCR926. Reh, den.,, 58SCRS.

173M580, 218N'W110,

1. Matter of right.

In proceeding to set aside judgment in equity case can-
gelling land contract so as to permit defendant to answer
and defend, defendant, not alleging any fallure of plain-
tiff to properly apply any payments that had been made,
could not ratse any question on those provisions of land
contract. Madsen v, P, 194M418, 260NW510. See Dun.
Dig. b00B.

In proceeding to set aside judgment In equity case
cancelilng land contract, it was incumbent upon defend-
ant to offer to make payment admittedly In default. 1Id.
See Dun, Dig. 5007a.

A defendant Is entitled as a matter of right to answer
and defend in an action where summons {s served by pub-
lication if sufficient cause Is shown. Id. See Dun. Dig.

2. Rellef granted libherally.

Fact that notice of motion, duly served, was not filed
with clerk of court untll after hearlng of motlon, both
parties, by their counsel, being present and taking part
In hearing without objection, did not affect jurisdiction
of court to hear motion. Wenell v. 8, 194M368, 260NW
503. See Dun. Dig. 6497,

Courts should be liberal in relieving from default and
allowing defendant to answer. Wilhelm v. W., 201M462,
276N'W4H04. See Dun. Dig. 5013,

Strict rule of res adjudicata does not apply to motions
in a pending action, &nd district court has jurlsdiction
and may in its discretion aliow renewal of s motlon to
vacate a judgment and relieve from default, and irregu-
larity of falling to procure leave to make it is cured by
overruling of objection to hearing of second motion.
Id. See Iun, Dig. 5031, 51164,

4, Diligence In making applleation.

Section 9405 and not thils section applies where more
than satatutory period of time has run. Jordan's Estate,
139052 271NW104. See Dun. Dig. 5008,

8. Actlon for divorce,

A final judgment in an action for divorce cannot bhe
vacated on ground that defendant failed to answer

§9239

through mistake or excusable neglect, Wilhelm v, w.
201M462, 2T6NWS04, See Dun. Dig. 2799b, 5025, LO2T.

9237, Proof of service,

1. Afidavit of personal service.

An instruction that an affidavit of service, which ia
part of judgment roll, is entitled to same wei%ht as 1if
party making it had testified personally to fact o aervige.
i not objectionable. Slewert v. O, 202M314, 2TBNWI1{2.
See Dun. Dig. 7816,

3. Return of officer.

Domestic judgment of a court of general jurisdiction
may not be attacked collaterally by parties or their
privies for want of jurlsdiction not afiirmatively appear-
ing on face of record, and extrinsic evidence is not per-
missible to show want of jurisdiction or that proof of
service is false. Stewert v. Q. 2023M314, 278N'WI162. See
Dun. Dig. 5141,

9238, Jurisdiction, when acquired—Appearance.

Section 2684-8 authorlzing a substituted service of
process upon non-residents using our highways, ia con-
stitutional. 177M9), 224NWGI4.

2. Efiect of n genernl nppearance.

District court had jurisdiction of actlon on note by
service of process on defendant, or by appearance and
answer of defendant. Anton, (USDC-Minn), 11FSupp345,
29AMB(NS) 71

Service of summons upon a non-resident who comea
into state to testify i8 not vold but veoidable only and
privilege to c¢laim exemption is walved unless promptly
asserted. 173M552, 218NW101.

If party for whom_ a recelver 1a appointed wlithout
notice appeatrs generally and is heard on the merits he
cannot complain of earlier order because he was not
served with notice. 175M138, 220N'W423.

General appearance by corporatton precludes objection
to jurisdiction. 180M4932, 231INW209.

General appearance by motion to set aside writ of
attachment dges not cure improper lmsuance of the writ.
181M349, 232NW512. See Dun. Dig. 476.

When, on motion to substitute, personal representa-
tive of a deceased defendant appears and raises no ob-
jection on ground that jurisdiction had not been ob-
tained of deceased, but answers and tries case on merits,
it is too late to move to vacate judgment rendered after
trial, especinlly when it lg dlasclosed that representative
knew all facts which might defeat substitution at time of
hearing of motion therefor, OKeefe v, 8, 2Z01b51, 2756
NW370. See Dun. Dig. 476.

6. Whnt constitotes general appearance.

Motion in district court on appeal from munliclpal
court for judgment against garnishee was a general
appearance and that notice of appeal was ineffective
was immaterial, 178M366, 22TNW20{.

It a party so far appears as to call into action powera
of court for any purpose, except to declde its own jurla-
diction, it i3 a full appearance. State v. District Court,
192M602, 268NW7. See Dun. Dig. 479,

One seeking a change of venue, enterlng appearance
generally, cannot question jurisdiction. Id. See Dun.
Dig. 479, 10104

Appellants, by serving thelr answer to complaint and
thereafter moving court to strike or amend complaint,
made & general appearance, which was not withdrawn
or annulied by stipulation subgequently entered. Kaiser
v. B., 197TM28, 265N'W3826. See Dun, Dig. 476, 479,

Where defendant appeals from a judgment rendered
by a justice court to a superior court for trial de novo,
such appenl constitutes a general appearance in action
and amounts to a walver of any previous want of juris-
diction, Minneapolla Sav, & Loan Ass'n v. K., 138M42),
270N'W148, See Dun, Dig, 476, 479.

In determining whether an appearance is general or
apeclal, court will look to purposes for which 1t was
made rather than to what party labeled it. Van Sloun v,
D., 199M434, 272NW261. See Dun, Dig, 479, 481,

Evidence sustains finding that owner of land, through
which town board laid a public road, waived service-of
notice by appearing speclally and objecting to juriadic-
tion of board, but particlpating in proceedings and pre-
genting manner in which roand would be a detriment and
damage to hig farm, Peterson v. B, 139M445, 2T2NW3SL,
See Dun, Dig. 482, 8954,

10. Appenrance held apecial,

A special appearance is8 not made general by a con-
sent to an adjournment, 177M182, 225N'WS,

12. Wailver of specinl appearance,

A party appearing specially and objecting to jurisdie-
tion of court over his person does not walve objection by
anawering to merita and proceeding with trial, even
though objection ig overruled. Sellars v, S, 156MI143,
254NW425, See Dun. Dig. 482.

9239. Appearance and its effect.

Clerk may enter judgment in actlion on note without
notice to defendant. Anton, (USDC-Minn), 11FSupp34s,
29AMB(NS)T7.

The parties to a Judgment are entitled to notlce be-
fore an amendment as to a matter of substance can ba
made. 181M329, 232NW322. See Dun. Dig. 5093.

Defendant against whom a default judgment 13 entered
13 out of court, and he is not entitled to notice of
further proceedings in the case. Anderson v. G. 183M
336, 236N'W43B3. ee Dun. Dilg. 486(74).
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Appearance to guestion jurisdiction. Brady v, B, 186
M440, 241N'W393,

Service of a complaint in intervention upon attorney
for plaintiff in a pending action, if said complaint is
otherwise sufficient, confers jurisdiction upon district
court to hear case, Scott v. V,, 193M465, 258N'WE17. See
Dun. Dig. 4808.

An order of court commissioner and writ of habeas
corpus having been igsuved, it was error for distriet court
judge to vacate one and quash other upon order to show
cause directed to and served upon court commissloner
alone, without notice to petitioner for writ or his at-
torney, real party in Interest. State v. Hemenway, 184
MI24, 259NWEET7. See Dun, Dig, 4138 .

Upon ex parte application for o declaratory judgment
for unpaid alimony and for execution, trial court may,
in its discretion, require notice of application to bhe given
to other party to proceedings, even though statutes do
not require giving of notlce in such cases. Kumlin v. K.,
200M26, 27T3N'W253. See Dun. Dig. 2811,

Where garnishee voluntarily appears and discloses he
thereby walves defects in Earnishee afftdavit and sum-
mons, and irregularities taKing place prior thereto are
not juriadictional, but it does not follow that thereby
main defendant is prevented from taking advantage of
such defects If he acts promptly. Melin v, A, 2835NW
830, See Dun. Dig, 3961, (74, 75).

9240, Service of notices, etc.

Scott v, V., 193M465, 258NWE1T; note under §9239.

Certiorari in compensation proceeding to review
decision of the Industrial Commission must be served
on the adverse party, but may be served on his attorney
;\él%o has appeared in the proceeding. 171M519, 214NW

Service of motion for extension of time for redemp-
tion from mortgage foreclosure sale upon attorneys
who made such foreclosure by advertisement i3 good and
effective mervice upon mortgagee who bild in premises
at sale, Service on mortgagee by mall is not authorized.
!g%%nson v. C, 192M81, 256N'W812, See Dun. Dig. 6392,

Notice of application for extension of period of re-
demption from mortgage forecloaure is not original proc-
¢58, and may be served as other notices are served in a
pending actlon or proceedings, and may be served by
mail on attorney, where both attorney and mortgagee
are nonresidents and attorney’s residence is known. Riv-
kin v. N., 195M635, 263NW920. See Dun, Dig. 8731

Where attorney for mortgagee appoints a resident ate-
torney upon whom mortgagor is directed to serve papers
in proceedings, nothing to contrary belng shown, pre-
sumltjtlon is that he had autherity to make such appoint-
ment.

A notice of appeal from probate court to distriet court
is not “process,” and service on election day is not pro-
l’]sijhiu;?r_lr.!n Dahmen's lstate, 200M55, 273NW364. See lun.

. .

9242. By mail—When and how made.

Swanson v. C., 192M8&1, 255N'W812; note under §9240.

Service of notice is complete when the notice is prop-
aerly malled, 175M112 22Z0NW435,

“Place of residence” means the munlecipality where-
In the addressee resides and not the house that he
occupies as a home. 175M113, 220NW435.

Section 2684-8 authorizing a substituted service of
process upon nonrestdents using our highways, 1s con-
stitutional, I17TMJ0, 224NWE94.

This gection does not apply to Droceedings In the
probate court. 183¢MGET0. 231N W218,

Notice of appeal from probate court actuaily received
through the mail was equivalent of personal service.
TDTGB\éermey's Estate, 192M265, 256NW104. See Dun. Dig.

A notlece of appeal from probate court to district court
Is not “process,” and service on eclection day is not pro-
?)i‘h'tef;dfgthmen,s Estate, 200Mb5, 273NW364. See Dun.

0243. Defects disregarded—Amendments,
sions, ectc.

See notes under §i9283, 9285,
Motion to open Jjudgment and vermitting answer is
ggodressed to the discretion of the court. 176M59, 222NW

exten-

Thls section did not cure fatal defect in notice of
appeal specifying wrong county in describing judgment
appealed from, 178MGOI, 228NW174.

A court may correct clerical errors and mistakes to
make Its gudgments and records conform to what it
intended, but this does not apply to matters of sub-
stance invoiving judiclal consideration or discretion, and
in the latter cases notice to the parties invelved is
necessary. 181M329, 232NW322. See Dun, Dig. 5098,

In actions against two physicians for malpractice
court properly permitted amendment alleging employ-
ment of both defendants and partnership relation be-
tween them. 181M381, 212NW708, See Dun. Dig T701.

Thera was a defect fatal to Jjurisdiction where com-
plaint laid venue In distriet court but summons in-
correctt{l‘gut it in municipal court. Brady v. B.. 18EM
440, 241 393. See Dun, Dig. 7805,

That a return of service described a lessee in pos-
session of a garage as “H. A. Salisbury” when in fact

CH. 77—CIVIL ACTIONS

his name was Hector A. Salvail does not invalldate
service, Rhode Island Hospital Trust Co. v. C., 191M354,
254NW466. See Dun. Dig. 6326, 6921, 7818,

Court cannot appropriate to itself a jurisdietion which
law does not give it by correcting or permitting correc-
tion of a notice of appeal after time for taking appeal
has' expired. Strom v. L., 201M226, 275NW833. Sece Dun.
Dig. 7805, 8947, 8454,

MOTIONS AND ORDERS

9216, Defined—Service of notice.

A motion to strike out evidence must speclfy the
abjectionable evidence, 173ME01, 21TNW601.

An order of court commissioner and writ of habeas
corpus having been issued, it was error for district court
judge to vacate one and quash other upon order to show
cause directed to and served upon court commissioner
alone, without notlce to petitioner for writ or his at-
torney, real party in interest. State v. Hemenway, 194
M124, 25INWE87. See Dun. Dig. 6497.

Fact that notlce of motion, duly served, was not filed
with clerk of court until after hearing of motlon, both
Fartles. by their counsel, being present and taking part
n hearing without objection, did not affect gurlsdictlon
of court to hear motion. Wenell v. S, 194M368, 260NW
503. 8ee Dun, Dig. 6497,

Motlon that court withdraw lIssues from jury and
make findings and order for judgment on behalf of ap-
pellant on all issues in cause cannot be conatrued as a
motton for direction of verdict. Ydstie's KEstate, 135M
501, 263N'W447. See Dun, Dig, 6492,

Strict rule of res adjudicata does not apply to motions
in a pending action; and distriet court has jurisdiction
and may in its d{scretion allow renewal of a motion to
vacate a judgment and relieve from default, and irregu-
larity of failing to procure leave to make it is cured by
overruling of objectlon to hearing of second motion,
Wilhelm v. W., 20121462, 276NW804. See Dun, Dig. 5181.

Municipal court of Worthington organized under Laws
1894, c, 229, has right to issue an order to show cause,
thereby shortening time for hearing on motion to vacate
g,gsx;rit of attachment. Op, Atty, Gen, (36la), July 19,

9247, Motlons, etc., where noticed and heard.

174M397, 219NW4ES,

In action on bond of administratrix against companhy
assuming obligations of surety arising after specified
date, answer raising only gquestions relating to con-
struction of the assumption agreement and the legal ef-
fect of order of probate court surcharglng account of
administratrix presented questions of law only and did
not preclude summary judgment on pleadings. Natlonal
Surety Co. v. E,, (USCCAS), 88F(2d4)399.

In action on bond of administratrix against company
which assumed obligations of surety arising after speci-
fied date, answer qualifylng charge with reference to
extent of liability assumed involved only interpretation
of contract and did not preclude summary judgment on
plendings. Id.

Summary judgment on pleadings is precluded where an
issue of fact is raised and such a judgment must be sus-
%gined by undisputed facts appearing in the pleadings.

Motion for new trial must be heard within judge’'s
judicial district unless consent is given by the parties to
hear it outside of district. 173M271. 21TNW3G1.

Motion for judgment presumed truthfulness of snawer
for writ In mandamus, 178M442, 22TN'W891,

Judgment on pleadings canhot be granted where the
complaint contalns materlal averments which are
denled by the answer or where the answer seta up
pr%er affirmative defenses.  180M9, 230NW118.

2 rule of practice and procedure in moving for
judgment upon the pleadings and upon the opeéening
statement of c¢ounsel established by Barret v. M, St. P.
& 8. 8. M. Ry, Co., 106M51, 117TNW1I047, 18LRA(NS) 4186,
130Am.Bt.Rep.bB6, and 8St. Paul Motor Vehicle Co, wv.
Johnaton, 127M443, 14INWBE67, followed. Mahutga v. M,
182M362, 234N'W474, See Dun. Dig. 7689, 9713(27).

For the purpose of motion for judgment upon the
pleadings in mandamus, the allegations of the answer
must be accepted as true. State ex rel. Erickson v. Magie,
183M60, 235NWH26. See Dun. Dlg. 7633(98).

Where order on appeal permitted party's right te re-
new o motion to vacate a judgment on a speclfled ground,
a delay of filve years in making such motlon was such
laches as to justify jts denial. Roscoe Black Co. v, A,
185M1, 239NW763. "See Dun. Dig. 5360. 6502,

Motion for judgment on the flepdings was properly
granted where they showed that plaintiff was not real
party in interest. Prebeck v. V. 186M303, 240NW390. See
Dun. Dig. 7689,

That other persons, not partles to action In which
Judgment attacked was rendered, are not made parties
defendant, does not prevent judgment on pleadinga.
Murray v. C., 186MI192, 242NW706. See Dun. Dlg. 7888.

In a motion for judgment on pleadings, only pleadings
can be considered, and a contention supported by
affidavits tending to show_that a pleading is sham is not
for conalderation. Bolstad v. H., 187M60, 244NW338 See
Dun, Dig, 76%2.

Because one motlon for judgment on pleadings has
been denied, district court fs not without power to hear
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and grant a second motion for same relief. Lamson v.
T., 187TM368, 246NW627, See Dun, Dig. 6503, 76%4a.

For purposes of a motion for judgment on pleadings,
an allegation that there was due, without question, to
plaintiff from defendants, a sum liguldated by con-
tract, prevails over a pleaded release, by its terms em-
bracing all plaintiff's demands agalnst defendants and
releaging them upon ﬁaymenl: of much less than alleged
liguidated demand. opkins v. H., 189M322, 24INWos4,
See Dun. Dig. 7693.

A motion for judgment on pleadings Is not a favored-

way of testing sufficiency of a pleading; and if by a lb-
eral conatruction pleading can be sustained such a motion
will not be granted. Gostomeszlk v. G., 1931M119, 253NW
376. Bee Dun. Dig. T694.

Motion for judgment on pleadings by plalntiff Is in
nature of a demurrer, and challenges suifliciency of
answer and admits facts therein set out as true. North-
western Upholstering Co. v. F,, 193M333, 258NW1T24.
Dun. Dig. 7690a, 7693.

In deciding a motion submitted upon affidavits, court
ia not required to make findings of fact. Strelasguth v.
C., 198M17, 268NW638. See Dun, Dig, (499a.

t is permissible in the aound discretion of the court
to recelve oral teatimony upon the hearing of a motion,
Meddick v. M., 204M113, 282NWET76. See Dun, Dig. 6499,

0248, Ex parte motions.
173M271, 21TNW351; note under $9247.

PLEADINGS

9249. Pleadings, etc.,, how regulated.

Title by adverse possession may be proved under a
goneral allegation of ownership, 171M488 214N'W283.

A demurrer searches ail preceding pleadings. 172M
328, 215NW186.

While pleadings are but means to an end to proper
administration of substantive law, yet they are to be
applied and enforced so as to disclose fully and freely
respective claims of parties and thereby facilitate and
hasten trial of fssuea, W, T. Rawleigh Co. v. 5, 192M
483, 26TN'W102, See Dun, Dig., T498a,

Specific allegations in a pleading prevaill over general
allegations. Northwestern Upholstering Co. v. F.,, 193M
333, 258N'WT724. See Dun. Dig. 7722,

FPrimary object of pleadinga Ig to appraise each party
of prounds of clalm or defense asserted by other, in
- order that he may come to trlal with necessary proof and
be saved expense and trouble of preparing to prove or
disprove facts about which there §s no real controversy
between parties. Rogers v, D., 196M16, 264N'W225. See
Dun. Dig. T498{23).

Ohject of pleadings ta to apprise each party of grounds
of claim or defensc asserted by other in order that he
may come to trial with necessary proof and be saved ex-
pense and trouble of preparing to prove or disprove facts
about which there ig no real controversy between parties,
Fortune v. F., 2060M347, 274NWhH24, See Dun. Dig. T498.

‘While pleadings are but means to proper administra-
tlon of substantive law, yet rules thereof are to be ap-
plled and enforced so as to disciose fully and freely
respective claims of parties and facilitate and hasten
trial of issues, Id. See Dun. Dlg. 7498a.

An allegation In a petition for a writ of habeas corpus
that two criminal informations were based upon exactly
same facts is not an allegation of a conclualon of law but
one of fact, admisslon of which by state concedes truth
of statement except In so far as statement is contradicted
by coples of Informations attached to petition, State v,
Utrecht, 287TNW229, See Dun, Dig, T517.

9250. Contents of complaint.

6. In genernl.

The prayer for relief is not a part of the cause of
action and is not traversable. 174M410, 21INWTED.

Suit held one for rescission and not for damages for
fraud notwithstanding reference to recovery sought as
damagea. 17TM256, 2I5N'W12,

Where complalnt was brosd enough to cover elther
conversion or replevin, court properly required an
election. 181M356, 232ZNWE22. See Dun. Dig. 7508(22).

Special damages must be specially pleaded. Smith v.
A., 1B4M238, 238NW479. See Dun, Dig, 2581,

A common count for money had and received is a good
g}gg.t(iég}g. Olesen v. R., 184M624, 238NW12, See Dun. Dig.

In action for malpractice, evidence as to use of
restralnt as contributing to cause of death held admis-
sible under general charge of negligence. Brase v. W,
192M304, 256NW176. See Dun. Dig, 7450e.

1. Suhbdivialon 1.

Default judgment was not void because caption of
complaint named wrong court, where summons to which
it was attached named proper court. 175MG597, 222N'W231,

in determining who parties to action are, complalnt
must be taken as an entirety, and allegations In body
of complaint control caption. State v. District Court of
St. Louls County, 200M207, 27T3NWT701. See Dun. Dig. To0%.

2. Subdivision 2.

Clalms of creditors cannot be aggragated to make up
amount neceasary to federal court's juriadiction of a
creditor's bill, nor will general allegation that the sum
invelved exceeds such amount avall where bill discloses

See

§9251

Elzlg;ééi‘;} is insufficlent. Frank & Lambert, (CCAS8), 9TF

Foreign lawa are facts, and, like other facts, must be
pleaded when they are isgsuable, but not when they are
merely prohibitive or evidentiary. 176M406 ,223NWG614.

‘Where newspaper articles complained of were not
libelous per se, complaint must state extrinsic facts or
circumstances showing that they were ilbeious In fact.
178M61, 225N'WI06.

Complaint against bank to recover on note signed
by director individually, held not to state a cause of
action for money had and recefved. 131M29%4, 23ZNW336.
Sea Dun, Dig., 6128,

Allegation that driver negllgently ran car upon and
againgt plaintiff Is a sufficient charge of actlongble
negligence, in the absence of any motion to make the
complaint more definite and certain. Saunders v. ¥T.,
%gflg{({ﬁ) 233NW599. See Dun, Dig, 4166(42), T058(26),

Complalnt held to state a cause of actlon as agalnst
an objection to the Introductlon of evidence thereunder.
Krzyaniak v, M., 182M83, 23INW595. See Dun. Dig. T528e.

The charge to the jury was erroneous because it por-
mitted the finding of negllgence on anp Iindependent
ground not included in the pleadings. Farnum v, P,
182M338,- 234NW646, See Dun, Dlg. T061(61),

Complaints held to charge collusive arrangement
among bidders for hilghway construction following
stifling regulations and limlitations by highway depart-
ment resulting in bids 80 grossly excessive that their
acceptance by department amounted to constructive
collusion with such contractors. Regan v. B, 188M192,
24TNW12. See Dun, Dig. 4480,

Facts constituting fraud must be specifically alleged.
Rogers v. D, 196M16, 264N'W225, Sees Dun..Dig. 18186,

Irimary function of a complaint ls to state facts con-
stituting a cause of action so as to apprise defendants
of what plaintift relies upon and intends to prove. Baker
v. H., 202M231, 27TTNW925. See Dun. Dig. T7526b.

Ultimate, and not evidentlary facts, should be pleaded.
Larson v. L., 204M80, 282NW669. See Dun, Dig. 751G,

A demurrer admits all material facts well pleaded, and
algo all necessary inferences or conclusions of law
whether stated of not, which follow from facts well
pleaded. Stark v. K, ZB85NW466. See Dun, Dig, 7543,

Minnesota pleading as *“fact pleading.” 13MinnLaw

Rev3d8.

Causes of actlon blended. 2ZMinnLawRev498,

3. Subdivision 3.

Labeling of a complaint to characterize it 13 unneces-
sary and improper, and nature of cause must be deter-
mined by facts alleged and not by formal character of
complaint, and may be had if facts proved within allega-
tions of pleading are justifled aithough pleader might
be mistalken as to nature of his cause. Equitabhle Hold-
ir"r;;‘j-.sgo! v, B, 202M529, 27ONWT36. See Dun. Dig. 7526a,

o N

9251. Demurrer to complaint—Grounds.

?ﬁ]. In general,
*leading in federal court after removal of cause. Shell
Petroleum Corp. v, 8, (DC-Minn), 25FSupp879.
Complaint cannot be made for the first time at the
close of the case that the complaint does not state a
cause of actlon, where the case has been tried on &
deflnite theory or lssues. 171M363, 214N'WH5S.
On demurrer a pleading is to be construed liberally In
g?\z:gr of pleader. 131M261, 232NW324. See Dun. Dig.

When a complaint states a cause of actlon resting
upon a particular statute, the constitutionality of the
statute may be ralsed by demurrer. 181M427, 232NW
737. See Dun., Dig. 7540.

On demurrer allegations of com
as true. Regan v. B, 188MI192, 247
7542,

A Jjudgment entered pursuant to an order sustaining
a demurrer to o complaint on ground that it falled to
state f cause of action because of defective pleading In
that it alleged in alternative facts constituting a good
cause and facts which did not is not a bar to a subse-
quent actlon in which defectlve pleading is corrected so
as to state a good cause of action, Rost v. K., 196M219,
262NW450. See Dun. Dig. 5183, 7559.

A demurrer ralses an lssue of law, determination of
which constitutes a trial by the court, and docs not
ralse any question of fact, or a mixed question of law
and fact. Smith v. 8, 204M255, 283NW239. See Dun, Dig,
7540(43).

2. Defect must appear on face of pleading.

In action by wholesaler agalinat retaller and sureties.
allegation in answer of sureties that plaintiff and main
defendant sold drugs contrary to statute, held a mere
conclusion of law, W. T. Rawleigh Co. v, 8., 192M483,
25TN'W102. See Dun. Dig. 7498a, 7517.

" Conclusions in g pleading must be justified by particu-
Iar facts upon which they are based. Alichele Bros. v.
8., 194M281, 260N'W280. See Dun, Dig., 7722.

Slander of title !s not an crdinary action for defama-
tion, but 18 in nature a trespass on the case for recovery
of special damages, and special damazes should be al-
leged. Hayward Farms Co. v. U, 194M473, 260NWS§68.
See Dun, Dig. 6538,

lalnt must be taken
W12, See Dun. Dig.
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4, For want of enpacity to sue.

Objection of lack of capacity to sue must be taken b
;Ize;}nurrer or anawer, or it is walved. 175M226, 220N
Defendant is not, after consolldation of several suits
into one, in a position to urge objection that when two of
suits were begun plaintiff had no capacity to sue or that
a cause of action was split In one of consolidated aults.
E. BE. Atkinson & Co. v. N, 193M175, 258NWI151. See
Dun. Dig. 7678,

5. For pendency of another nction,

Demurrer iz not avallable when the pendency of the
other action does not appear upon the face of the com-
plaint. 176M529, 224N'W149,

8. Defect of partiea.

A party who is properly made defendant cannot object
by demurrer that other parties are improperly joined
with him as defendants, 173MGT, 214NW778,

One claiming a defect in parties is required to distinctly
ralse and specifically show wherein defect consists, nam-
ing person or persons that should be joined. Serr v.
B., 202M165, 278N'W365. See Dun. Dig. 7324.

Action on a bill or note payable to bearer, or endorsed
In blank, may be maintained in name of nominal holder,
possession being prima facie evidence of his right to
sue, and cannot be rebutted by proof that plaintiff has
no beneficlal interest, or that others are interested in the
proceeds, or by anything else but proof of mala fides.
Northwestern Nat. Bank & 'Tr, Co. v, H, 286NW717. See
Dun, Dig. 1034, 7315.

7. For minjoinder of eauses of anction.

Though there may be a misjoinder of causes of action
In uniting disconnected contract and tort actions, the
misjoinder will not be considered when hot urged on
agpea.l by the demurrant. Olesen v. R.. 184M624, 238N'W
12. See Dun. Dig, 366(52).

Bondholders sulng trustee in trust deed may combine
In one action damages sustained because of excessive
price at which trustee bid in property at foreclesure sale
with damages sustained for neglect or milsmanagement
of property after expiration of redemption period. Sneve
v. T, 192M355, 256N'WT30. See Dun. Dig. 7H06.

Where demurrers are Interposed to a complaint on
ground of misjoinder of causes, if no cause of action is
stated In matter asserted to constitute wrongful jolnder,
there is no misjoinder of causes. Aichele Bros. v. 8., 194
M231, 260NW290. See Dun, Dig. 7554,

Causes of action blended. 22MinnLawRev498,

8. For fallare to state n cause of action,

General demurrer on ground that complaint did not
state a cause of action was good where upon face of
complaint it appeared that cause of action upon an
accident policy accrued more than two years prior to the
{ssuing of the summons, the provisions of §3417(14
rt&%gizng heen Iincorporated in the policy. 174M354, 21

86, .

This was true even though plaintiff alleged she was a
minor, where application for policy was made part of
comd)lalnt and showed she was not a minor. 174M354,
213NW 286,

When a complaint in which a contract i1s pleaded In
haec verba, is demurred to on ground that it falls to
atate facts sufficient to constitute a cause of actlon, and
contract is ambiguous as to Intent of parties because
of uncertainty of language used, construction of party
pleading it should be accepted if such construction is
reasanable. Anchor Casualty Co. v, C., 2003111, 273NW
647. See Dun. Dig. 7542(51).

In determining suffleiency of a complaint when chal-
lenged by general demurrer, demurrer will be overruled
if, under any view of facts pleaded, a cause of action is
stated, and It i3 immaterin]l that complaint contalns
alternative allegations, if complaint taken as a whole
contains sufficlent unobjectionable allegations to sustaln
it. Kaiser v, I3, 200M545, 2TANWGS0, See Dun. Dig.
7528a, T549, 7724,

Demurrer was properly sustained where no one could
tell from reading complaint what plaintiff intended to
prove. Baker v. H., 202M211, 27TNW925. See Dun, Dig.
75826h,

Test of sufficlency of a complaint on general demurrer
is not whether it states precise cause of action intended,
or whether pleader appreciated nature of his remedy, or
asked for appropriate relief, but whether facts stated,
expressly or inferentially, giving to language benefit of
all reasonable intendments, show plaintiff to be entitled
to some judicial relief, Hartford Accident & Indemnity
Co, v. D, 2020410, 278NW591. See Dun. Dig. 7528a.

On appeal from an order sustaining a demurrer, weall
pleaded allegations of complaint are to be considered
as true, McCarthy v. C., 203M427, 281INW769. See Dun,
Dig. 7542,

A party is entitled to defnite information as to the
theory upon which it is claimed he is liable; but where
the pleading is so drawn as to make It Impossible to
determtine deflnitely what acts or defaults may be claimed
to support the final claim of liability, the remedy Is not
demurrer but a motion to make the bleading more defi-
nite and certain. Smith v. 8, 204MZ55, 28INW23). See
Dun. Dig. 7528a, 7646, 7648.

A demurrer admits all material facts well pleaded, in-
cluding all necessary inferences or concusions of law
which follow from such facts. Id. See Dun, Dig. 7538(a)
(37), Tb42(45), T546.
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Test of a complaint on general demurrer is not whether
it states preclge cause of action intended, or whether
pleader appreciated nature of his remedy, or asked for
appropriate relief, but whether facts stated, expressed or
inferentiglly, giving to language beneflt of all reasonable
intendments, show plaintiff entitled to some judicial re-
lief. Id. See Dun. Dig, 7549(77, 78).

A demurrer admits ali material facts well pleaded,
and also all necessary inferences or conclusions of law,
whether stated or_not, which follow from facts well
pleaded. Stark v, K., 285NW466. See Dun. Dig, T542,

A demurrer admits all facts well pleaded and all nec-
c9sary inferences or conclusions of law, whether stated
or not, which follow from facts well gieaded. State v.
Clousing, 285NW711l. See Dun. Dig. 7542,

Admission by demurrer does not extend to facts of
%vs%ch court will take judicial notice, 1d. See Dun. Dig.

9. Not ground for demurrer,

Demurrer will not lie hecause wrong relief is demand-
ed In the complaint or groeater rolief than the facts war-
rant. 17T4M410, 219NW7T60.

A complaint {s not demurrable because It asks for
wron% relief. Johnson v. 189M293, 24INWITT. Sese
Dun. Dig. 75556(20).

9252. Requisites—Waiver.

%. In general.

Objections on ground of defect of partles must be
raised on demurrer or answer and if not so raised, matter
is waived. Spinner v. M, 190M390, 251N'W208. See Dun.
Dig. 7323, .

Where complaint on its face does not state cauge of
ac¢tion because barred by statute of limitations, defend-
ant may present his defense either by demurrer or by
answer. Roe v, W., 131M251, 264NW274. See Dun. Dig.

4, Objection by answer,

In action for specific performance of a contract to
leave property of which deceased died possessed to plain-
tiff, defect of parties defendant must be raised by answer
where complaint does not disclose such defect. Hanson
v. B, 199M70, 2TINW127. See Dun, Dig, 7651,

5. Wnaiver.

Northwestern Nat, Bank & Tr. Co, v, H.,, 286NWTLT;
note under §9251, note 6.

A pleading first attacked on the trial should be llberal-
ly construed, 171M358, 214NW49,

Objection to the sufficlency of the facts to constitute a -
cause of actlon may be taken for the firast time on appeal,
173M198, 21TNWI118.

Appearance in response to Wwrit of mandamus and
asking for an adjournment to enable answer does not
waive defective p‘l{eat}ing. 117t3L'It198, 21'11'~TW’1[1)9.t N b

bjection of lack of capacity to sueg must be taken
gegnflrrer or AnEwer, or l’it: ig wa.iveg. 175226, 220N¥¥

22.
A misjoinder of partles plaintiff not ralsed by demurrer
or answer is waived. First Minneapolis Trust Co. v. L.,
185M121, 240N'W459. See Dun, Dig. 7323,

Defendant did not waive statute of limitations by

leading guilty after his demurrer to information had
geen overruled. State v. Tupa, 194M488, 260N'WET5. See
Dun. Dig. 4418.

Corporate beneficlary under a will not making motion
to dismiss action by certain heirs for specific performance
ot an agreement to distribute part of estate to heirs of
decensed, waived defect ln partles from omission of cer-
tain nieces and nephews of decedent, it appearing that
enforcement of agreement was for beneflt of all helrs, who
otherwiae would have recelved nothing, and there belng
no foundation for claim that corporation might be com-
pelled to defend other litigation, and there having been
no motion to have other parties brought In as additional
parties, Schaefer v, T. 133M610, 273INW190. See Dun.
Dig. 7323, 7328, T329.

For defect of parties, objection must be raised either
by demurrer or answer, and If neither is done, defendant
cannot later ralse objection by motion for dismissal, for
judgment on pleadings, for direction of verdict, or by
objection to evidence. Serr v. B, 202M185, 278NW355h.
See Dun. Dig. 7323, 7508,

Defense that a government corporate instrumentality
{s fmmune from suit will be noticed, even if raised for
first time gfter trial on argument of alternative motion
for judgment notwithstanding verdict or & new trial
Casper v, R., 202M433, 278NW§%6. See Dun, Dig. Té81,
7731,

If complaint does not state a cause of action one an-
swering complaint may file objection to Introduction of
avidence and an adverse ruling will present proper
guestion for review on appeal from judgment. Weiland
v. N., 203M600, 281N'W364, See Dun. Dig. 7561a.

Any error in overruling demurrer to complaint cannot
be considered where defendant avalled himself of priv-
ilege granted to answer. Id. See Dun. Dig. T661a.

9253. Contents of answer,

« In general.

onclusions. 172M398, 2158NWT383.

Where collectlon bank bhecomes ingolvent on day (it
pends draft for proceeds to bank In which it has deposlt,
latter bank is entitled to a set-off deposit against cole

lectlon. Storing v. F. (USCCAS8), 28F(2d)587.
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In federal court an answer was held sufficient although
it did not state the names of those making the war-
rattieg upon which the defendant relied, where there
was no demand for such names, and If such demand had
been made It could not properly be granted under the
ptate practice. Commander Mllling Co. v. Westinghousa
Elec. & Mfg. Co. (USCCAS8), TOF(2d)469.

Where complaint, in & suit for damages and an in-
junction, alleges fixing of a level and consatruction and
maintenance of a dam which raises above high-water
mark level of a navigable lake, major Part of which is
outside county, such county, when It pleads that it did
not construct or maintain dam, may avail itself of de-
fense of ultra vires through it does not specifically plead
it, since complaint shows on itas face that county was
without authority over level of lake in quesation. Erick-
son v, C., 130M433, 252NW219, See Dun. Dig, 2288, 2302,
3459, 7674,

In_replevin for soda fountaln in which defendant
plended tltle by purchase and evidence showed that he
made down payment of less than value of fountain and
gave plaintif note and chattel mortgage, verdict for
defendant was contrary to law where he relied on fraud
and deceit but did not counterclaiin for damages nor ask
for rescission., Knight Soda Fountain Co, v, D., 192M387,
256NWE57. See Dun. Dig. 8424,

Court suggests query with respect to whether equities
of defendants in tort case may be litigated and a judg-
ment reached to settle whole matter, not only as between
plaintift and defendant, but also as between the latter.
Kemerer v, S, 201M239, 276NW228. See Dun. Dig. 1924.

DENIALS

2. Effect of general deninl,

Where plaintiff in replevin for mortgaged chattels
deciares generally as an owner entitled to possession,
the defendant, under general denlal, may prove pay-
ment of the debts secured by the mortgage., 176M406,
223NWE18.

Where sult 1s brought on illegal contract, defense of
illegality can be raised under a general denial or by the
courl on its own motion. Vos v. A., 131M137, 253NW549.
See Dun. Dig. 7572,

Where plaintiff in reptevin alleged that he was owner
and entitled to immediate possession of automobile, de-
geribing It by motor and repglstration number, and an-
swer was a general denial, plaintiff could prove that
defendant's sole claim of title and right of possession
was based upon documents tainted with usury, Halos v.
N, 186M387, 265NW26. See Dun, Dig, 8412,

In action to recover wages under contract of hire, com-
plaint setting out contract and performance thereof, de-
fendant was not entitled to show modification or canhcel-
lation of the contract under a general denial. Davis v.
R, 19TM287, 266NW856. See Dun, Dig, 7574,

Denlal of execution of an Inatrument puts in issue its
making, genuineness of signature, and delivery, where al-
leged aigner is dead. (’Hara v. L., 201M618, 27TNW232,
See Dun. Dig. 19%18.

I.t contributory negligence is made out from plain-
tiff’s proof, defendant may take advantage thereof with-
out pleading it as a defense., l'orseth v. D., 202M447, 278
NWI04. See Dun. Dig. 7060(56).

While defendant may take advantage of a plaintiff's

-contributory negligence If it appears in evidence even

though not pleaded as a defense, where defendant neither
requested tssue to be submitted nor took exception to
atatement in charge that plaintiff was not gullty of con-
tributory negligence, a new trial cannot be awarded,
even though that issue might properly have been sub-
mitted. Id. Bee Dun, Dig. T360(56), 9792,

Bar of statute of limitations is an afMrmative defense
and must be pleaded by demurrer or answer. Rye v. P,
3030567, 282N'W46%. See Dun. Dig, 5661,

There being no inconsistency between them in point
of fact, defendant in a slander sult may join with his
general denlal the plea in justification that, whether he
did or did not use the words charged, they spoke the
}Iglslréh Woost v, H,, 204M152, 283NW121., See Dun. Dig.

‘Where plaintiff in action on note falled to plead that
note had been presented for payment, dighonored, and
that notice of dishonor had been glven to indorser, or
that there had been a walver of presentment and notice
of dishonor, or other circumstances showing that pre-
sentment and notice was not requlred, it was enough
for indorser to stand upon hls general denials, Allen v.
C., 204M235, 283N'W490. See Dun. Dig. 7572

Avallability of defense of contributory negligence dla-
closed by plaintiff's evidence but not pleaded in answer.
16MinnLawRev719. .

NEW MATTER CONSTITUTING A DEFENSE

1Z, Pefendant must not be n stranger to new matter.

A party may not defend an action by asserting facts
or rights which do not concern him and in which he has
ne lawful interest. Schultz v, K., 204M585, 284NWTE2,
See Dun, Dig., 7582,

13. When one of several obligors is xued.

A counterclaim, good only as against a third party
pleaded In a case where the Issue could be determined
without the presence of the third party, was properiy
stricken ocut. 173M183, 21TNW106,

§9254

14, Must be pleaded specially.

In action to recover Interest on awards for taking of
land by city, defendant must plead facts showing that
tender was made. L. Realty Co, v, C., 183M489, 23TN'W
192, See Dun. Dig, 3104,

Defendant relying on statute or decislons of another
gtate must- plead them unless case is_ tried b
acquincscence as to what taw is, Smith v, B, 187M220,
244NW3826. See Dun, Dig. 3789,

In action for fraud against co-promoter of corporation,
discharge of cause of action by settlement with receiver
of corporation was matter of afiirmative defense which
must be pleaded and proved. Barrett v. 8., 187M430, 246
NW3E30. Sea Dun. Dig. 7585,

Though there was technical error in failing to ape-
clally plead a letter relled upon as tolling statute of
imitations, there was no prejudice to defendant where
case had been tried, and letter was well-known to both
parties, and there was a full hearing on the issue, Olson
v. M., 195M626, 264NW129%, See Dun, Dig, 424, T675.

Defenae of modification or cancellatlon of a prior con-
tract ia new matter in nature of confesslon and avoidance
and must be pleaded specially in order that evidence
thereof can properly be admitted. Davis v. R., 13TM287,
266N'W8b65. See Dun, Dig. 7585,

#254. Requisites of a counterclaim.

1. Nnture of counterclaim.

Where collection bank becomes insolvent on day it
sends draft for proceeds to bank In which {t has deposit,
iatter bank is entitled to set-off degoslt against collac-
tion. Storing v, F, (USCCAB), 28F(2d)587.

Defenses and set-offs avallable against an assignor
are available against his assignes., Andresen v. Thomp-
gon, (DC-Minn), §6F(2d)642. See Dun. Dig. 671, 672,

Pleading in federal court after removal of cause, Shell
Petroleum Corp. v. 8., (DC-Minn), 26FSupp879.

Probate court has no jurisdiction of claims by personal
representatives against credftors of a decedent, but
guch e¢laims must be enforced In district court. 172M68,
214N'W395.

The debtor of an Insolvent bank when sued by its
receiver, cannot set oft his liabilltg as & surety for the
bank on a depository bond. 172MS80, 214NW792,

A debt due an insolvent bank for borrowed money
cannot be offset on a liabllity which has accrued against
the debtor as a surely for ithe bank on a depository
174M102, 218NW456.

Counterclaim for damages to the business of defendant
was properly dismissed in actlon for the price of milk,
defended on the ground that the milk was adulterated,
where although the defendant lost some customers there
was nho proof and no offer of proof of loss of profita.
174M320, 215N'W159.

School district held entitled to set-off against warrants
the amount of tax funds embezzled by bank's officers
and school treasurer. First Nat. Bank of Windom v. C.,
184M635, 238N'WE34.

In actlon against employee to recover for wrongful
appropriation of employer's property, a counterciaim for
damages for a discharge without cause hefore expiration
of year for which he was employed may not be stricken
a3 frivolous, merely upon ground that to an attempted
counterclaim in origlnal answer a demurrer had been
sustained. Danube Farmers Elevator Co. v. M., 197M349,
266NW878. See Dun. Dig, 7670.

2, Compared with defense.

Recoupment s properly pleaded as a defense and
need not be pleaded as a counterclaim. Hoppman v, P,
190M480, 252NW229. See Dun, Dig. 3561 to 3563, 7592,

5. Compared with equitable set-ofl,

Where directors of & bank are insolvent and non-
residents, and the receiver of the bank brings an action
against such directors for making exceasive loans, and
an assignee of the directors intervenes. and asserts a
claim for money pald by the directors Iin satisfaction of
a bond of ths bank as depositary, the unliquidated claim
of the bank, may be set off in equity against_the in-
tervenor's claim.” Andresen v. Thompson, (DC-Minn),
56F(2d)642. See Dun. Dig. 572,

7. Munst exist in favor of the defendant who pleads it.

Right of surety to set off principal's claim against
creditor—effect of principal’s insolvency. l6MinnLawRev

8. Munst exist against the plaintiff.

Asslgnee of a claim must stand in shoes of assignor
a8 affecting right of set-off. Campbell v. 8., 194M503,
26INWI1. See Dun. Dig. 572(47T).

A Co-owner of a farm who signed to a note names of
all ownera as a compahy, without nuthoriti, knowledge,
or consent of other co-owners, will be held to have
signed note in a4 name assumed by him. and {s person-
ally liable thereon, as affecting right of set-off. Id. See
Dun. Dig. 1732, 6915.

10. Must exist agalnst a plaintiff and In favor of B
defendant. i

Rule that a cause of action which cannot be determined
without bringing in a new party may not, without more,
be set up as a counterclaim, is one for testing validity
of a counterclalm as such, and i8 not determinative of
right of a counterclaiming defendant to bring in addi-
tional parties where they are neceasary for full determi-
nation of controversy. Lambertson v. W., 2000204, 273
NWwWoi4, Sce Dun. Dig. 7602,
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11, “Arising ont of the contract,”

Injury to property caused by servant's negligence a
proper counterclaim In action for wages. Magistad v,
A, 17TTM428, 2256NW287.

14. A clnlm on contract in an action on contract,

‘Where landlord brings suit to recover rent, tenant may
recoup daomages caused by a wrongful interference by
landlord with use or possession, although tenant has not
been evicted and has not surrendered premises. Hopp-
man v. P, 190M480, 252N'W22%,

15, When a tort mny be set up as a counterclaim,

Where suit is on contract for recovery of money,
defendant may set up counterclaim for money or prop-
erty wrongfully obtained or taken from him by plain-
%'isrfs Kubat v. Z., 186M122, 242N'W477. See Dun, Dig,

Torts, such as personal injury, libel and slander, se-
duction, and similar wrongs, cannot be set up as counter-
claims in action on contract unless arising out of or con-
;%tffﬂ; with subject of action. Kubat v. Z., 186M122, 242

Claim for damages for fraud in filnancial transaction,
held not proper counterclaim in action for libel,
Habedank v. B., 187TM123, 244NW546, See Dun Dig. 7613,

In actlon to recover damages for libel, defendant may
not counterclaim for an alleged Ilbel, theretefore pub-
lished, by plaintiff of and concerning defendant, as each
libel constituted a separsate transaction. Skluzacek v. W,
196M326, 263NW95. See Dun, Dig, 7613,

10, Effect of fnilure to plend countereclaim,

A counterclaim or offset must be pleaded, but if it ia
such as to constitute a cause of action in faver of a
defendant, he may refrain from pleading it and brlng
suit thereon at a later time. Johnson v. I, 180M29%, 24
NWI177. See Dun. Dig. 7620.

20. Rules nm to pleading countereclaim,

Counterclaim construed to be for damage for breach
of warranty. 179M467, 229NW575.

21. Mode of objecting to counterclaim.

Where g counterclaim states a cause of action agalnst
the plaintiff, the objection that it {s not a proper coun-
terclaim in the particular case 1s walved by not ra[sini
the objection by demurrer or answer. Pruka v. M., 18
M421, 234NW641l., See Dun. Dig. T878(31).

In action by mortgagor to set aside foreclosure, where-
in defendant counterclaimed for damages for wrongful
detention of possession by mortgagor after expiration of
period of redemption, and asked for recovery of pos-
session, objection at trial to litigation of counterclaim
wag without merit, where there was no demurrer nor
reply challenging legal standing of counterclgim, Young
v. P, 196M402, 266NW278. See Dun. Dig. T619.

22, Rellef awnrded.

In action for reasonable value of attorney’s services,
where certaln sum had been pald, it was proper for
court to charge that if wvalue of services was found to
be less than sum paid, verdict should be for counter-
claiming defendant for difference, Lee v. W, 18TM659,
248NW25. See Dun, Dlg. 5044.

9255. Several defences, etc., how pleaded—Answer
and demurrer.

SEVERAL DEFENSES

3. Must be consistent,

It is no proof of inconsistency that establishment ot
one of two defenses make the other unnecessary, incon-
gistency coming in only when proof of one necessarily
disproves the other, and then defenses must be Incon-
sistent in fact. Woost v, H, 204M192, 283INW121. BSee
Dun. Dig. 7580,

Rule of inconsistency, ag applied to pleadings, is meet-
ing with increased disfavor, and is abolished under new
faderal rules. Id. See Dun. Dig. 7680,

Ingensistent defenses sought to be Interposed require
an electlon and upon refusal to make such election court
was justifled in vacating a previous order permitting an
amendment which sought to set up a defense inconsistent
with one Interposed by original answer. Schochet v. G,
204MG10, 284 NW386. See Dun. Dig. 7580,

4. Defenses held consistent.

There baing no inconsiatency between them in point of
fact, defendant in a slander suit may join with his gen-
eral denial the plea in justification that, whether he
did or did not use words charged, they spoke the truth.
Woost v, H., 204M192, 283NW121. See Dun. Dig. 7580.

DEMURRER

8. To one or more causes of action,

A party cannot answer and demur at the same time
and in the same cause. Smith v, 8, 204M255, 233INW2I39.
Hee Dun. Dig. 7H62a.

9256. Judgment on defendant’s default.

3%. In genernl.

Where general denial was stricken as frivolous anad
defendant failed to answer within the time limited by
the court, entry of judgment as for default was proper.
1T1M405, 214NW261.

Action for goods sold and delivered and stated to he
of a reasonable value was an action on contract for the
payment of money only, and judgment should be en-
gelé%?vg}%qthe clerk without an order of court. 173M606,

1 '

CH. 77T—CIVIL ACTIONS

3. Necessity of proving cause of netlon.

In negligence action agalnst hoth master and servant,
ft was not error to submit question of gservant's negli-
gence to jury even though he was in default., Hector
Const. Co. v. B.,, 194M310, 260NW496. See Dun. Dig, 4995.

9257. Demurrer or reply to answer.

16, In general,
~ Pleading In federal court after removal of cause. Shell
Petroleum Corp, v. 8., (DC-Minn), 25FSupp879.

In replevin for capital stock, where counterclaim
getting up llen was interposed and plaintiff dismissed
complaint, a reply asserting a statutory lien was ad-
missible as a defense to the counterclaim, though a de-
parture from the complaint, 171M85, 212NW738.

In mandamus reply to answer is not necessary. 178M
442, 22TNWS89L.

In actlion by lnsurance company to recover money paid
to a director, a general demurrer to answer setting up
g settlement agreement held properly overruled. Mod-
ern Life Ins, Co. of Minn. v, T., 184M36, 23TNW686. See
Dun. Dig. 7556,

Where statute of limitations has been set up in bar of
a right ot action, and plea has been traversed, statute is
generally considered an affirmative defense, and burden
of proof Ia on those seeking to avail themaelves of its
benefit to show that cause of actlon has been barred
thereby. And where part of the plaintiff's demand is
barred and part is not, defendant is obliged to prove
specifically part that falls within protection of statute,
Golden v. L., 203M211, 281NW249, See Dun. Dig. 5667a.

1. Demurrer to answer,

When a-demurrer to an answer i8 overruled and plaln-
tift replies and case Is trled upon issues so framed, he
cannot assert error In overruling of demurrer: but he
may In course of trial contest sufficiency of facts alleged
or proved, Wismo Co. v, M, 186M583, 244N'WT76, See Dun,
Dif. 7166a, 7162, A

n guo warranto defense of improper motive may not
be disposed of by demurrer, State v. Crookston Trust
Co.,, 203M512, 282NWI138. See Dun. Dig. T556. .

2. Reply to answer-—=Departure.
181M115, Z31INW790,

Reply held not a departure from complaint; it merely
meets an attempted defense in anawer, 8tebbins v. F.,
192M520, 258NW324. See Dun. Dig. 7627,

9258. Failure to reply—Judgment.

4. Judgment on the plendings,

‘Where facts appearing from complaint, supplemented
by more detailed narrative of opening statement to jury,
so require, judgment upon pleadings and statement may
be ordered against plaintiff. Plotkin v, N, 204M422, 283
NW1T758. S8ee Dun. Dig. 7689,

0259. Sham and frivolons pleadings,

. In general.

Commander Milling Co. v. W. (USCCAR), T0F(2d)469;
note under §3267.

Action on bond given under G. &, 1923, §6226, where &
surety admitted executlon of the bond and offered a
settlement exclusive of interest, held that general denial
wasg a}'operly striclkken as sham and [rivolous. 173M613,
216N'WT%2,

A motion to strike out answer and for judgment was
properly granted on facts siated. 173M524, 218NW102.

Court properly struck reply as sham and frivolous in
an action for an accounting. 1T4M111, Z18NW459.

On motion to strike, it is the duty of the court to de-
termine whether there is an issue to try, not to try
the issue. 174M315, 210N'W148.

Answers raising no real lssue were properly siricken.
174M496, 218NWT64.

Answer admitting execution of note set out ln com-
plaint and averring that thera was no consideratlon for
note and agreement to eXocUte MOTtgARe to secure it be-
cause the lien right which plaintiff.ireleased had ex-
pired when the agreement was made, Was properly
stricken as sham., 176M254, 223NW142, P

Reply properly stricken na sharf: -178M47, 2256NW001.

In ejectment by landlord against tenant anawer ad-
mitting ownership by plaintiff and poasession by defend-
ant but denying all other allegations, held sham. 179M
349, 229NW312,

In actlon on judgment for damages for obiaining prop-
erty by false pretenses an answer alleging that the judxf—
ment was one based on econtract and was discharged in
bankruptey, held sham and properly astricken out. 180M
482, 23TNW220.

A "sham answer” Is a false answer, a “frivolous an-
swer” is one which {s insufficient on bare Inspection: an
“irrelevant answer” is one which has no redation to the
{ssue. 1B1M47, 231INW283.

Court did not err In striking out paragraphs of an-
swer which were a recital of evidentiary facts admissible
in evidence under other allegations of the answer., Ha-
bedank v. B, 187M123, 244NW546. See Dupn. Dig. 7518,
76586,

Upon dismissing a pleading as sham, court cannot on
lta own motion dismiss action itself. Long v. M. 131M
163, 253NW762. See Dun. Dig. T6b3.

A complaint cannot be stricken as gham. Id.

Dun. Dig. 7657.

Anawer properly stricken as sham where the only
defensive matter pleaded was shown to be false. Simons
v, 8., 197M160, 266N Wd444. See Dun, Dig. 76587,

Sce
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Paragraphs stricken from plaintiff's replies were pal-
pably sham and frivolous, presenting no grounds for
avoiding release, Ahlsted v, H., 201M82, 27T5N'W404. See
Dun. Dig, 7657,

In action upon injunction hond to recover damages for
improvident issuance of injunction, it was Improper to
astrike whole answer as sham where it contained o guali-
fled general denial and no specific allegation which took
the question of damages out of the ;:eneral denial, Lund
v. G, 285NW534. See Dun. Dig. 7657,

An order striking out an answer or part thereof is
l_‘}é)g}sealable. Johnson v. K. 285NWT7L15. See Dun, Dig.

Appeal lles from order denying a motion to vacate or-
der striking out answer as sham, but motion to vacate
must be made returnable before expiration of time to
appeal from original order. Id. See Dun, Dip. 7658,

1, Defined.

An answer Is 'sham”™ when so clearly false that It
tenders no real issue; and it is “frivolous” when its in-
gluv%ié:'}%ncy appears upon mere inspection. 176M340, 223

- In action by baking company agalnst miillng company
after agricultural adjustment act was declared uncon-
stitutional to recover processing tax, court erred in
striking as sham and frivolous an allegation in answer
that sale of flour was upon a composite price per barrel
and that no particular part of price of flour was allotted
to tax. Zinsmaster Baking Co. v. C,, 200M12§, 273NW
673. See Dun, Dig. 7657, T668.

An answer is sham when clearly false and frivolous
when its insufliciency appears from mere inspection, Id.
See Dun, Dig. 7667, 7668,

3. Denlals may be stricken out.

Where administrator sued widow and widow In answer
alleged that matters had all been considered by probate
court on hearing of administrator's final account and
decree of distribution, reply of administrator in nature
of general denial was preperly stricken as sham and
frivolous. Saunderson v. H. 190M431, 252NWS33. See
Dun. Dig, 7661, 7667, T668n.

6. I'ower to strike out to be exerclsed aparingly.

On a_motion to strike an anawer as sham, cara must
be used so that issues tendered for declsion on a trial
are not disposed of upon affidavits with no opportunity
of confronting and cross-oxamining witnesses. Zins-
master Baking Co. v. C, 200M128, 273NW6G673. See Dun.
Dig. 7664.

7. Time of making motion.

Appeal lies from order denying a motion to vacate or-
der striking out answer as sham, but motion to vacate
must be made returnable before explration of tlme to
appeal from orlginal order. Johnson v. K., 285NW?715.
See Dun. Dig. 7663,

& Affidavits on motlon.

In action for damages for fallure to furnish a tltle to
real estate conslstent with terms of purported agree-
ment, unverified replies denving generally matters of
publie record set up in verified answers may he atricken
and judgment ordered entered for defendants on a show-
Iing, by affldavits, that allegations therein were sham,
Berger v, ¥, 198M513, 270NWE89, See Dun. Dig. 7664.

9. Amendment.

Where it {8 not made to appear that defendant has any
meritorious defense, there 13 no abuse of judicial dis-
cretion In ordering judgment on striking out a sham
answer without leave to amend same, Simons v, 8., 197
M160, 266N'Wd44, See Dun. Dig, 7666.

Plaintiff suing from a judgment entered on pleadings
after order striking reply as sham and frivolous cannot
complain that he was given no opportunity to amend
his reply because judge immediately left for his summer
vacation, where no attempt was made to vacate judgment
nor leave to amend asked. Berger v. F., 198M513, 270
NWG89., See Dun. Dig. 7666, T668a,

10, Motion to strike out granted,

Plaintiff appeallng from an order granting a motlon
to strike reply as sham and frivolous cannot complain
that no copy of the order was ever malled to plaintiff as
required by rules of district court, in absence of show-
ing of prejudice. Berger v, F., 198M513, 2T0NWG89. See
Dun, Dle. 7666,

11. Motlon to strike out denled,

Denial of motion to strike out complaint as sham and
frivolous did not bar a subssquent motion to atrilte out
reply as sham and frivelous. Berger v. F., 198M613, 270
NW58%. See Dun, Dig. 7657,

12. Irrelevant pleadings.

vl;zﬂtzial defense stricken as irrelevant: 176M254, 223

It was error to strike as irrelevant and immaterial
certain paragraphs of a complaint, where with them
complaint stated a cause of action, but with them
stricken it did not. Sneve v. F., 192M356, 256NW730. See
Dun. Dig. 7653,

18. Frivolona anxywer or reply.

173018, 216NWa25.

180M480, 231INW224,

Gvi}eneral denial stricken as frivolous. 171M405, Z14NW

An’'answer ts ‘sham”™ when so clearly false that it
tenders no real 1ssue: and it is *“frivolous” when Its
é%gl&ﬁ&?é??cy appears upon mere inspection., 176M360,

§0263

Defect in answer musat be clear and indisputable,
every doubt being resolved in its favor. 1B0M3566, 230
NWEl1,

In action by employee charging disease contracted be-
cause of fumes and gases from dynamite used in blast-
fng o tunnel, wherein defendant denied all negligence
and denied praticability of inatalling adeguate ventilat-
ing facilities, court erred in striking out as frivolous
defense of assumption of risk, Wicksatrom v. T, 191M
227, 254NW1. See Dun. Dlg. 5973, 5978, 7668a.

In action againgt employee to recover for wrongful
appropriation of employer's property, a counterclaim for
damages for a discharge without cause before expiration
of vear for which he was employed may not be stricken
as frivolous, merely upon ground that to an attempted
counterclaim in original answer a demurrer had been
sustained. Danube Farmers Elevator Co. v, M., 197M349,
266N'W878.- See Dun. Dig. 7670,

Reply setting up Incompetency of plaintiff as a ground
for avoiding release, held properly stricken. Hanson v.
N., 198M24, 268NW§E42. See Dun. Dig. 7658,

Answer conatining a general denial cannot be stricken
as frivolous, Zinsmaster Baking Co. v. C. 2TINWETI.
See Dun. Dig. 7661,

Answer Is “frivolous” when Iinsufficiency appears from
mete Inspection. Id. See Dun. Dlg. 7667, 76638,

9261. Interpleader,

Since association i3 powerless to walve the statute in
regard to the beneficiary, a rightful claimant may suc-
cessfully contest the right of the beneficiary named in
the certificate, even though the association does not
question such right. 175M462, 22INW721,

An order permitting defendant to pay the amount Iin-
to court and directing another claimant to be substi-
tuted as defendant does not finally determine any sub-
stantial right of plaintif and is not appealable. 176M
11, 222NW295.

It was not error for the court to grant defendant's
motion to have another interpleaded and substituted as
the defendant with diructions that appropriate plead-
ings be made, Burt v. C., 183M109, 235NW620. See Dun.
Dig. 4892(23).

ection 9214, providing that all actions not enumerated
in certain preceding sections shall be tried “in a county
in which one or more of the defendants reside when the
action was begun,” does not apply te siatutory proceed-
thg provided by §9261. State v. Distriet Court, 192M602,
258NW7. See Dun. Dig. 10104, 10121, 4892, 4893,

Where there {s a statutory proceeding in nature of in-
terpleader, court in which cause is properly pending, and
it alone, may exercise jurisdiction. 1d. See Dun. Dig.
4892,

8Recmireme:-nt of identity of claim, 23MinnLawlievzil.

9263. Intervention.

%. Iin genernl.

17T6M11, 222NW2%5.

Tntervention is permissible in a 8apecial proceeding,
Veranth v. M., 284NWB849. See Dun. Dig, 4898a,

Courta look with favor uéaon intervention in proper
cases, Id. See Dun. Dig. 4898,

Although beneficial owner of vendee's interest in land
contract did not intervene in a special proceedings to
terminate the contract under §9263 and was not ordered
to intervene upon application of a party under §3181,
court had power, unaffected by statute, to bring him
hefore it, or permit him to come in voluntarily, at any
stage of the proceedings, as a party necessary for com-
plete administration of justice. Id. See Dun. Dig. 7328,

Where beneficial owner's rights in vendee's interest
under contract depend upon continued existence of that
contract, and named vendee defaults and fails to defend
agalnst cancellation, denial of beneficlal owner's petition
to intervene 18 an abuse of discretion. Id. See Dun. Dig.
4898,

Intervention may be allowed in a proceeding to termi-
nate a contract for deed. Id. BSee Dun. Dig. 4898a.

2, Interent entitling party to intervene,

Quo warranto, sce §3§132, 156,

In sult to enjoln enforcement of order of state indus-
trial commission establishing minimum wages for women
and minors employers directly affected by such order
were permitted to intervene as parties plaintiff. West-
ern Unfon Telegraph Co. v. I, (DC-Minn), 24FSupp370.

State federation of labor was permitted to Intervene
on condition that it conform its intervention to require-
ments of equity rule 37. d.

A third party having levied under execution upon
property claimed to be involved in garnishment proceed-
ings has such an iInterest in the matter that he mvav;y
Intervene., First State Bank of New York Miils v. -
185M225, 240NWS892. See Dun, Ditg. 3999,

In action to recover rent and for use and occupation
of land, one claiming ownership of the land could in-
tervene. Scott v. V., 193M465, 258NWE17. See Dun. Dig.
4899,

An Intervener may not introduce new and forelgn
{ssyes into action as joined by original parties in suit
for declaratory judgment. Twin City Milk Producers
Ass'n v. H., 199M124, 237T1N'W253. See Dun. Dig. 490l1a.

A highway condemnation proceeding is in rem, and
no question of jurisdiction s presented if, without formal
Intervention under statute, interested taxpayers are per-
mitted to appear and to apply for and procure Injunc-
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tional rellef appropriate to proceeding. State v. Werder,
200M148, 27TINWT14. See Dun. Dig. 3177.

Where intervention is made under leave of court, ap-
plicant must show an interest in the litigation and that
he will elther gain or loge by the judgment between the
oDriigh;:sxégpartiea. Veranth v, M., 284N'W849. See Dun,

£. .

It Is generally held that a beneficlal interest in the
subject matter in guit is a sufllclent right to intervene,
even though intervener may have another remedy. Id.
See Dun, Dig, 4899,

A beneficiary may sue In his own name to enforce his
rights under a trust where trustee fails or neglects to
do 8¢, and he may be permlitted to intervene where trus-
tee I8 a party and fails or neglects to protect his interest
a3 benefictary. Id. See Dun. Dig, 4899,

One adjudged to be beneficial owner of vendee's rights
under a contract for deed has sufficlent Interest in the
subject matter of a suit seeking to cancel the interest of
518139 vendee, that he may intervene. Id. See Dun, Dig.

Court may permit intervention though defendant g in
default, Id. See Dun. Dig. 48%9. . .

2%, Time of applicatlon.

Intervention was not avallable after closing of con-
demnation proceedinga by approval of certiflcate in state
highway establishment, State v, Hall, 196M79, 261NW374.
See Dun. Dig. 4897a.

3. Complaint,

In partnership receivership, court did not err in grant-
ing leave to assignee of land contract to file a supple-
mental complaint in intervention as against contention
of recelver that original complaint did not state a cause
of action, nor because it was sought to recover unpaid
portion of purchase price of land under a contract of
sale with dependent covenants. Zuelke v, P.. 135M457,
24INWETT. See Dun. Dig. T638{76).

Service of a complaint in intervention upon attorney
for plaintlft in a pending action, if aald complaint is
otherwise sufficient, confers jurisdiction upon district
court to hear case. Scott v. V., 193M465, 268NWE17. See
Dun. Dig. 4898,

8, Order of court unnecessary.

It Is not necessary to obtain leave of court In order to
serve and flle a complaint In intervention and thus be-
comae n party to suft., Scott v. V. LI3M465, Z58NWSEILT.
See Dun. Dig. 4898,

7. Remedy for wrong Intervention.

Attempted dlsmissal of actlon by plaintiff, after com-
plaint in Intervention had been served did not affect in-
tervener's rights. Scott v, V., 193IM465, 258N'WS1T. BSee
Dun. Dig. 2741,

B. Walver of obfection to intervention.

The court acted well within its discretion In denyIng
plaintif's motion for leave to open up judgment and

ermit her to answer intervener's complaint after de-
ault Judgment, Scott v, V. 193M4656, 258NWSI1T.
Dun, Dig. b016.

10, Intervener liable for stntutory costs,

Where state intervenes and joing plaintiffa In suits In
equity by taxpayers to cancel contracts for paving of
state trunk highways, entered Into by commissioner of
highways, and for injunctions to restrain contractors
and commissioner from proceeding with carryving out
of such contracts, and for purpose of recovering for state
moneys illegally patd out or to be pald out under such
contracts, state subjects itself to jurisdictlon of court
and may be required by court to pay to plaintiffs, tax-
payers, out of funds recovered and saved to state, rea-
gonable and necessary expenditures and attorneys' fees
Incurred by such plaintiffs in carrying on litigation. Re-
gan v, B, 196M243, 264NW3803. See Dun, Dig. 4901ia,

9284. Consolidation—Separate trials—Actions tri-
able together.

CGranting of separate trial 1a discretlonary with trial
court. Bergheim v, M, 190M571, 252ZNW833. See Dun.
Dlg. 9705.

Defendant {3 not, after conselldation of several sulta
into one, in a position to urge objection that when two
of suits were begun plaintif®f had no capaclty to sue or
that a cause of action was aplit In one of consolidated
suits, E. E. Atkinson & Co. v. N., 133M176, 258N'W1G1.
See Dun., Dig. T671.

Where actlions for assault and for slander were con-
gsolidated for trial, and defendant consented thereto but
agserted that there should be separate verdicts, there
was no error where court directed jury to return but
one verdict and to assess therein general damages for
defamation of character and speclal damages for mental
and nervous shock affecting plaintiff’s health, trial devel-
oping facts showing slander but not a sufficlent basis for
assault. Gendler v. 8, 195M678, 263NW3256. See Dun.
Dig. 91,

In separate sulta arising out of same automoblls col-
ligion by whlich passengers and driver of one of automo-
biles sought to recover damagens of owner of other, court
had inherent power, over objection of all plaintiffs, to
order actions tried together. Ramsawick w. M., 200M299,
ZTANWI1T79. Bee Dun. Dig. 91,

Causes of action blended. 22MinnLawRev498.

92080, Pleadings liberally construed.

On an objection to the introduction of evidence under
n pleading, it should receive the most llberal construc-

Sea
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tion. Xrzyzaniak v, M., 182M83, 233NWEY95.
Dig. 7718(18).

9267. Irrelevant, redundant, and indefinite plead-
ings.

1%, In general

Amended complaint, held properly stricken out as con-
taining irrelevant matter. 179M476, 220NWEAR3.

Remedy for inconsistent defenses, pleaded by answer,
is by motion to compel an election, not by motion' to
%Er'si‘;{e. Woost v. H,, 204M192, 283NW121, See Dun. Dig.

) .

3. Indefinite pleading.

In an action to recover reasonable value of labor,
services and materlal furnished defendant by plaintiff
in the repair of a turbine, where the defense was In
recoupment and a counterclaitn which alleged breaches
of warranty, held the allegations were amply sufficlent
to apprise plaintiff of the nature of the defense and
were not indisputably false, lacking In a substantial re-
lation to the controversy, obscure, or mere conclusions of
law., Commander Milling Co. v. W. (USCCAS8), T0F(2d)
469. See Dun. Dig. 7696, 7617.

Amended complaint, held properly stricken out as In-
definite. 179M475, 228N'WES3,

Order on_motion to require complaint to be made more
definite and certain is largely discretionary and will not
be disturbed where gubstantial righta on the merits have
not been affected. Cullen v, P., 191M126, 253NW117, See
Dun. Dig. T647.

Motion to make complaint more definite and certaln
should not be granted for purpose of requiring party to
plead evidentiary facta. I1d, Sees Dun, Dig. T646.

6. Remedy.

Whether or not part of a complaint may be stricken
as sham, part of a complaint which neifher states a
cause of action nor assists other parts In 8o stating may
groperlg be stricken on motion as irrelevant and re-
undant. Hayward Farms Co. v. U, 194M473, 260NWSE6S.
See Dun. Dig. 7653, T656.

A party Is entitled to definite information as to the
theory upon which it is clalmed he 18 liable; but where
the pleading la 50 drawn as to make it Impossible to de-
termine deflnitely what acts or defaults may be claimea
to support the final claim of liability, the remedy is not
demurrer but a motion to make the pleading more dell-
nite and certain. Smith v. 8, 204M255, 28INW239. BRae
Dun. Dig. 7628a, 7646, T648.

9268. Averments, when deemed admitted,

Demurrer to re%]y presents nothing for review on ap-
peal. Sutton v. B, 180M417, 23INWI.
If a fact is admitted in pleddings on which case 18
tried, it 18, In general, assumed wlthout other evidence
to be conclusively established for purposes of trial, be-
cause a party i3 estopped by allegations in his own
%liead,;?gé Fortune v. F,, 200M367, 2T4NW524,
gne of primary rules of pleading is that where there
is material averment, which 1s traversable, but which is
%ci)t t;g;grsed by other party, {t {3 admitted. Id. See Dun,
g, .

9270, Ordinances and local statutes.

Complaint for violating a city ordinance may be made
?;'éllly and entered in the court record. 172M130, 2I4NW

The courts take judicial notice of statutes of the state
as well as the common law. Saunders v. Y, 182Mé2, 233
NW689. See Dun., Dig. 34652(98).

Distriet courts take judicial notice of provisions of
city charters. City of St. Paul v. T, 189M612, 250NW572,
See Dun, Dig, 3452. notes 6, 9.

An ordinance, being an evidentiary fact in a negligence
case, may be proved without having been pleaded, like
any other fact tending to prove or disprove ultimate
fact of negligence, Larson v, L., 204M80, 282NW663, See
Dun. Dig. 6793,

In action by police officers specially appointed to serve
process for a justice of peace it was probably unneces-
sary to plead parts of city charter authorizing his ap-
pointment. Russ v, K,, 286NW472. See Dun. Dig. 7520.

0273, Conditions precedent.

Guaranty contract held absolute and not conditional.
176MB29, 224NW140,

0275. Pleadings in slander and libel.

1. Alleging extrinsic fncts.

The allegations in complaint in libel by way of innu-
endo and inducement were proper and did not place an
unreasonable, forced, or unnatural construction on the
language used in the publication, Rudawsky v. N. 183
M21, 235NW523, See Dun. Dig, 6539(16).

3. Counterclnim,

In action to recover damages for libel, defendant ma
not counterclalm for an alleged libel, therefore publishe
by plalntiff of and concerning defendant, as each libel
constituted & separate transaction., Skluzacek v, W. 136
M326, 263NWI5. See Dun, Dig. 7613.

4, Defenaea.

There being no Inconsistency between them in point
of fact, defendant in a slander suilt may join with his
general denial the plea In justification that, whether he
did or dld not use the words charged, they spoke the

See Dun.

See Dun.
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tru}}h. Woost v, H, 204M192, 283NWI121.
7580,

0277. Joinder of causes of action.

14, In general,

Trial court did not err in consolidating action for ecan-
cellation of contract brought by appellant and actions
to enjoin cancellation proceedings and for specific per-
formance brought by respondenis, and In granting spe-
elfic performance. Schultz v. T, 199M131, 27INW249.
8e¢e Dun. Dig, 8788.

Where two causes of action are pleaded but the facts
In each a&re same, there is only one cause to be heard,
and determined. Smith v. 8., 204M255, 283NW239. See
Dun. Dig. T4%9c.

In representative suit by stockholder against majority
stockholders this section diéd not make it errcheous to
add by amendment several counts in conversion to a
complaint alleging fraud and conspiracy by majority re-
sulting in lltegal accumulation of surplus, excessive sal-
aries, and miamanagement of a subasidiary, and ultra vires
investment of income in bonds. Keough v. 8., 285NW800.
See Dun. Dig. 7503,

1. Subd. 1.

Automoblle owner and insurer under ordinary labil-
Ity policy cannot be jointed In a single action. Charlton
¥§75\4’an73}237ttan. (DC-Minn), 65F(2d)418. See Dun. Dig.

c, .

In an equitable actlon the test whether several causes
of action are improperly united is whether they could
have been included In a bill in equity under the old
gr\%%t;ge without making it multifarious. 173M538, 217

See Dun, Dig.

Stockholders sued in right of corporation to annuy} the
unlawful issue of stock whereby there was accomplished
an unlawful szle of assets, held that there was but one
equitable enuse of action. 173M538, 21TNWBH3L,

Contractor and assignee of portion of earnings under
contract could join In an actlon to recover thereon not-
withstanding that thelr interests are distinct and sev-
erahble, 175M236, 220NW946,

Amended complaint, held properly stricken out as
containing more than one cause of action not separately
stated. 179M475, 229NWES3.

In an unlawful detalner action, defendant gave two
appeal and stay bonds, one on appeal from justlce to dis~
trict court, and the eother on appeal to the Supreme
Court.  Held, that the two sets of sureties were so af-
focted as to justify a joinder of the obligee's causes of
actlon In one suit. Roehrs v. T., 185MI164, 240NWI11,
See Dun, Dig. 7500{63).

Cause of action, for damages arising out of breach of
statute intended for benefit of plaintiff, against local
brokerage assgciation and one copartnership, held prop-
erly joined with action against second copartnership on
its undertaking to account to plaintiff for stocks and
moneys delivered by bplaintiff to association in part pay-
ment of bucketed orders and delivered to second copart-
nership on transfer of association’s account from first
copurtnership, and received by second copartnership with
full knowledge of the bucketing activities of assoclation.
Kalaser v. B, 200M545, 2T4NWE80. See Dun. Dig, 7604.

Two separate and distinct judgment creditors, or one
Derson acting in several capacities, mey bring a joint
suit against & judgment debtor and numercus grantees or
transferees who rendered aid and assistance to debtor
in attempting to place his property beyond reach ot
;l)g%%ntiff. Lind v. O, 204M30, 282NW661. See Dun. Dig.

2. Subd, 2,

Broker falling to perform original express contract
might recover on _an implied contract where ha per-
formed services. Benedict v. P., 183M3%6, 23TNW2. See
Dun, Dig. 1793(50).

In a proper case, the plaintiff may declare on an ex-
press contract and also In s second cause of action on a
subsequent, different contract covering the same claim
or transacticn and implied ag of fact, Benedict v. P,
183M396, 237NW2, See Dun. Dig, 7600(89).

3. Sobd. 3.

A clty discharging sewage into a stream and another
city discharging sewage into a tributary stream acted
as independant and not joint tort feasors and could not
be joined in one action for damages to farm owner.
Shuster v. C., 203M518, 282N'W13h., See Dun. Dig. 7261,

8, Pleading.

In an action agalnst an Insurance company and one
alleged to be Its agent to recover for slander plaintiff
may plead compogite facts including slements both of
fact and law tendlng to show a Jjoint cause of actlon
agalnst defendants. Simon v. Stangl. (DC-Minn), 64F
(2d)73. See Dun. Dlg. 5503, 5547,

. Must affect all the parties.

In equity causes of action may be joined if they might
have been Iincluded in a bill in equity under the old prac-
tlce without making It multifarious, and a bill In equity
i3 not multifarious, where one general right only is
claimed by it, though defendants have only separate in-
terests in distinet guestions which rise out of or are con-
nected with such rights, but all of the defendants must be
affected in some respect by the action, or by some part
}fgsgeot Lind v. O, 204M30, 282NW661. See Dun. Dig.

§9280

15. Splitting cause of action.
Where wife 1s Injured, the wife and husband may
m%gtaln geparate actions for damages. 176M247, 221

A single cause of actlon cannot be split or divided and
independent actionsa brought upon each part, Myhra %,
P, 193M290, 258NW516. See Dun, Dig. 2531,

All items of damage resulting from a single tort form
an indlvisible cauge of action and must be included in
one suit; and if any {tem be voluntarily omitted no
further action can be malintained thereon, absent fraud
on part of adversary or mutual mistake., Id.

If, for same wrong, one is liable both for breach of
contract and conversion, injured party msay elect hls rem-
edy. If he sues for tort, and there have been successive
and distinct conversions, he has right to sue upon them
separately as independent causes of action. Lloyd v. F.,
197TM387, 267N'W204. See Dun. Dig. 5167,

9280, Amendment by corder.

i%. In general.

A motlon to amend the answer, after the trial and
determination of the case, by alleging facts upon which
a reformation of the contract sued on might be had, was
properly denied. 1T2M214, 214NWT80.

Failure to strike out evidence introduced before
amendment of answer, held prejudiclal error. 181M285,
232N'W325. See Dun. Dig. 422, 9742.

Where defendant recognized action as one In_conver-
sion., it could not claim surprise in the allowance
of an amendment of the complaint to state a cause of
action in conversion. Nygaard v. M., 183M383 23TNWT,
See Dun. Dig. T122.

Appellant’s motion to vacate an order amending com-
plaint so as to make defendant city a party plaintiff in-
stead of a party defendant wag timely under Barrett v.
Smith, 183M431, 237TNW15, and U, 8. Rooflng & Paint Co.
v, Melin, 160M530, 200NW807. Id. See Dun, Dig, TTi1,

Order amending complaint 8o as to make city a party
plaintiff instead of a party defendant was not an order
involving merita of cause of action or any part thereof
and is not appeslable, neither i3 order denying motlon
to vacate order granting amendment, Gllmore v, C.,
198M148, 269N'W113. See Dun. Dig, 293,

Any error in permitting an amendment to a complaint
is eliminated by subsequently striking out amendmant
and taklng from consideration of jury all matter em-
Ih)liace;lzén Ef,t. Baker v. C,, 202M491, 273NW211, See Dun.

g. .

Inconsistent defenses souight to be Interposed require
an election and upon refusal to make such election court
was justifled in vacating a previous corder permitting an
amendment which sought to set up a defense inconsistent
with one interposed by original answer. Schochet v. G.,
204M610, 2B4N'WBE6. See Dun. Dig. 7711,

Amendment and alder of pleadings, 12MinnLawRev97.

1. A matter of discretion,

Artuevr‘;gnﬁntl orthplegtiilngsuon t:latthlt Tatter lyirxg‘:l al-
mos olly in the discretlon o e tr court.

297, 218NWI1B0. al t M

Within discretion of court to direct that repnly to an
answer should stand as reply to amended answer. Man.
ufacztgxarera' & Dealers’ Discount Corp. v, M., 177M388, 228

The granting of or refusal to grant a motion to amend
the complaint rests largely within the discretion of the
trial eourt. Agricultural Credit Corp v. S., 184Ma8, 237
NW3823, See Dun, Dig, 7696,

1J*&ll‘licvwg.;u:e 8{% the 1grttali clyf 1arcrliendm§nt of comﬂlalﬁt heald
w n scretion of trial judge. owen v, B., M
239NWTT4, See Dun. Dig. 7696, 5

Motion to amend answetr held addressed to sound dis-
ceretion of trial court. De Jardina v. E., 189M366, 24INW
576. See Dun. Dig, 7696.

In refusing to contlnue to Jater date hearlng on order
to show cause why a recelver should not be appointed
to collect rents on mortgaged property, and In allowing
an amendment to complaint, court did not abuse its dis-
eretion, Minheapolls Sav., & Loan Ass'n v, Y,, 193M633,
259NWI82. See Dun, Dig. 1710,

Court did not abuse judielal discretion In refusing
plaintiff in negligence cage ieave to amend complaint by
alleging a new ground of labllity. Abar v, R, 196M§37,
263NW917, See Dun. Dig. T109,

There was no abuse of judicial diseretion In refusing
motlon to amend answer by pleading defect of parties
defendant, where defense could neither be harmed nor
alded by amendment. Hanson v. B, 199M70, 27INW127.
See Dun. Dig. 7696.

A motion to amend usually presents a matter for ju-
dicial discretion, Melgaard's WI1Il, 204M194, 283NW112.
Sece Dun. Dig. 7696.

2. Amendments on the trial held discretionary.

Court did not abuse {ts discretion In denying applica-
tlon to amend complaint by changing name of corpo-
rate defendant. 171M209, 213NWT42.

Allowance of amendment at trial held not an abuse
ot discretion, 172MG624, 215NWS8bL,

Court held not to have abused its discretion {n deny-
lzz;%'N%%%ﬁ to amend answer to set up usury. 173MIl4,

In an action agalnet automoblile repalrer for Injurles
caused by back-fire, court properly permitted plaintiff
to amend to show that negligence was with respect to
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repalring “timer'” and not “carburetor,” as alleged. 175
M216, 220NW565.

In action against village for injuries occasioned by
snow and ice on sldewalk, court properly refused, after
pltaintiff had rested, to permit defendant to amend 8o as
to show that plaintiff had failed to remove the ice and
snow from the sidewalk, as required by a village or-
dinance, 175M361, 221N'W241.

Granting of amendments of pleading during trlal is
well within the discretion of the trial court, 176M231,
223N'WE05.

Granting of amendments of pleadings during trial is
within discretion of trial court. D. M, Gilmore Co. V.
D, 187TM132, 244NWG5H7. See Dun. Dig, 7696, 7697,

Fallure to plead affirmative defense of settlement and
release until trial was wel] advanced is disapproved, but
allowance of amendment held pot abuse of discretion.
Barrett v. 8., 187M430, 245N'W330. See Dun. Dig. 7711

Allowance of amendment to complaint near enq gf case
is within discretion of trial court. Ross v. D., 203M321,
281NW176. See Dun. Dig. 7696,

4. Amendments after trinl held discretlonary.

179M266, 229NW128.

There was no abuse of discretion in refusing leave to
file a proposed amended answer alleging a counterclaim
after the trial was concluded, Gibbone v. H., 1856M200,
240NW901. See Dun, Dig, T713a.

5. Amendments conforming the pleadings to the proot
held discretionary.

Amendment of pleading to conform to proof as to
plaintift's condition during a certain period of time, held
properly lallowad. b IT%MI , 1212.’31\411“7440. endment in course

Discretion not abused in allowing am
of trial. Sigvertsen v, M, 182M433, 234NWEG88. See Dun.
B A egl terclaim may be amended to

Answer alleging a counterclaim
correspond to gprgof. l.ee v. W., 187M659, 246NW2b. See
Dun, Dig. 7713.

Trial court rightly allowed an amendment of pleadings
to conform to progl’. Erickson v, E,, 188M269, 268NWT36.
See Dun. Dig. 7713,

It was w%ll wlithin trlal court’s discretion to deny
defendant's motion to amend answer by changing ad-
mission of execution of contract to a denial thereof.
Fisher v. R., 196M409, 266N'W43, See Dun, Dig. 7708(54),

Where the question of amendment of answer was raised
for first time In defendants’ motion for a new trial, trial
court did not abuse its dlscretion in not allowing de-
fendants to amend. Davis v. R., 197TM287, 266NW855. Bee
Dun, Dig. 7698, 7713a.

Trial] court did not abuse Its discretion in_ allowing
amendment of complaint to conform to proof, Birdsall v.
D., 197TM411, 267NW263. Sea Dun. Dig. 7713,

Where complaint {n action on industrial policy made
no reference to nature of plaintiff's insurable interest,
and insurable interest was not challenged by any specific
allegatlons in answer, court did not abuse ita discretion
at end of trial ln amending complaint to conform with
proof showing that plaintiff was a_creditor of Insured.
Dight v, P, 201M247, 276NW3. See Dun. Dig. 7713,

8, Must be material. X

It i3 an abuse of discration to permit a wholly futile
amendment, Maelgaard’s Will, 204M104, 283NW112. See
Dun, Dig, 7702,

10. Motlon,

While practice of amending pleadings so as to conform
with proof by court on its own motion in its memoran-
dum attached to Andings and concluslons is not to be
commended, court may do so within its discretion, Dight
v. P., 201M247, 276NW3. See Dun. Dig. 7703,

12, Scope of allownble amendment of complaint,

Application for amendment of complaint stating cause
of action under Federal Safety Appliance Act to one un-
der Federal Employers’ Lilability Act properly denled.
Meisenholder v. B. 178M409, 227NW424.

Plalntiff suing upon contract was properly permitted
to amend ao as to %nae cause of action upon quasi con-
tract. Seifert v. U.,, 131M362, 2654NW273. See Dun. Dig.

13. Scope of nllowable amendment of answer,

Court did not abuse its discretion in refusing to allow
an amendment to answer near cloge of trial which would
be a complete about face from defense pleaded in action
on note., Firat & Farmers’ State Bank v, V,, 190M331,
2EINWGE9. See Dun. Dig. 7711,

15. Amendment of parties.

An amendment of the name of a party is In the discre-
tion of the court. Mullany v. F. 28TNW113, BSee Dun.
Dig, 7701,

Where a motor truck was purchased for use in a busi-
ness but title was taken in name of father of man in
pusiness, and theft policy was lssued in name of father,
by agents having knowledge of real ownership, and ac-
tion was brought upon policy In name of father, court did
not abuse Its discretion In permitting an amendment so
as to name real owner as plaintiff. Id. See Dun. Dig,
7701,

18, Amendment afier jud ent,

Court, on plalntiffs’ motlon for a new trial, rightly
refused to amend complaint for specific performance by
substituting either a complaint for reformation of con-
tract or one for money had and received, since dismissal
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9281, Variance—Amendment—Exceptions,

1. Proof must tollow pleadings.

A pleading, flrst attacked on the trial, should be lb-.
erally construed. 171M3258, 214N'W49.

Motions to amend pleadings, after verdict, to comply
with proofs, usually rest In the discretion of the trlal
court, 181M471 233NWI14. See Dun., Dig. 7713, 7713a,

Where defendant dentist voluntarily asserted that his
attempted removal of impacted tooth from the Inside of
the mouth was good practice, he ralsed the issue as to
whether or not it was good practice, so that It was
competent to recelve evidence from qualified experts
that it was not good practice. Prevey v. W.. 182M333,
234NW470. See Dun. Dig. 3332, 7494,

In action on contract for radio advertising by seller of
petroleum to one agreelng to purchase exclusively from
plaintiff and to pay certain sum per gallon for radlo ad-
vertlalng recovery could not be had for advertising on
petroleum products purchased from others than plain-
tiff, action not being for damages, House of Gurney v.
R., 187M150, 245NW30. See Dun, Dig. 88,

Under complaint, which alleged sale and delivery of
goods, wares, and merchandise at special instance and
vequest of defendant, and alieged reasonable wvalue
thereof and a promise to pay therefor, plaintiff was en-
titled to prove either an express or an implied contract.
Krocak v, K., 189M346, 24INWET1. See Dun, Dig. §640.

A defendant which does not allege or offer to prove
that it was misled cannot avail itself of a variance.
Schmidt v. A., 190M585, 262NWE71. See Dun. Dig. 7672,

Under allegations in action for damages for fallure
to give tenant possession of premises under lease from
moenth to month, court could not permit proof of oral
leage for one year without amendment of pleadings.
ys%tsho&:sré;(as v. 8., 191M573, 254N'W909. See Dun. Dig.

When a case las tried on a stipulation of facts, any
issue so_presented is for decislon even though not
er‘%?‘fﬁted by the pleadings. Miller v, P,, 191MbB86, 254

On motlon for directed verdict all evidence admitted
must be considered as properly received, and motion
should not be denied because defense established by evi-
dence was neither pileaded nor ltigated by consent, Rob-
bing v, N., 195M205, 262NWB872. See Dun, Dig. 9764,

A stipulation in open court ellminating {ssue of wheth-
er plaintiff was an employee of defendant company, and
consequently subject to workmen's compensation act left
case where court properly submitted it on question
whether plaintiff was an Invitee and entitled to ordinary
care for his safety. Anderson v. H.,, 198M509, 270NW
146. See Dun. Dig, 9005,

‘Where it is apparent, both as to form of action and
course and theory of trial, that llabllity was predicated
solely upon express contract, enforcement of liabllity as
for unjust enrichment cannot be had. Swenson v. G,
200M354, ZTANW222, See Dun. Dig. 7671,

Recovery may be had elther for tort or breach of con-
tract if facts proved within allegations of pleading justi-
fy it, though pleader was mistaken as to naturs of his
cause of action. Walsh v. M, 201M58, 27T5NW377. Sae
Dun, Dig. 75626a, 7628b,

Fact that defendants may have mistaken thelr rem-
edy does not permit court to grant them reiflef upon some
theory other than one pleaded and proved. Minneapolis
Digscount Co, v, C, 201MI111, 275NWE1l, See Dun. Dig.

Plaintiff must recover, If at _all, upon claims presented
by his complaint. Houchin v, B., 202M540, 279NW370. See
Dun. Dig, 7671.

Plaintiff is not entitled in an action In deceit for dam-
ages for fraud in procurement of a contract for deed
to racover as for money had and recelved upon showing
rescission_ of contract by parties, where pleadinga and
evidence did not present a c¢lalm for money had angd re-
cefved and that ground of recovery is asserted for first
time on appeal. Td. See Dun. Dig. 10092

Where the defense of breach of implled warranty is
neither pleaded nor litigated by consent, It comes too late
when suggested for flrst time by defendant's motlon for
amended findings or a new trial. Allen v. C., 204M295, 283
NW450. See Dun, Dig. 7676, 7713a.

2, Immaterinl variance.

Complaint considered In connection with the contract
and bond sued upon, held to state a ecause of action
against the surety, the issues being fully understood
and no one being misled. 1T1M305, 214NW47,

‘Where complaint alleged sale to defendant. proof of
order from defendant for delivery to third person on
?qr%ili;‘of defendant, held not a variance. 180M467, 231

The complaint alleged that the arresting officer was a
deputy sheriff. The proofs showed that he was a con-
stable. Held not a fatal variance. Kvans v, J,, 182M
282, 234NW292. See Dun. Dig, 512, 3731,

In action against drug company for damages from
taking cold tablets contalning polson, held that there
was no material variance between plaintiff's pleading
aDrlld ggggf. Tiedje v. H., 184M569, 239NW611. Ses Dun.

B. .

1s not a bar, Martineau v. C., 201M342, ZT6NW232. See ‘Where plaintift proves essential fact necessary to sus-
Dun, Dig. T715. tain recovery, he 1s not defeated because he has failed
19. Amendment after appenl. to prove other allegations. Chicago Flexotile. Floor Co.
Melgaard's Will, 204M194, 283NWI112, v. L., 188M422, 24TNWbG517. See Dun. Dlg, 7672.
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Defendant cannot complain of variance between plead-
ing and proof which does not mislead nor prejudice him.
14, .

3. Materinl varinnce.

A liftigant who claims prejudice from a variance has
no standing to complain.without the proof required by
this section that he has been misled and "in what re-
spect he has been misled.” 176M443, 221NW§82,

4n. Discretion of court.

Granting of amendments of pleading during trial is
well within the discretion of the trial court. 176M331,
223NWE06.

0282, Failure of proof.

When there is an allegation of a joint contract with
two or more defendunts and proof is of a several contract
with one, there may be a recovery against one liable; and
in such case there i3 not a failure of proof. Schmidt
v. A, 130M585, 252NW6T1. See Dun. Dig. T674.

0283. Extensions of time—Mistakes, etc.

THE STATUTE GENERALLY

1. Application In general,
There must be a showing of some mistake, inadvert-
;:éx,;:e. surprise, or inexcusable neglect, 173M606, 218NW

relief from judgments within orﬁ

Provision permittin
men's compensation cases.

ear, applies in wor

54, 223NWI26.

This sectlon is not confined to default judgment and
plaintiff may have rellet against judgment rendered
against him, 178M566, 228NWI160.

Probate court, like district court, may, within one year
after notice thereof, correct #ts-records and decrees and
relieve g, party from his mistake, inadvertence, surprise,
or excusable neglect. Simon, 18TM263, Z46NW31l. See
Dun, Dig. T784.

When application for relief is based exclusively upon
legal rlght, time-in which such application may be made
ls limited to time In _which an_appeal may be taken.
Simon, 187M263, 246NW31. See Dun. Dig, 7784(4).

In case of fraud or mistake of fact probate court has
jurtsdiction to vacate or set aslde orders or judgments,
or to correct its own clerical mistakes or misprision,
aeven after time allowed for appeal. Simon. 187M263,
248NW31. See Dun. Dig. T184(5).

It was not error for the court to extend reasonable
time, fixed by order conditionally denying defendant's
motion for a new trial, within which plaintiff might file
hias consent to a reduction of verdict. Jasinuk v. L., 189
M594, 250NW568, See Dun. Dig. 7138.

Power of court to grant rellef against judgments or
stipulations fs not based solely on atatute, but also on
equity powers of court to annul judgments or set aside
stipulations in cases proper for such rellef, Orfleld v.
M., 199Md4668, 272NW260. See Dun. Dig, 5109, 9005.

AMENDMENT OF JUDGMENTS AND JUDICIAL
RECORDS

.‘11{?. In general.
This sectlon applies to the granting of amendments to
pleadings. Stebbins v. B, 178Mb56, 228N'WI1b0,

Court properly reopened judgment for new findings of
fact and conclusions of law to correct Inadvertent mis-
take of deceased trial judge. Fagerstrom v. C., 188M245,
24GNW884. See Dun. Dig. 5101,

Court cannot appropriate to itself a jurisdiction which
law does not give it by correcting or permitting correc-
tion of a notice of appeal after time for taking appeal
has expired. Strom v, L., 201M226, 2756NWE833, ee Dun,
Dig. 7805, 8947, 8954,

4, To be made with caution.

Error In admitting incompetent testimony was cured
by subsequent proof of same facts by competent and
undisputed evidence. Donlin v. W., 176M234, 22INW98.

8. When mny he made,

Motion to reopen and amend judgment made after
satisfaction thereof, held too late. 177TM369, 22EN'W2352.

Delay of 6 months before correcting judgment nunc
pro tune, held prejudicial. 180M168, 230NW464,

Tmproper directions to probate court in conclusfon of
law may be remedied by application to trial court before
entry of judgment, Anderson v. A. 197TM252, 266NWS41,
Bee Dun. Dlg. 3873,

After judgment In favor of school distriet brought by
taxpayers was satisfled, court lost jurisdiction to order
achool district to pay fees to attorney employed by tax-
payers. Op. Atty. Gen. (779n), June 7, 1934,

7. Notlee of motion,

181M329, 232NW322.

11. Clerlenl mistakes of clerk.

Judgment entered by clerk contrary to findings and
conclusions may be corrected nunc pro tunc. 180M168,
230NW464

12, Mistnkes of jundge,

181M329, 232NWI22.

An cbvious clerical error in decision of trial judge may
and should be corrected by his successor, Lustmann v,
L., 204M228, 283NW3I87. See Dun. Dig. 4961,

18, Meodilention of juidgments,

131M329, 233NW 322,

Where federal circult court of appeals afirmed federal
district court’'s judgment of $5,000 to insured, that being
amount contended by insurer as recoverable under policy,
insurer could not iater maintain a bill of review to have
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state court Judgment of $1,800 deducted fromn $5,000
judgment, where it had satisfted state court judgment
pending appeal of federal court case, and did not obtaln
federal court's permission to file its equitable action.
Simonds v. N, (USCCASZ), T3F(2d)412. Cert. den. 294US
711, 558CR507. See Dun. Dig. 5088. .

Court cannot change or modify sentence after explra-
tion of term. 178M626, 228NWI1T3,

To obtain a modification of a decree for a limited ai-
vorce, proper practice Is to move to open decrea and
present proof warranting a decree Iln a modifled form,
Feltmann v, F., 187M591, 246NW360, See Dun, Dig. 2799b,

Where there was no objection made to hearlng of mo-
tion for modification of divorce decree or its determina-
tion upon affidaviis, and order made merely reqguired
plaintiff to join In execution of a mortgage on defend-
ant's land so as to enable him to comply with decree,
order should stand, except mortgage should be no larger
than needed to discharge plaintiff’'s llen and expenses
gonnected with obtaining mortgage. Feltmann v. F..
187M591, 246NW380. See Dun, Dig, 2793b, 2805.

Motion to amend judgment of divorce tn favor of hus-
band by allowing wife an interest in homestead prop-
erty and a larger amount for permanent allmony than
was awarded was properly denfed. Wilson v. W., 188M23,
246N'W476. See Dun, Dig. 2805.

A motion, after judgment was entered, to set aside
or reduce amount of verdlet and judgment on a ground
presented to and passed upon at trial and agaln in an
alternative motion for judgment or a new trial, cannot
be malntained, and an order denying such motion 13 not
appealable. Such question can be raised on appeal from
an order denying the alternative motion, or on appeal

from judgment. Lavelle v. A, 197TM169, 266NW446. See
Dun. Dig. 5030a. .
25. Righta of third parties to be saved.
Correction of judgment nunc pro tune, held not to
have prejudiced third perscns not parties, 180M168, 230

NW464,

VACATION OF JUDGMENTS AND ORDERS

253%. In genernl,

Whera client settled suit without knowladge of at-
torney and the action was dismissed the attorney was
entftled to have the judgment set aside with right to
Ilntervene for the purpoge of enforcing hia lien for serv-
ices. DBynam v, M. (USCCASB), 47TF(2d)112.

Grounds of impeachment of a judgment or decree In
the nature of a bill of review are fraud, accldent, sur-

rise, or mistake. Simonds v, N. (USCCAS), T3IF(2d)412.
5{3;5. den, 294US711, 65SCRE07. See Dun. Dig. 5122, 5123,

&,

Court did not err In refusing to set aside a jJudgment
In personal! injury action upon ground that a relepse
alleged in answer was executed under mistalke and in-
duced by fraud, 174M197, 219NWE5,

This section is not confined to default judgment or
judgments that are erroneous, and ls applicable to a
plaintiff against whom judgment has been rendered.
Stebbins v. F.,, 178M556, 228NW160,

Fallure to introduce evidence through mere inadvert-
ggé:ﬁvsh%ounsel. held not ground for release. 179M99.

Court, held justified in vacating stipulation and amenud-
ed judgment because procured by undue influence and
overreaching. 179M488, 229NWTII,

Court may In its discretion vacate findings and re-
open case for further evidence. 131M71, 231NW397.

Court did not abuse [ts discretion In denying applica-
tilon to vacate the order of the probate court on the
gml]imdi of lacthes:l andtilon%ha.cqutiescfnse In the order aft-
er having actual notice eraof. n re Butler's Estate,
133M581, 23TNW592. See Dun. Dig. 7784, 10255, ¢

Applies to an order of the probate court admlitting
a will to probate, and limits the time, within which such
order may be vacated, to one year from the time the
applicant has actual notice of the order. unless want
of jurisdiction appears on the face of the record, or
there are other circuimstances making the timitation in-
applicable. In re Butler's Estate, 183M591, 237TNWE92.
See Dun. Dig. 7784.

Declsion of motion, bazed on conflicting affdavits, will
not be disturbed on appeal. Mason v. M., 1863300, 243
NW129. See Dun. Dig. 410.

A Judgment having been entered without notice, It
was error to vacate it on ground that through excus-
able neglect of opposing counsel, there was no stay of
proceedings when motion for vacation was not made
or based upon that ground. Wilecox v. H. 136M504, 243
NW70%. See Dun. Dig. 5108(62).

Affidavits are construed as insufficlent to warrant the
granting of a motion to vacate a judgment on the theory
that they establish excusable neglect. Wilcox v, H., 186
M504, 24INWT09, See Dun. Dig, 5108,

Court properly refused to consider second motlon to
sot aslde judgment, no leave belng paked or given, Uni-
Yg{'éml Ins, Co. v. B., 186M648, 243NW392. See Dun, Dig.

A,

After one year and after expiration of time for appeal,
prohate court could not modify or vacate [ts filnal order
settling account on showing that deceased personal rep-
rescntative had embezzled money. Simon, 187TM399, 246
NW31l., See Dun. Dig. 7784(4),

Rules applicable to motion to strike a pleading aa
sham or frivolous do not control a motion te vacate
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-

judgment supported by -afidavits. Ramsay v, B., 18IM
333, 249NW192, See Dun, Dig, 5011,

Trial court has absolute power to vacate prior order
and to make contrary filndings where controlling statute,
previously overlooked, i» called to court's attention,
even though moving party produces no newly dlacovered
evidence. Lehman v. N, 191M211, 253NWgE62. See Dun,
Dig. 6121s.

Trlal court did not abuse jts discretion in refusing to
set aslde orders allowlng and confirming annual account
of a trustes in order that heneficiary, who had consented
to such order, could filea objections to the account.
ggeisglllonéann v. N, 194M227, 234, 260N'W310, See Dun.

g, N

A judgment may not be vacated and set aside where
only objections thereto are based upon matters that
might have been raised by an appeal. Johnson v, U., 1%6
MG88, 266NW169. See Dun, Dig, 5108a.

That plaintiff thought he had 40 daye in which to ap-
peal from an order sustaining a demurrer because of fact
that district court granted a forty-day stay after judg-
ment furnished no ground for vacation of judgment or
order sustaining demurrer, Id, See Dun, Dig, 6114,

Section 94056 and not this sectlon applies where more
than statutory perlod of time has run. Jordan's Estate,
199M53, 27INW104. S8ee Dun. Dig. 6007T.

Jurisdictlon of probate court to vacate its orders and
judgment is as great as power possessed and exercised
by. district court in like or similar matters., Id. Sees Dun.
Dig. 6129,

An application to vacate an order or judgment upon
ground of mistake Is addressed to sound discretion of
ggg;t. Orfield v. M., 199M466, 272NW260. See Dun. Dig.

a.

An appeal, writ or error, or other proper motion is a
direct attack upon an order or a Judgment, as is algo
a bill in equity to annul judgment, or a proper actlon
under the statute (§39283, 9405), but latter remedy i8

not exclusive, and is only concurrent with remedy by
:I)]iou?'%s Melgaard's Will, 200M493, 274NW641, See Dun,
Mg, .

Proceedings to vacate judgment on ground that court
was migled may be by action under §9405 or motion under
g;)ggd Nichols v. V., 204M212, 28INWT748. See Dun, Dig.
H] a.

32. Diligence.

1780315, 229NW133.

35. Jurisdictional defects.

A motion to vacate a judgment is usually based upon
a jurisdictional defect, and is a matter of right, 176M
68, 222NW520.

Section authorlzes district court to set aside order ex-
tending time to redeem under §9633-5 and a subszequent
order declaring a default by mortgagor of terms of ex-
tension order. where proceedings are had under a mis-
take of fact that mortgage foreclosure was valld, when
foreclosure was vold because of fajlure to flle power of
attorney to foreclose prior to mortgage foreclosure sale,
g{éﬂaeld v. M., 199M466, 272ZNW260. See Dun. Dig. 5117,

a.

40, Fraund,

Stipulation for dismissal of personal injury case on
the merits, with prejudice, may be set aslde for fraud.
Becker v. M., 175M626, 2ZINWTZ4,

To set aside any final order or judgment is not justi-
fiable unless fraud 1s established by strong, clear and
gatisfactory evidence., Fleischmann v, N, 194M237, 234,
260NW310. See Dun., Dig. 5122, 5124.

Where an action has been fully litigated and upon
appeal the decisions affirmed, the defeated party may not
again have a new trial on the ground that withesses made
mistakes or wilfully testified falsely in the trial. Nichols
v. V., 204M212, 283NWT48. See Dun. Dig. 5127, 5128, 5129,

45. Vacntion of orders.

Order of dlsmissal cannot be seot aslde after term has
explred where the diamissal was made for want of pro-
gecution, though parties had stipulated for continuance
of case without the approval of the court. New Eng-
land P, & C. Co. v. U, 5. (DS-Minn), 2FSupp648s.

District court had no power to vacate an intermediate
order auataining a demurrer after jfudgment had been
entered. Johngon v, U, 196M588, 266NWI16). See Dun,
Dig. 5108a.

OPENING DEFAULTS

4511&4 In genernl.
173MB80, 218NWI110.

Generally, the grounds for the granting of relief by a
court of equity agalnst the enforcement of a judgment
are that the party seeking the relief had a good defense
and that he was prevented by fraud, concealment, ac-
cident, or miatake from presenting such defense, and
that he has been free from negligence in failing to avail
himself of the defense. Simonds v. N. (USCCA3). 73F(2d
412, Cert. den. 294US711, 568CR507. See Dun. Dig. 5126.

Strict rule of res adjudlcata does not apply to mo-
tions In pending actlon, and the district court has jur-
Isdiction and in its discretion may allow renewal of mo-
tion to vacate a judgment. 174M344, 219NW184.

Motion by defendant, himself an attorney at law, to
vacate & judgment of divorce and for leave to answer,
held properly denied. 175M71, 220N'WEH46.

The probate court has power to vacate its final decree
on the ground of fraud, mistake, inadvertence or excus-
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able neglect upon proper application seasonably made.
176Mb24, 222N\Bss. .

Motlons to set aside and vacate default judgments are
addressed to the judicial discretion of the trial court.
Child v. H, 183M170, 236NW202. See Dun. Dig. 5012,

This sectlon governs the vacation of judgments and
order of the probate court as well as those of the dis-
trict courts. Walker's Estate v, M., 183M325, 236N W485.
See Dun. Dig. 7784,

In determining whether judicial discretion should re-
lieve executor agalnst & clalm allowed as on default
it 1s proper to consider the statement of claim as flled
an.d the objections or defense proposed thereto. Walk-
?;ssq Estate v. M., 1833M325, 236NW435. Sea Dun. Dig.

No abuse of dlscretion in refusing to set aslde default
judgment where defendant returned summons and com-
piaint to lawyer with letter expaining his side of con-
troversy. Lodahl v, H, 184M154, 238NW41. See Dun.
Dig. 5025(10).

In proceeding to set aside judgment in equity case can-
celling land contract, it was incumbent upon defendant
te offer to make payments admittedly in default. Madsen
v. P, 194M418, 260NW510, See Dun. Dig. 5007a.

Strict rule of res adjudicata does not apply to motions
in a pending actionm, and district court has juriadiction
and may in_its discretion allow renewal of a motion to
vacate a judgment and relleve from default, and irregu-
larity of falling to procure leave to make it is cured by
overruling of objection to hearing of second motion. Wil-
Eﬂ? v, W, 201M462, 276NWS§04. See Dun. Dig. 5031,
] &,

48, To what applicable.

Where there hag been award of compensation in in-
stallments, which have béen paid, and then issue Is
formally made whether there Is right to additlonal com-
pensation, declslon of commission that right has termli-
nated is final, subject only to review {(by certiorarl), as
distinguished from rehearing, Rosenquist v. O, ™
375, 245NW621, See Dun. Dig. 10421,

A flnal judgment in an action for divorce cannot be
vacated onh ground that defendant falled to anawer
through mistake or excusgabie neglect. Wilhelm v. W,
201M462, 2T6NWB04, See Dun. Dig. 2739b, 5025, 5027,

40. Rellet granted liberally,

Courts shouid be liheral in relieving from default and
allowing defendant to answer. Wilhelm v. W., 2010462,
2T6N'WS04. See Dun. Dig, 5013.

‘Where appeliant, on appeal from probate court to dia-
trict court, can be relleved of his defaults in failing
to serve appeal bond, which had been filed, 2and to flle
and serve within time Hmited a concise statement of
propositions of law and fact upon which he relies for
reversal without prejudice to other party, it appearing
that appeal was taken in good faith and that defaults
were due to mistake, court should grant nn amendment
relieving party of his defaults. Dahn v. 1), 203M19, 270

W715, See Dun. Dig, 7796,

50. Dlscretionary,

Vacatlng Jjudgment and permitting interposition of
angwer and setting case for trial was discretionary.
173M606, 218NW127,

Denial of defendant’'s motion to vacate various pro-
coedings prior to default judgment of foreclosure was
;v";iothln the discretion of the trial court. 174M46, 218NW

Court did not abuse discretion In denyin a&plication
to_vacate a default judgment. 175M112, 220N'W435.

Matter of opening default lles almost wholly in dls-
gggtlon of trial court. Johnson v. H. 17TM388, 226NW

Opening default. Held not abuse of discretion. Wag-
ner v. B, 180M5567, 231NW241(2).

‘An order denyihg a motlon to opon a default judg-
ment, made on conflicting amMdavite, held not an abuse
of dlscretion and not reversible here. Duncan v. R. 182
M445, 234NW638. See Dun. Dlg. 5022,

Opening of defanlt judgment for exXcusabls neglect

rests almost wholly within discretion of trial court. Me-

Mahon v. P, 186M141, 242NWg20. See Dun. Dig, 6012,

Refusal to open up dafault judgment and permit flling
of an ansawer will not be reversed on appeal except for
a clear abuse of discretion. Nystrom v, N., 186M480, 243
N acating a defa ?lgj omont s largely discret]

acating a default judgment is largely discretionary.
Central H%nover Bank &gl‘rust Co. v. q’., 189M36, 248N%
287. See Dun. Dlg. 5012, 5019,

Tt was an abuss of judicial diseretion te vacate judg-
ment entered for default ¢of answer, upon proposed an-
swer which stated no defense. Id.

Order made on confileting affidavits, opening a default
judgment and permitting defendant to appear and de-
fend, is almost wholly within dlscretion of trlal court
and will not be reversed on appeal, except for n clear
abuse of dircretion. Roe v. W, 191M251, 264NW2T74, See
Dun, Dieg. 399, 5012,

District court has discretlonary power to determine
svhether an appellant from probate court should be re-
Heved of a default for failure to file, within statutory
time, statement of propositions of law and fact upon
which he i8 relying for reversal of an order of probate
court, Slngeriand’s Estate, 196M354, 265NW21, See Dun.
Dig. 2740, T499b.

Release from default 18 almost entirely in sound dls-
cretion of trial court, and supreme court will reverse only
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in cases in which it appears that there has been an abusae
of digcretion, Kennedy v, T. 201M423, 276NW650. BSee
Dun. Dig. 399, 5012,

51. Excusnhle neglect,

181M39, 231INW241(2). .

Opening default occasioned by rellance on certain per-
son to take care of litigation and sickness on that per-
?&)‘rz;gqpart. held not an abuse of discretion. 1T1M327, 214

Motion to open judgment and permitting anawer is
%tziglreased te the dlscretion of the court. 176MB9, 22ZNW

Ihcapacitnting progreasive illness of defendant from
which he died, held excusable neglect. 130M36, 230NW

Inadvertent neglect of attorneys for executors in fall-
ing to ascertaln the filing of a claim and the ‘date of
hearing was excusable. Walker's Hstate v. M.. 183M326,
23NW485, See Dun, Dig. 7784,

‘Where an employer left to ita Insurer defense of a
petition for compensation, after an award was made and
reduced to judgment, insurer having become insolvent,
district court had power to set aside Jjudgment for “ex-
cusable neglect” of employer so that it might petition
industrial commission for a rehearing of matter_ on
mt;rits. Meehan v. M., 191M411, 254NW584. See Dun. Dig.
5123,

Court did not abuse judicial discretlon in removing a
default and permitting defendant to answer where it
could be found that, In ignorance of law, he let time for
answer paxs while he was negotiating a settlement of
action with plaintiff, Tiden v, 8, 191MGBG18, 254NWG1T.
Ses Dun. Dig. 5025.

A party will be relieved from default of his attorney
when it can be done without substantial prejudice to tha
party affected. Kennedy v, T, 201M422, 276NW650, See
Dun. Dig. 6025,

B3. Mistake.

To vacate a judgment entered in district court to en-
force an award of industrial commisston upon ground of
mistake of fact, court muat be governed by same con-
siderations and principles that govern vacation of any
judement of district court. Maffett v. C. 198M480, 270
NWE96. See Dun, Dig, 65123a.

4. Frand,

Motion to vacate divorce decree and grant leave to
answer based upon alleged fraud held properiy denied,
;\;izlgle]ln v. W, Z01M462, 2T6NW3804. Sce Dun, Dig. 5028,

8414, Inkufficiency of complaint.

Where judgment on default is entered on a complaint
which fails to state a cause of action, trial court is
justified in opening judgment and permitting defendant
to appear and defend. on motion made for that purpose
within time for appeal from judgment. Roe v. W., 191M
251, 264NW274. See Dun. Dig. 5013a, .

5434, False Teatimony,

Where afidavits in support of a petition for reheartnﬁ
indicate atrongly that award was based in substantia
degree upon false testimony, it !s an abuse of discre-
tion not te grant a rehearing. Meehan v, M., 13%1M4ll,
254NWES4. See Dun. Dig. 512%.

56. Time of npplication—Diligence.
176M319, 221NWE5,

Defendant in default must act with diligence and court
cannot entertain motion to open judzment after one
year from notice of the judgment. 176M59, 222NWH20.

The power of the district court to review and vacate
an appealable order made before judgment, or to permit
a renewal or repetition of the motion. is not lost be-
cauge of explration of the time for avpeal. Barrett v.
8. 1831M431, 23TNWI15. See Dun. Dig. 6512(38).

Denial of motien to vacate default judgment held not
abuse of discretion due to dilatory conduct of defendant.
Ramsay v. B, 189M331, 249NW192. See Dun. Dig. 5012,

‘Whether reasonable diligence was shown in making
motion to open judgment was, on record presented, a
question for trial court to determine. Roe v. W, 1%1M
261, 254N'W274. See Dun. Dig. 399, K025,

Court acted well within its dlacretion in denying
plaintiff'’s motion for leave to open up judgment and

ermit her to abawer intervener's complaint after de.
ault judgment. Scott v, V., 103Md465, Z58NWS817. See
Dun. Dig. 5016.

Court did not abuse its discretion in reopening default
judgment five years after entry thereof. Isensee Motors
v. R,, 196M267, 264NW782, See Dun. Dig. 5015.

60. AfMdavit of merits.

Where on motion to open default, it appears on face
of complaint that cause of action is barred by statute of
limitations, and hence does not state a cause of action,
and judgment I8 opened and defendant granted leave to
defend and to demur, aflidavit of merits and proposed
demurrer present a meritorious defense. Roe v. W,
181M251, 254N'W274. See Dun. Dig. 6020, 5021.

9285. Unimportant defects disregarded.

1, In_ general.

179M2f4. 229NW130.

Error In rulings are immaterial Where judgment la
correct on admitted facts, 179M450, 229INWS6S.

Failure to strike out evidence rendered Immaterial by
the amendment of the answer, held prejudicial. 181M
285, 23ZNW325. See Dun, Dig, 422, 9742.

Since the judgment of the municlpal court was proper
upon the record, it should not be reversed because the
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district court assigned a wrong reason for affirming it
181M477, 233NW18. See Dun, Dig, 421.

No reversible error was made in denying a continy-
ance, nor in refusing to grant a new trial for newly
discovered evidence. Miller v, P,, 182MI105, 233NWE55.
See Dun. Dig, 424.

“Waiver” rests upon intention, actual or inferable.
Farnum v. P., 182M338, 234NW646. See Dun. Dig, 10134,

An order denying a motion to open a default judg-
ment, made on conflicting affidavits, held not an abuse
of discretion and not reversible here. Jennrich v. M.,
182M404, 234NW638. See Dun. Dig. 424.

An error in a rullng or charge which apparently has
not prejudiced appellant is not ground for a retrial of
glie aiclt‘iion. Stead v, E., 182M469, 234NW678, See Dun.

E. .

Order sustaining a demurrer to a complaint showing
only nominal damages will not be reversed. Smith v. A.,
184M299, 238NW479. See Dun. Dig, 424,

Where a motion for new trial {8 granted solely for
errors of law, the order granting the motion may be
sustained for errors prejudicial to respondent, other than
those specifiad by the trial court. Tiedje v. H.. 154M56%,
23INWE11l. See Dun. Dig. 394(74).

A mere irregularity of such a nature that it can be
corrected below on preoper motion is not ground for
reversal. Roehrs v. T, 185M154, 240NWI111., See Dun,
Dig. 416, 424,

Plaintiffs cannot complain of fact that defendant, by
his answer, and court, by directed verdict, allowed
plaintiffs more than they were entitled to receive. Craln
v. B, 192M426, 256N'WET1.  See Dun. Dig. 418. -

Court having submitted guestion of defendant's negli-

‘gence to jury, on theory of failure to exercise ordinary

care, and plaintiff having recovered a verdict on that
ground, question whether he occupled position of a
passenger and was entitled to care required of commohn
carriers of passengers for hire ia not directly involved.
Mardorf v. D.. 194M537, 261NW177, See Dun. Dig. 424,

In action to enjoin obstruction of certain road over
land of another, where plaintiff upon opening of trial
explained that road In question was one substituted by
apgreement of parties for old road over which plaintiff
had a prescriptive right, defendant cannct complain that
court gave plaintiff relief only as to old road., and not
road mentiened in pleading, both parties knowing that
maln issue was any road by prescription over defendant's
I&){;d. Schmidt v, K., 126M178, 265N'W347. See Dun. Dlg.

No substantial right of defendant, a stockholder In
[naolvent domestic corporation, was adversely affected
by fallure to file order of assessment of shares of stock
untfl after commencement of action to enforce payment;
order being on file before trial hegan and there being
ample itme to commence another action had pending
action been dismissed. Hatlestad v, A, 136M230, 266N'W
60. See Dun, Dig, 424. :

Appellant cannot complaln that judgment or order was
more favorahble to him than case warranted, Walgh v.
K., 196M483, 265N'W340. See Dun. Dig, 418,

Where defendants prevailed In court below, plaintiffs
cannot complain of court's determination that neither
pa:l-ty s!}guld be allowed costs and disbursements against
other, .

No prejudice resulted from defendant's bringing out
fact that insurance corporation was interested in plain-
tifi's side of case, where jurora also were informed that
one llkewise wasg tnterested in defendant's clalm of no
liability., Tri-S8tate Transter Co. v. N., 198M537, 270NW
684. See Dun. Dig. 422.

Where both parties moved court to make findings upon
all issues, and to make conclusiong of law therafrom.
nelther party can complain on ground that case should
have been submitted to Jury for a general verdict, nor
can one party complain that court set aside answer to
one of two questions submitted to jury. Coughlin v, F.,
139M102, 272NW166. See Dun. Dig, 5234,

Denial of a recess to enable plaintiff to procure at-
tendance of an additional witness held without prejudice,
Hacle v. J., 201M%, 275NW381. See Dun. Dig. 424.

Where no proof of misrepresentation in application for
reinstatement of life policy was adduced, any error in
trial of that issue 18 not ground for a new trial. Schaed-
ler v. N, 201M327, 276N'W235, See Dun, Dig. 424,

Court in_every stage of an action should disregard all
errors or defects In f)leadings and preceedings which do
not effect substantial rights of adverse party. Shuster v,
V., 203M76, 279INWS841. See Dun. Dig. 424,

Submission to jury of an unambiguous contract, held,
not prejudicial. Davis v. N., 203M295, 281INW2T7%. Sea
Dun. Dig. 424,

A defendant is not prejudiced because some plaintiffs
and defendants are digmlissed by gonsent and rematning
plaintiff obtains judgment against him for only part of
relief demanded under pleadings. Baumann v. K., 204M
240, 283NW242. See Dun. Dig. 424.

Burden rests upon appellant to make a showing of
prejudicial error before court will reverse. McDowell v,
H., 2047349, 283NW537. See Dun. Dig. 424(9),

It was not reversible error for trial court to permit
jury to assess damages for increased construction costs
incurred becausg of injunction. Detroit Lakes Realty
Co, v, M., 204M490, 284NW60. See Dun. Dig, 424,
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2, Rulings on pleadings,

Complaint, considered in connection with contract and
bond sued on held to state a cause of action. 171M305,
214NW 47,

A pleading, first attacked on the trial, should be Ilb-
erally construed. 171M358, 214NW45.

Objlection cannot be first raised at the close of the case
that the complaint does not state a cause of actlon,
where the case has been tried on a certain theory and
igssues have been fully understood. 171M363, 214N'W5S.

Defendant was not prejudiced by the striking of an
alle ation of the answer where the fact alleged was

missible under the general denial, if relevant. 175M
d53 221NW3.

Amendment of complaint at trial as to amount of
prayer, held not prejudicial. 179M19, Z228NW440.

Where parties voluntarily litigated breach of warranty
in two respects defect in b?les.dinf.\: as to one item, held
immaterial. 179M4G7 229

Though there was technical error in failing to spe-
clally plead a letter relie@ upon as tolling statute of
limitations, there was no prejudice to defendant where
case had been tried before, and letter was well-known to
both parties, and there was a full hearing on the lasue.
Clson v, M., 1950626, 264N'W12%, See Dun. Dig. 424, T675.

Plaintiff appealmg from an order granting a motlon to
atrike reply as sham and frivolous cannot complain that
no copy of the order was ever mailed to plaintiff ag re-
quired by rules of district court, in absence of showing
?)fi prejudice. Berger v, F., 198M513, 270NWE589, See Dun,

.

Any error in permitting an amendment to a complaint
is eliminated by subsequently striking out amendment,
and taking from consideration of jury all matter em-
Ib):[m.e‘il%!n it. Baker v, C, 202ZM491, 279NW’211 Sece Dun.

. 423,

Where defense of breach of warranty i3 fully litigated
and by verdict resolved against defendant on his attempt
to recoup his damages, error, If any, in ruling out hi
counterclaim for breach of warranty, is harmleas, Mec-
Ccmn v, L., 20437198 283NW112. See Dun. Dig, 422,

4, Meception of evidence.

180M13, 230NW128.

180M221, 230NW639.

181M115 231NW790,

181M415, 232NWT1T.

In action on life insurance policy where verdict was
directed for insurer, based on conclusive evidence of false
stotement of insured, testimony of insurer's medical di-
rector that he would have declined risk had he known of
treatment undergone by insured, held not reversible er-
ror. Flirst Trust Co. v. K., (CCAS8), T9F(2d)48.

Admission of evidence that car was sold bi’ dealer as
“0.K. used car,” even if error, was not prejudicial, where
defendant’s own evidence showed that it was soid as a
car which was safe and fit for use. Egan Chevrolet Co.
v. B, (CCAS8), 102F'(2d)373.

Erroneocus admission of copy of letters in evidence
held harmless where there is sufflelent comnetent evi-
dence to sustain the findlng. 173M529, 21TNW923.

Receiving in evidence a written contract form made
by the broker in the presence of the purchaser and con-
taining the offer then made by the purchaser io the
brokKer but not signed by the purchaser and not shown
or disclosed to the principal, held not reversible error.
174M127, 218NW462.

Exclusion of evidence 'as to possible speed of motor
truck held not reversibla error, in view of other evi-
dence. 175M449, 221IN'WTI15.

Reading of extracts from recognized authoritles
would not constitute reversible error where their cor-
racthess was admitted by complaining party’'s expert
176M138, 222NWO04.

Admission of evidence waa not prejudicial where slm-
flar evidence was admitted without objection. Tremont
v, G, 176M294, 22INW137.

Where several experts examined testator and only
one of them could understand his language and the other
interpreted hls reply, held that there was no prejudical
gggorz In wrmltting all of the experts to testify, 176M

Admlsslon of exhibit In evidence held not reversible
error ln view of gspecific evidence of witness, 176M4850,
224NW146.

The admisaion of immaterial evidence, not prejudicial,
{s not reversible error. 17TTMI13, Z24NW259,

Reoefusal to sirike answer of witness was without prel-
udice where other similar evidence was received without
objection. 177M425. 226NW273

Prejudicial blas of trial judge was not established by
his extensive participation In examination of witnesses
in_divorce action, Taylor v. T.. 17TKI428, 22BNW287.

Rulings on evidence respecting- priority between chat-
tel g}grtgage, were not reversible error, 177M441, 225
NW38D,

Exclusion of evideﬁee of Inconsistent statements by
g%%lntlfﬁs own witness not prejudicial error. 178M
Receptién of evidence which could not have harmed
gpellunt will not warrant a new trial. 178M471, 227TNW

Admission of net In prosecution for assault on game
warden, held not prejudiclal, 179M516, 229NWTEI.

Error in admission as to issue withdrawn from jury,
held harmless. 180M2%8, 230NWS823.
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Suppression of deposition, held not prejudicial. 181M
217, 232N See Dun. Dig, 422.

erur in recelving evidence as to a subseguent change
in the street lighting at place of accldent was done
away with when the:court took from jury question of
1nsufﬁfc1fnt lilggntimtz aréd Instructed ljury thm& as a mat-
er of law, e street was properly lighte 181M4450,
232NW795. See Dun. Dig. 423,

Under the circumstances shown by the record, it was
not prejudicial error to receive In evidence a small bot-
tle containing brain substance and pleces of bona re-
moved from the brain. Lund v, O. 182M204, 234NW310.
See Dun. Dig. 424.

Testimony erroneously received through mistake or
inadvertence, but promptly stricken when the court's
attention was directed thereto, does not require a new
trial, where it is\gmercewad that no prejudice resulted,
Drabelk v. W, 182M217, 234NW6. See Dun. Dig. 424.

Refusal to permit owners to testify as to value of
adjacent property after a funeral home would be estab-
lished held not prejudicial under clrcumstances of
this caze. O'Malley v. M., 182M294, 234NW323 See Dun.
Dig. 421(94),

An error in the reception of certaln testlmony was
deemed cured when the court, on its own motion, struck
it from the record and directed the jury to disregard it
Martin v. 8., 183M256, 236NW312, See Dun. Dig. 423,

Error in the admission of a medical certiﬂcate of
death as prima facle evidence of suicide is not cured by
the fact that the coroner's verdict that the death wound
was self-inflicted attached to plaintiffs proofs of death
was excluded. Backstrom v, N, 183M384, 2I6NWTOS.
See Dun. Dig. 416, 424.

It was not reverslble error to permit a witnesg to
testify that he purchased of plaintiff an automobile of
the same kind sold to defendant, at about the same time
defendant bought hils, for $150 less than plaintiff on
crosg examination tesatified the witnesas paid therefor.
Baltrusch v, B, 183M470, 286NW924. See Dun. Dig, 424,

Exclusion of evidence of little weight held without
prejudice, Metalak v. R., 184M260, 238NW478. See Dun.
Dig. 422(94).

It was not reversible error to refuse to strike as a
conclusion of a witness her statement that an auto-
mobile traveled "just like a flash of lightning.” Quinn
v. Z., 184MG89, 239NWI02, See Dun. Dig. 416-424,

No reversible error oceurs where reapondent is per-
mitted to show facts already testified to by apﬁ)ellant
Rahn v. F,, 185M246, 240NW529. See Dun. Dig. 422

Susta,ining objections to certain questions to expert
was without prejudice where expert was permitted to
fully give his opinion covering matter in question. Peter-
gon v. L., 186M101, 242NW549, See Dun, Dig, 423.

In action against veterinarian for negligently falling
to diagnose hog cholers, held not prejudiclal error to
exclude proof as to reasons for not using serum and
Biirus“zBekkemo v. E., 136M108, 242NWG17. See Dun.

g. X

It is not reversible error to exclude the answer to a
specific questlon when nnswer to substantially same
question i3 later received. Wilcox v. H., 186M500, 243NW
711. See Dun. Dig. 422.

Any error in receiving testimony of witness as found
In settled case in prior action was harmless, where mat-
ter shown was implied in findings in such case, received
without objection, Farmers' State Bank, 187M155, 244
NW550. See Dun. Dig. 422.

Admission of evidence was not reversible where same
evidence had been recoived without objection. Thier v

F., 187M180, 244NW§15. See Dun. Dig. 422,

Permitting physiclan to testify to statement made by
deceased relative to past oceurrences resulting in injury
was not prejudicial, where other similar evidence was
not objected to. Strommen v. ., 18TM381, 245NW&32,
See Dun. Dig. T180.

In action on accident policy by one clailming to be
totally disabled by amputation of part of foot, evidence
of defendant that it was now more dificult on account
of the depression to get a job, held not prejudicial,
Wilson v. M, 187TM462, 245NWE26. See Dun. Dig, 4871C.

No prejudice could result from not striking testimony
of plaintiff's witness, called to refute o false lssue in-
Jected into trial by testimony of defendant's main wit-
;12e§;s. Cohoon v. L., 188M429, 24TN'W520. See Dun. Dig.

Errgr in admitting evidence as to conviction of driver
of defendant's truck of crime of driving a motor ve-
hicle while intoxicated, at time of an accident, held not
prejudicial where other evidence, not objected to, con-
clusively showed that driver was Intoxicated at time.
Mills v. H., 183M183, 248NWT05. See Dun. Dig, 422.

Exclusion of evidence of facts shown by other evl-
dence, held not prejudicial, Quarfot v. 8., 189M451, 249
NWEGS, See Dun, Dig. 3250, 4038,

Admiagsion of evidence of conversatich between plain-
tiffs was harmless where it could not have affected re-
sult. Stibal v, F, 190M1, 260NW718, See Dun. Dig. 424,

Prejudicial error was not committed In permitting de-
fendant to introduce testimony of fraud sufficient as a
defense at common law without firat producing affirma-
tive proof that plaintiff was not a holder in due course
and so maKing an iasue for jury upon evidence tendered
by plaintiff. M & M Securities Co. v. D., 190M57, 250NW
8§01, See Dun, Dig. 424,
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Exclusion of evidence either admitted or substantially
proved was not prejudicial error. Elness v, P., 100M163,
PRINWI183. See Dun. Dip. 424.

Reception of evidence could not have been prejudicinl
where verdict was very small. Thorson v. A, 150M200,
251INW177. See Dun, Dig. 424, s

Error in refusing to strike out a part of an expert’'s
answer which wuas speculative, Indefinite, and uncertaln
as to an injury to plaintiff’s back held without prejudice.
Johnston v. S, 190M269, 251NWE25. See Dun. Dig. 424.

Admission of copy of original depoaltion without lay-
ing foundation was harmless error where evidence re-
quired directed verdict against objectmg.purty. Edward
'}‘z)hzonéll)ggn Co, v. P., 190MG566, 252N'W438," See Dun. Dig,

No prejudice could result to plaintiff by ruling exclud-
ing evidence, where judgment roll conclusively showed
complaint failed to state facts to constitute s cause of
Qc‘t‘!ggz Calhoun Beach Holding Co. v. M. 190M576, 252

Trial court’'s erroneous determination as to qualifi-
cation of an expert witness is not ground for new trial
in absence of prejudice to losing party. Palmer v. O.,
19101204, 2683NW5H43, See Dun, Dig. 7201,

in action to enjoin violation of senfority rights aa
employees of a rallway, any error in receiving opinlon
of experienced officers of brotherhoods as to whether
any seniority rights were viclated was without prej-
udice where record compelled finding that no rights wera
violated. George T. Ross Lodge v. B, 191M373, 254NW
5390. See Dun. Dig. 424,

Admission of expert oplnion evidence that repalras
and repair parts were minor and incidental only, if er-
ror, was not prejudiclal. General Motors Truck Co. v,
P, 191M467, 254NW580. See Dun. Dig. 424,

Where defendant was permitted to Introduce four
photographs of two street cars after they had been
jacked up to permit release of occupants of automobile,
it could not be sald that it was error to admit one
photograph Introduced by plaintiff and described by
witness as “the way it looked when they were jacked
él:?éa Luck v. M., 191M503, 264NWE0). See Dun., Dig.

There was no harm in admission In evidence of itema
of hospital and medical expenses where trial court re-
moved them from verdict. 1d. See Dun. Dig. 423.

Admlssion of teatimony as tc what witneas understood
was meaning-of conversation and worde used in negotin-
tions, though conclusions of witneas, was without
prejudice where trial was before court without jury
and court heard what words used In claimed conversa.
gion \;»aeﬁre. Hawkins v. H., 191M543, 254NW809. See Dun,

E. .

Even though a minor defendant were not a proper
party defendant, it was not prejudiclal error tc per-
mit him to be called for eross-examination under the
statute, as he could have been called as a witness for
plaintiff and court would have permitted a cross-exam-
ination irrespective of the statute. Wagstrom v. J,, 192
M220, 256NW822, See Dun. Dig. 424,

In actlon for conversion by purchaser of automoblle
against inance company, no harm could come to plaintift
from refusal to let defendant explain letters “C. C. T,
appearing In involce, plaintiff having admitted that sale
had to be financed, and such letters representing initials
of flnance company. Saunders v. C., 192M272, 266NW142,
See Dun. Dig, 424.

Where the evidence I8 close and confileting on a vital
igsue In case, rejection of competent and material teati-
mony bearing on such issue is reversible error. Taylor
v. N, 192M415, 256NW674. See Dun. Dig. 422.

In action for personal injuries suffered In conatruction
of barn for farmer, there waa no reversible error in ad-
miasion of evidence as to acreage of defendant’'s farm,
no questions being asked as to value of farm, or as to
acreage under cultivation, or as to ita productiveness, or
a8 to encumbrances, and record showing no effort to
impress upon jury that defendant was well fixed finan-
Elzaélly. Gilbert v, M., 192M495, 26TNWT3. See Dun, Dig.

Refusal to strike out testlmony of physician that it
was possible that decedent had a fracture of the akull
was without prejudice where skull fracture was not in-
cluded as one of facts upon which physician based hig
opinion that accident aggravated weak heart condition
and contributed to cause death. Albrecht v. P, 192M557,
IZTNWITT. See Dun. Dig. 422(94), 3337,

In action against endorser of a promlasory note where
{ssue was as to whether words “without recourse” were
stricken before or after endorsement and dellvery, It
waa not Prejudlcia! error to admit evidence ghowing that
maker of note was adjudicated a bankrupt shortly after
transfer of note, under circumstances of case. Keyser
v. R, 192M588, 257TNW503. See Dun. Dig. 422(94).

If it was error for truck driver to testify that he had
usad gasoline before to eclean oil fillter and motor and
that no fire or injury had occurred, it was ao Inconse-
quential that it could not have prejudiced plaintifif suing
tor damsages occasioned by fire resultlng from use of
gasoline. Hector Const. Co. v. B, 194M310, 260NW496,
See Dun, Dig. 424,

Denlal of motion to exclude X-tays from jury could
not have prejudiced defendant where X-rays were re-
ceived in evidence only in connection with extent of in-
juries, and defendant is not challenging verdict as ex-
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cesslve. Erickson v. K., 195M164, 262NW5L6, See Dun.
Dig, 424.

Where evidence is finally received, a party may not
properly complain of previous rulings excluding it. Cash-
man v. B, 195M195, 262NW216. See Dun, Dig, 424,

Admission in evidence of privileged communications
to physiclans was immaterial where other testimony re-
guired a directed verdict. Sorenson v. N., 195M2938, 262
NWE68. See Dun, Dig. 422(9%4).

It was not prejudicial error to admit in evidence a
letter relied upon to toll statute of limitations. Olson w.
M., 195MG26, 264NW129. See Dun. Dig. 424,

Permitting introduction of evidence indicating that
defendant was protected by insurance, held without prej-
udice. Nye v. B, 19631330, 265N W300. See Dun. Dig, 4124,

Allowing witness to be impeached on an immaterial
gtl)lnt. R;,-ld net sufficiently substantial to indicate preju-

ce, .

‘Whether testimony, objected to as conversation with a
person since deceased, was improperly admitted, was
immaterial, where only conclugion possible under all
other evidence in case was that industrial commission
properly denied compensation. Anderson v, R., 196M
358, 26TNW501. See Dun. Dig. 424.

No prejudice resulted from rulings excluding evidence
purporting to prove facts which court assumes proven.
Newgard v. F., 136M548, 260NW425. See Dun. Dig. 424,

No harm could result to defendant from certain testi-
mony as to services which cour{ instructed jury to not
fnclude in verdict., Kolars v, D., 197TMI183, 266NW705,
See Dun, Dig. 424,

A new trial may not be awarded for exclusion of evi-
dence not shown to be material. Anderson v. A, 13TM
252, 266NWT41. See Dun, Dig, 424,

It is not necessary that ruling of trial court on a
guestion of admisslon of evidence be sustained on basls
of same reason given by court at trial. Davis v, R, 197
M287, 266MN'WS855. Bee Dun. Dig, 421.

Where a nonexpert witness was allowed to express
an opinion on mental capacity without first detailing
tacts upon which hla opinion was based, and record is
such that trial court could have found for elther party,
admission of opinion testlmony was reversible error even
though trial was before a court without & jury. Johnson
v. H., 197TM496, 26TN'W486. See Dun. Dig. 424,

Where objectionable evidence is recelved, but before
final submission court perceives error and instructs jury
to dlsregard it, presumption is that no prejudice resulted.
Lorberbaum v, C.,, 138M28%, Z269N'WGE46. See Dun. Dig.
416, 423, 424,

No reversible error was made in not recelving in evi-
dence a wrist watch worn by the wife, which had stopped
at 12:15, for, without objection, witneases not contradict-
ed testified that watch so indicated, and, moreover, that
fact did not tend to prove that she survived her husband.
Miller v. M., 198M497, 2T0N'WE59, See Dun, Dig. 424,

Admisslon of evidence as to injury to defendant's leg
in colligion offered as tending to show that defendant
had foot on brake, held not so prejudicial as to require
%elaw Erél‘inl- Dehen v, B, 198Mb522, 27T0NW602. See Dun.

g .

Error in admisslion of evidence was not prejudicial
where matters testified to were shown by other ample
evidence., Trl-State Tranafer Co, v, N., 138M537, 270NW
684. See Dun, Dig, 424.

Error in excluding evidence is cured when the evidence
is later recelved, Bird v. J.,, 199M252, 272NW163. See
Dun, Dig 7192.

Error, if any, in recelving impeachment testimony, ls
curéd by receiving evidence of same facts offered by com-
plaining party, 14,

Where policemen were permitted to testlfy over ob-
jection as to conversations had with motorman 15 to
20 minutes after accident involved, upon theory that
statements were within so-called res gestae, and fact
sought to be proven by admission of this testimony was
established by other evidence as & matter of law, error,
If any, was without prejudice, Lacheck v, D, 139M519,
273NW366. See Dun. Dig, 424.

Recelpt In evidence of record of appeal nroceedings In
which part of services sued for were performed held npt
prejudicial to defendant. Daly v. D, 2T3NW§14. See Dun,

_Dig. 424

Improper questions and answers in examination of a
physiclan, were not reversible error where final conclu-
sion of witness was very favorable to appellant. Bros-
gard v, K, 27T4N'W241, See Dun. Dig. 418.

Permitting a witness to state contents of a memo-
randum renders harmless any error in excluding memo-
randum itself. Eilola v, O, 201M77, 275NW408, gee Dun.
Dig. 424,

There waa no prejudice in excluding conclusion of wit-
ness where Jury had benefit of testimony from which
witness might have reached conclusion to which he would
have testified. Armstrong v. B, 202M26, 27TNW348, See
Dun. Dig. 424.

No harm was dona owner of car by belng required to
answer that he neither brought a civll sult nor instigated
a criminal prosecution against driver for damaging ear,
where he was permitted to show that driver had paid
part of bill for repairs made. Neeson v. M, 202M234, 277
NW916. See Dun. Dig. 424.
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Admisslon In evidence bf estimate of a non-driving
witness as to speed of an automobiie held not prejudicial,
in view of verdict finding both drivers involved in col-
lision guilty of negligence, Shuster v. V. 203M76, 279
Nwsg4l, See Dun. Dig. 424, )

Any error wlith respecting ruling on attempted intro-
duction of evidence was harmless where it appeared that
appellant abandoned item of evidence involved. Id.

Itulings sustaining objections to Inquiries addressed to
experts as to which person died more rapidly after re-
ceiving his or her injuries held without prejudice, in view
of other evidence. Vaegemast v, M, 203M207, 280NW
641, See Dun. Dig. 424, .

In action for injuries to one touching cable supporting
Btreet lamp, testimony that certaln guy wires on pole
had Insulators should have been stricken, but was
harmless since It did show that those who erected pole
had some desire to prevent deadly current from escap-
;rég. Schorr v. M, 203M384, 281NW523, See Dun, Dig.

4, .

It wasa 80 obvioug that thin skin covering third degree
burns is liable to bruise and break so as to afford ready
entrance to germ infection that jury could infer it with-
out opinion of medical experts, and it cannot be said
that anawers expressing guch opinion harmed defendant
power company. 1Id ee Dun. Dig, 424,

A new trial should not be granted for e¢rror in admit-
ting or excluding evidence unless substantial prejudice
g.i)splea.rs to the defeated party, Id. See Dun. Dig. 7180,

It must be assumed on appeal that jury heeded instruc-
tion of court to disregard hearsay testimony stricken out.
IFarwell v. S, 203M392, 281NWHZ6. See Dun. Dig. 380.

Admission of svidence tending 10 show a fact that was
conceded was harmless. Id, ee Dun. Dig. 424,

Defendant could not be prejudiced by exclusion of evi-
denc¢e affecting only amount of off-get dependent upon
establishment of g contract other than that upon which
plaintiff relled, verdict determining that issue for piain-
tiff, Clark v, Q., 2030452, 281NW815, See Dun, Dig. 424,

Futile attempt of counsel to be permitted to examine
4 witness as an adverse witness was not prejudicizal.
Bylund v. C., 203M484, 28INW873., See Dun. Dig. 424,

Admiassion of staterment as part of res geatae, even
though it was error, was not prejudicial where fact in
question was already in evidence and remained uncon-
g'adiit;zd' Young v. G., 204M122, 28INWE9). See Dun.

ig. .

Exclusion of impeaching testimony was not reversible
error where witnegs was otherwise thoroughly impeached.
Weinstein v, 5, 204M189, 283NWI127. See Dun. Dig. 424.

Where no claim was made that plaintiff's truck was
inadequately lighted, and only criticiam was that plain-
tiff did not use his dimmers, admission of improper evi-
dence pending to show that truck was adequately lighted
was harmless. Ryan v, I, 204M177, 283N'W129. See Dun.
Dig. 424.

Reviewing court will not consider question whether
or not account books were properly admitted in evi-
dence where appellant could not have been Dprejudiced.
Detroit Lakes Realty Co. v. M., 204M490, 284NWE). See
Dun, Dig. 424,

It was technical error to permit a party to testify that
he had no converantion with deceased concerning a cer-
tain matter, but this would not require a new trial
where other evidence compelled conclusion that witness
did not participate In corporate affairs invelved. Keough
v, 8, 280NWS803. See Dun. Dig. 424,

Exclugion of evidence as to condition of tail light of
truck following accident was not prejudicial where it was
unlikely that jury attributed any importance to whether
or not tall light 'was burning In view of evidence indi-
cating that a large woman was standing back of the
truck at thé . tlme of the accldent. Johnson v. K., 285NW
881, See Dun. Dig. 424,

Plaintiffs in taxpayers’ suit to restrain construction of
a power plant were not prejudiced by the ruling of the
trial court refusing to allow them to call the village at-
torney for crosg-examination under the statute. Davies
v. V., 28TNWI1. See Dun. Dig, 424.

5. Remarks nnd conduct of court and counsel.

In case tried without jury, an opinion expressed by the
conrt at the close of the trial as to the truthfulneas
of witnesses presented no grounds for a new trial. 173
M52, 217NW9p33:

A remark of counsel, promptly withdrawn, held not
?{'clejudlcial misconduct, Dumbeck v. C., 17TM281, 225NW

Statement of counsel that jurors were apt to fall into
error if they did not return verdlct against both de-
fendants for damages, held not prejudiclal error. 178M
353, 22TNW203.

Prejudice held not shown by court’'s answera to ques-
ilzozns asked by jury. 181M496, 233NW241l. See Dun. Dig.

A reversal will not be had for misconduct of counsel
uniess the rights of the losing party have been prej-
udiced thereby. Horsman v. B. 184M514, 239NW250.
See Dun. Dig, 424,

Misconduct of counsel cannot be held prejudiclal to
plaintiff, where defendants were entitled to a verdict
and plaintiff offered no evidence as to amount of re-
t‘:?arery. Renn v. W., 185M461, 241INWE581l. See Dun, Dig.
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Improper reference to insurance company by plain-
tift's attorney, promptly rebuked by court, held@ not prej-
%iécial.ﬁ Harris v. R., 189M599, 260NWbB77. See Dun. Dig.

, . 6.

In automobile collislon case any misconduct of counsel
in overstating width of truck and in demanding verdict
for large amount was not prejudicial. Erickson v, K.,
195M164, 262NW56. See Dun, Dig. 424,

Experience of undertaker was such that he was prop-
erly permitted to testify whether or not water bubbling
from mouth of a body found subméerged came from
lungs; and remark of court in referring to fact of no
water lssuing from mouth should not result in a new
trial because of the addition of words “or lungs.,” Miller
v. M., 198M497, 27T0NW569. See Dun. Dig. 424,

Alleged improper remarks relative to statements se-
cured from witnesa prior to trial were not prejudlcial
where court instructed jury that obtaining of statement
was proper, Tri-State Transfer Co. v. N., 1$8M837, 270
NW684, See Dun, Dig. 423,

Repeated reference by plaintiff's counsel to nonresi-
dence of defendant’s counsel and that of their expert
medical witnesses held not prejudicial. Finney v. N.,
198M554, 2T0N'WE92, See Dun, Dig, 424.

Judgment will not be reversed for improper argument
of plaintiff'as counsel which could only atfect amount of
damages where amallness of verdlct indicates that no
prejudice resulted, Elkins v. M., 193M63, 2TONWS14. See
Dun, Dig. 424.

In action for death of husband in motor vehicle colli-
sion, reference to matter of workman's compensation
was not prejudicial to plaintiff where court fully advised
jury that it was not to take into consideration fact that
plaintiff might be entitled to compensation from her
deceased husband's employer, owner of one of the ve-
hicles involved, especlaily as plaintiff requested that
court tell jury why she could not sue her husband's em-
%gyer. Becker v. N, 2000274, 2T4NW180. See Dun. Dig.

Improper and prejudiclal remarks of plaintiff's coun-
sel in his closing argument were of such a nature as to
require supreme court to order a new trial, notwithstand-
ing instructions to jury hy court to disregard them.
Krenik v. W, 201M255, 27T56NW849. Sce Dun. Dig 7102,

As to claimed prejudiclal remarks in counsel's closing
arguments to the jury, court properly exercised its dis-
cretion in holding them to be harmless. Serr v, B., 202
M165, 27§NTW355. See Dun, Dig. 424,

There was no abuse of discretlon in refusing to grant
a new trial on ground of misconduct of counsel in argu-
ment where court gave an instruction effectively designed
to forestall prejudice. Santee v. H., 202M361, 278NW520.
See Dun. Dig. 423.

Statement made by counsel for plaintiff in presence
of men and women from whom jury was selected that
it was proven that certain liability insurance company
was Interested In defense of case was highly improper,
but court did not err in refusing to grant a new trial,
in view of prompt instruction to jury to disregard it as
heing improper. Farwell v. 8, 203M392, 281NW526. Sce
Dun, Dig. 423.

Statements of plaintifi'a attorney in argument apprais-
ing professional! abllity of defendant's sttorney that In-
dividuals like plaintiff are sometimes obliged to employ
lawyers who are not so quickwitted, alert and equipped
with financial pssistance and ability to rake the country-
gide and bring in every poasible bit of evidence that
may favor them was rendered harmiess by statement of
court that it had nothing to do with lawsuit., Raymond
v, KL, 204M220, 2B3NW1LY. Hee Dun, Dig, 423,

What otherwlise might be misconduct of an attorney in
the course of a trial ordinarily will not be ground for a
new trial when it 18 Invited by the adversary. Schlick
v. B., 286N'W166, Sce Dun, Dig, 419.

Improper argument by plaintiff's counsel Invited anad
provoked by improper argument of defendant’s counsel
is not reversihle error, inman v, G., 286NW364. See
Dun. Dig, 419,

Charge of court dh‘ecun%l jury to ignore improper
argument by counsel for both plaintiff and defendant, to
decide case on facts without conslderation of matters
improperly referred to and that failure to decide would
be a violatlon of jurors’ oaths, cured milsconduct o! coun-
sel, if any. Id. See Dun. Dig. 423.

Alleged disparaging remarks by trial fudge concerning
counsel are not prejudicial where verdict is right as a
matter of law. e\fentz v, G,, 28TN'W113, 8See Dun, Dig,
4124,

Informing jury of Insurance coverage. 23Minnlaw
Revis.

6. Instructions.

Inadvertent fallure of court to include a small item in
computing amount due wasg not ground for reversal. 171
M461, 214NW288,

Instruction as to application of statutes requiring
lights on motor vehlcles as applied to a disabled car
standing in the street at night held not prejudicial. 172
M493, 21I6NWS861.

Objectlon te charge held immaterial In view of re-
sulta. 173M443, 21TNWE0SG,

Charge held not misieading when consldered in con-
nection with entire charge, 17TM13, 224NW259.

A party cannot clalm error on the ground that the
instructions fajled to deflne particular 1ssues specifically
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where he made no request for more specific instructions.
1TTM127, 224 NWE4L.

Where complaint proceeded upon theory of fraudulent
misrepresentation that defendant would send competent
man to supervise erection of sllo, and on the trial
negligence of the person furnished was the onl grouné
upon which a recovery could be had, held that sub-
migsion was confusing. 177M420, 225NW393.

Use of word "fraud” in connection with defense of
prohibited additional insurance held not prejudlclal er-
ror. 178M305, 22TNWJS.

Instructions as to proper driving of motor car and
allowances for future suffering and medical expenses,
held not prejudicial error. 178M3563, 227TNW203.

Rule as to inadvertent errors of law in charge applies
to criminal cases, but does not extend to omission of
controlling principles of case. 173MB16, 229NWT84.

Instruction favorable to party complaining. 180M514,
23INW204,

Fallure to instruct concerning future suffering and
inconvenience, held not_ prejudicial. 181M506, 233NW
237. See Dun, Dig. 422(95).

Where defendant admitted he was guilty. instruction
falling to tell the jury that they could find him not
guuty was harmiess. State v. Corey, 132M48, 233INW530.

ee Dun. Dig. 2490(43).

The reading of part of the pleadings in argument to
the jury disapproved, but held not reveratble error where
the court by [ts charge, clearly defines and limits the
isgues for the jury to determine. Bullpck v, N., 18IM
192, 233NWES58. See Dun. Dig. 423, 424,

Thea use of the words "proper” and “properly” in re-
ferring to ventilation are held not te have been mis-
ieading to the _'lur%r:l ag to the measure of defendant's
responsibility in the light of the remainder of the
charge. Carglll Graln Co. v. C., 18221516, 235NW268. See
Dun. Dig. 416, 422(35), 7074.

Where defendant was entitled to a directed verdict,
errgr jn the charge was without prejudice to the plain-
ﬂfg.“?ohs v. K., 183M379, 236NWE620. See Dun. Dig.

There was no prejudice in an instruction in action for
death of passenger in motor vehicle, that, decedent being
dead, it i8 to be presumed that she used ordinary care,
there belng no evidence of negligence on her part.
Kleffer v. 5., 184M205, 238NW331l. See Dun. Dig, 434.

An unequivocal instruction that a determinative
proposition is undisputed on the evidence, the Tact bein
to the contrary. was prejudicial error, which was nol
cured by an equivocal explanation liable to be misunder-
stood by the jury. Poppe v. B, 184M415, 238NW300. Bee
Dun. Dig. 424,

Instruction as to duties of automoblle owners and
drivers on the highways held not prejudicial. Mechler
v, M., 184M4786, 239NWE05. See Dun. Dig. 424,

Any error of court in permitting lgury to conafder
permanent injury was without prejudice where it ias
apparent from slze of verdlct that no permanent injuries
were found by the jury. Ball v. G., 185M100, 240NW100.
Bea Dun. DI, 424,

In action by real estate broker for commissions where-
in exclusive right of sale was not issue, instruction con-
cerning exclusive right, held not such as to mislead
14%? aercher v. 8., 18§M272, 243NW180. See Dun. Dig.

Error of court in reading quotations from reported de-
clalon in his charge, held not prejudlcial. Christensen v,
P., 180M548, 250N W363. See Dun, Dig, 422,

When the charge refers to permanent injuries and
goes to amount of damages, and i3 not otherwlse prefu-
dicial, and damages are not claimed to be excessive, an
error in charge as to recovery for permanent injuries
is not prejudiclal. Romann v. B, 190M419, 252NWS30.
See Dun. Dig. 422.

An error by court in charge, in reference to width of
defendant’s truck, was cerrected and cured when atten-
tion thereto was called. Kouri v. 0., 131M101, 253NW458,
See Dun. Dig. 9796,

Failure of court to mark as given, refused, or modi-
fAed, requests to charge, no inquiry having been made for
information as to what had been done with requeste or
as to which would be given, was not In and of itself
prejudicial error. Kouri v, 0. 191M101, 263NW38. See
Dun. Dig. 9771a, 9776a.

An instruction In actlon against hotel as bajlee of
ring that “it makes no difference what care the defend-
ant may have taken of its own property * * * and
the care It may give to its own property 1s of no Im-
portance,” If error., was without prejudice. Peet v. R.,
191M152. 253N'W546. See Dun. Dig. 422.

Any error in instruction as to prima facie case for
plaintiffs with respect to endorsements of payments
which would extend time for suit was cured by later in-
structions clearly placing burden upon plaintiffs to show
that payments by comaker were directed to be paid by

defendant. Erickson v. H,, 191M177, 26BNW361. Bee Dun,
Dig. 97496, .

Inatruction in respect to speclal damages in perscnal
injury cnse, although not technically accurate, held not
pDIIejuilérz:lal. Gilbert v. M, 192M495, 26TNW7T3. See Dun.

g 5

Use of expression “loss of earnings” instead of “loas
of earning capacity’” In an Instruction in_an action for
personal injury, if error, was harmless. Fredhom v. 8,
193MB69, 253NWED. See Dun, Dig. 2576,
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Where there are two or more issues trled and submitted
to jury, and verdlet s a general one, it cannot be upheld
if there was error in instructing jury as to, or in submit-
ting to jury, any one of issues. Goldberg v. G., 193M600,
258NW4(2, See Dun. Dig. T168.

In action for death in elevator shaft to which there
wers no eye wltnesses, sentence at end of charge “with
reference Lo the gresnmption o! due care that accom-
panied the plaintiff, the burden of overcoming that pre-
sumptlon rests upon the defendant™ held not prejudicial in
view of accurate and more completa Instructlon in body
%l; cl;uél:;ge. Gross v. G, 194M23, 259NWGE57. See Dun.

E. .

An unnecessary inatruction, be1n§ correct, was not pre-
judietal. Hector Conat Co. v. B., 194M310, 260N'W496. See
Dun, Dig. 422.

A party cannot complaln of an erroneous instruction
which is favorable to it. Id. See Dun. Dig. 418,

Any error of court in not submitting to jury question
of whether automoblle collislon occuréd within residen-
tial portlion of village was lmmaterial If plaintiff was
gullty of contributory negligence as matter of law re-

ardless of violation of speed regulatlon by defendant.

aber v, H., 194M321, 260N'W500. ee Dun, Dig. 424,

In action for conversion of newspapers, instruction
that jury could find a verdict at rate of three cents per
copy was not prejudicial where amount of verdlet Indi-
cated that it wag based uf)on cost of printing and mate-
g?ls.wfryberger v. A., 1943443, Z260N'WE25. BSee Dun.

8 .

instructlon of court that infant must disafirm con-
tract promptly within a reasonable time after he reaches
his majority was not erroneous though the word
“promptly” was inadvisedly used. Kelly v. F., 194M465,
261NW460. See Dun., Dig. 4446,

Error of- court in improperly submitting special ver-
dict fn connection with wilfullness of negligence for
purpose of preventing subsequent discharge in bank-
ruptey, held not to require reversal of judgment on gen-
eral verdict for simple negligence, Raths v. S, 195M225,
262NWE63, See Dun, Dlg. 424,

One cannot compleln of a charge which is unduly
favorable to him. Unilon Cent. Life Ins. Co. v. F., 196
M260. 264NW786. See Dun. Dig. 418

Where two or more material issues are gubmitted to
Jury and a general verdict returned. and one issus so
anbmitted iz mot sustained by any evidence, there must
be a new trial unless it conclusively appears that party
in whose favor verdict was obtained was entitled there-
to as a matter of law on one or more other issues sub-
giltteg;msc.‘avallero v. T, 19TM417, 26TNW370. See Dun.

E. .

Instruction that it is duty of one to left to yield right
of way was prejudicial and misleading where there was
evidence Indicating that one 'having right of way had
forfeited it by unlawful speed. Draxten v. B., 13TM5iI,
26TNW488. See Dun. Dig. 416, 424,

In action by guest ageinst driver‘and owner of auto-
mobile, verdict for driver cured any possible error In
submitting to jury question of driver's implled authority
to invite plaintiff to ride. Manos v, N, 198M347, 269NW
839. See Dun. Dig. 424.

Court’s cautionary charga that “the fact that defend-
ant’'s truck ran out of gas and if that was negligence,
it was not such as contributed directly or proximately
to the collision, and fs not to be considered by vou as an
act of negligence contributing to this collislon in this
case,” held not prejudicial, where plaintiff then conceded
and on appeal asseris that he is not and was not basing
right-of recovery upon such theory, aspecially where no
suggestion was made at time of trial that such charge
was out of place or harmful to his cause. Hartwell v.
P, 198M488, 2ZTONWE7). See Dun. Dig. 424.

A 1itigant cannot tacltly consent to a charge and la-
ter, when disappointed by verdict, obtaln & new trial
for mere omlssion or inadvertence in language omitted
or chosen by court In giving such charge. Dehen v.
B., 198M522, 2TONW602. See Dun. Dig. 424,

Where guestionsg of negligence and proximate cause
are properly submitted to jury, it Is not prejudiclal er-
ror to fail to charge that If negligence of a third per-
son was sole proximate cause of accident, its verdiect
must be for defendant, Lacheck v. D, 199M619, 273NW
366, See Dun, Dig. 9776a.

Defendant may not assign error on & charge concern-
fng construction of a contract which resulted in award
to plaintiff of legs than latter would have recovered un-
der constructlon contended for 'at trial by defendant.
B?rnﬁxl'g—(}urtiss Co. v. M, 200M327, 2T4NW229, See Dun.
Dig. .

Technical error Iin charge, with respect to burden of
proof to show excuse for leaving a gauze pack withln
wound of operation, cannot be held prejudicial to doc-
tors who admitted responsibility for itg remaining there
and attempted to show that an emergency necessitated
such haste as excused care otherwise required. Brossard
v, K., 200M410, 274NW241. See Dun, Dig. 7491,

TUpon charge as a whele and circumstances, an In-
astruction that a passenger was '"'Dresumably negligent”
in boarding a trolley bus while in motion, held without
%:ieju‘déri-e. Ensor v. D., 201M152, 2756N'W618, See Dun.

g. .
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If defendants were entitled to a directed verdlct, errors
in charge or in submitting issues to Jury become imma-
terial on review of judgment for defendants. Selover v,
S, 20IM562, 27TNWZ05. See Dun. Dig, 424

Right of defendant to have plaintiff bear burden of
proof is one of substance and not of form, and denial of
right in instructions is prejudicial error, O'Hara v. L.,
201M618, 27TTNW232. See Dun. Dig, 424,

Where both parties conceded that plaintiff's contract
of employment with defendant entitled him to a commis-
slon on sales consummated as result of his efforts, fajiure
to charge jury that plaintiff'’s efforts must be procuring
cause of sales in order to entitle him to commissions was
not prejudicial. Armstrong v. B, 203M2(, 27TTNW348,
See Dun. Dig. 424,

Person at whose request instruction was given cannot
complain thereof. Serr v. B, 202M165, 278NW355. See
Dun, Dig. 419.

Appellant cannot complain of error In Instruction which
was favorable to him. Costello v. B, 202M418, 278NW
580. See Dun. Dig. 418.

There could be no reversible error in manner of sub-
mission of case to jury where all findings for l:Plaimil'r
under instructions negatived possibility of a finding for
defendant, the appellant, Ranwiclk v, N,, 20231415, 278NW
589. See Dun. Dig. 424,

Reversal will not be ordered because court inadvert-
ently uscd words which could have been better chosen,
where it is evident from a consideration of the entire
charge that no prejudice resulted. Paine v. G., 202M4462,
ZTONWALT., See Dun. Dig. 424,

Refusal to submit questlon of contributory negligence
of child killed by truck requested by defendants, was one
a3 to which plaintiff cannot complain. Vietor v, C,, 203M
41, 279INWT43. See Dun. Dig. 364.

Inadvertent omission of reference to contributory neg-
ligence In an instructjon relating to concurrent negll-
gence of two drivers Involved in action brought by guest
was not prejudlein] where jury were subsequentlr twice
told what would be effect of contributory negligence.
Shuater v. V,, 202M74, 279NWE841. Bee Dun. Dig. 124,

Assignmenta of error to instructions were not merito-
rious where they were in substance instructions re-
quested by appeliant. Ekdahl v. M., 203M374, 281NW517,
See Dun. Dig, 419%.

Electric company was not harmed by charge on pre-
sg;nption of due care by a deceased. Id. See Dun. Dig,

Since each defendant moved for a directed verdict to
which each was entitled, errors assigned on instructions,
even If meritorious, would not warrant a new trial
Johnson v. C., 204M115, 282NWE93, See Dun. Dig. 422,

Inclusion in Instruction of inapplicable statement was
immaterial where following provision properly limited
issue to be consldered by jury. Honan v. K., 286NW404.
See Dun, Dig, 9796

7. Finding» of fact and verdlets.

181M132, 231NWT58.

Lack of evldence to sustain a finding which does not

rejudice appelant will not reverse a decislon. 173M4658,

1TNW593.

‘Where any one of assveral independent findings would
support judgment, it {s immaterial that evidence doces
not gupport one finding, 176M225, 222NW9I26.

Finding of fact having no effect on conclusions of law
Is immaterial. 180M13, 230NW128.

Trial court can best determine Erejudicia.l affoct of
errors in charge. 180M395, 230NWS8Y5.

In an action agalnst father and son on 8 note, n find-
Ing that father had no knowledge of certain transactions
between plaintiff and son, whether supported by evidence
or not was lmmaterial, where court held father bound by
what son did as manager of busihess regardiesa of
knowledge. Kubat v. 2, 193M522, 259NWI.

Dig. 422(98).

Supreme court having arrived at same construction
of trust agreement as court below from consideration of
instrument alone, it {3 immaterial that certain findings
of fact were not suatained by evidence. Towle v. F,
194M520, 261NW5. See Dun. Dig. 424

‘Where jury awarded $2,000 compensatory damages for
willful, wanton and malicious assault, defendant was not
prejudiced hy cause in Vverdict “and punltive damages
in sccordance with Minnesota statutes,” plaintiff accept-
ing verdict for compensatory damages only. Goin v. P,
196M74, 264NW219. See Dun. Dig. 418.

Court will not set aside a verdiet for purely ecom-
pensatory damages because jury thought punitive dam-
ages should nlso be assessed. Id. See Dun. Dlg, 424.

Fallure of court to comply with statute requiring
written declaslon separately stating facts and conclu-
gions was cured by Allng of a memerandum, which states
facts found and conclusions of law separately. Trones
v. O, 197TM21, 2656N'WE0S., See Dun. Dig. 424

There being two other findings, each sufficlent to sus-
tain conclusions of law and judgment, plaintiffts are not
entitled to have judgment reversed for any error in
finding of adverse possession, Lamprey v. A, 1973112,
266N'W434, See Dun, Dig. 424,

Defendant cannot complaln because jury awarded to
plaintiff less than evidence would have permitted. Daly
v, D, 200M323, 273NW814. See Dun. Dig, 418

See Dun. .

CH. T7—CIVIL ACTIONS

9, Entry of judgment, '

Procedural error in permitting defendant to have judg-
ment entered against itself without giving five days
notice a3 required by district court rules, and refusal of
court to vacate judgment, was not prejudicial, where
judgment was entered for correct amount. Martin
Brothers Co. v. L., 198M321, 270NW10. See Dun. Dig. 424,

ISSUES AND TRIAL

0288, Terms defined.

The construction of an ambiguous writing by the
decision below held conclusive because, among other
things, that interpretation is strongly supported by the
personally verlfied pleading of the litlgants now object-
ing to it. REffengham v. P., 182M586. 235NWZ278. See
Dun. Dig. 401,

An admission of a town In its pleading does not pre-
clude interveners from that town to prove that facts
are to contrary in proceeding {nvolving valldity of or-
ganization and boundaries of a clty. State v. City of
Chisholm, 199M403, 273NW235. See Dun. Dig. 49%01a,

Where the defense of breach of implied warranty is
neither pleaded nor litigated by consent, It comes too
late when suggested for first time by defendant’s mo-
tien for amended findings or a new trial. Allen v. C,
2040M205, 283N'W4%0. See Dun. Dig, 7675, 7713a.

As to whether another, not a party to the suit, is the
real one in interest, held, upon facts appearing, to raise
an issue of fact to be determined as such. Peterson v.
J., 204M300, 283NW3H61. See Dun, Dig. 9707,

9287. Issues, how joined.
2, Issues of fact.
u(g??.ulﬁeld v, C., 183MG503, 2ITNW190: note under §9498

0288, Jasues, how tried—Right to jury trial.

RIGHT TO JURY TRIAL

¥. In genernl

Where evidence is conflicting or different, conclusions
may reasonably be drawn from it, question of fact for
:lit‘;ﬁy i8 presented. Karlson v, U, 8., (USCCAS), 82F(24d)

Legal effect of a contract 18 a matter of law to be de-
termined by court. National Surety Co. v. E., (USCCAS),
837 (2d) 399,

Neither court nor jury may credit testimony positively
contradicted by physical facts. Walsh v. U. 8, (DC-
Minn), 24FSupp877.

Where thete 18 no evidence of contributory negligence
submlitting that guestion to the Jury is error. 173MZ37,
21TN'W125,

‘Where no motion 1s made to submit issues in court
cases to a jury, court is not called upon at trial to ex-
ercise its discretion in the matter. 174M241, 219N'WTE.

Liability on contractor's bond held properly de-
termined hy trtal court by whom case wasa tried without
a jury, 178MI183, 226NW473.

Having made polnt that questlon was one of law to
be disposed of as such by court, counsel are not estopped
to reassert clalm on appeal simply becausa, met by ad-
verse ruling below, the{ proceeded to ask instruction
predicated on theory of that ruling. E, C. Vogt, Inhe v.
G., 1856M442, 242NW338. See Dun. Dig. 287.

Where without objection a cause properly triable to
the court has been tried to =« conclusion to a jury,
neither party can predicate error upon the refusal of the
court to withdraw the case from the jury. Renn v. W,
186M461, 241NWEB1, See Dun. Dig 9836(63).

Jury are exclusive judges of all questlons of fact, in-
cluding, as well, inferences to be drawn therefrom.
Anderson v. K., 196M578, 266NW8R21. See Dun. Dig. 9707.

A verdict for a party should be directed by court
where it clearly appears upon consideration of all evi-
dence that it would bhe its duty to set aside a verdlct
against such party. Yates v. G.,, 198M7, 268NWET0. Seeo
Dun. Dig. 9764.

Where both partfes moved court to make findings up-
on all lssues, and to make concluslons of law therefrom,
neither party can complaln that case should have been
submitted to jury for a general verdict, nor can one
party complain that court set aside answer to one of
two questions submitted to jury. Coughlin v. F,, 19¢M
102, 272NW166. See Dun. Dip. 5234,

If evidence would not support a verdict for plaintiff,
court did not err in dlrecting a verdict for defendant.
Phelion v, D,, 202M224, 2TTNW552, See Dun, Dig, 9843,

Jury trial in will cases. 22ZMinnLawRev513,

Dismissal and directed verdict in Minnesota. 23iMinn
LawRev363.

Z. Statutory provision.

Effect of foreign substantive Ilaw
whether question is for court or jury.
703. *

5. Equitable nctlons,

Equity has Juriadiction to enjoln and abate nuisances,
without right of jury trial. 174M457, Z19NWTTO.

6., Mixed actions.

One asking for a money judgment but seeking to have
it made a special lien uPon real estate was not entitled
to a jury trial. Patzwald v. O., 184MB29, 23INWTTL. See
Dun. Dig. 5232(67).

in determining
16MinnLawRev
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Where there was a general verdict on two material s«
sues, it was error to submit one of such 1ssues which
should have been decided for plaintiff as matter of law.
Firat Nat, Bank v. F., 190M102, 260N'W806.

Where record contains no objection or exception to
dismiasal of jury and trial of issues to court, error as-
signed that plaintiff was deprived of o jury trial may
not be considered. Nordby v, C., Z01M375, 276NW27S.
See Dun. Dig. 5234,

7. Held not entitled to jury trinl.

Defendants were entitled to the instruction that plain-
tiff had not proved negligence on the part of certain
defendant. Zobel v, B., 184M17I, 238NW49. See Dun.
Dig. 7048.

Trial of actlon to set aside and invalldate a trust de-
posit in a savings account in & bhank is not a jury case,
even if relief asked fs recovery of money in such ac-
count. Coughlin v. ¥, 199M102, 272ZNW168. See Dun.
Dig. 9835.

7%. Questions for jury.

For the purpose of a motion for a directed verdict in-
terposed by defendant plaintiff's evidence must be ac-
cepted ap true, though disputed by defendant’s witnesses,
Jacobgon v. C. (CCAS8), 66F(2d)683.

It s only where facts are such that all reasonable men
must draw same conclusion from them that a question
of negligence becomes one of law for court. Sears, Roe-
buck & Co. v. P. (USCCAR), T61r(2d)243.

Trial court properly denied motion for a directed ver-
diet and motion for judgment notwithstanding verdict
where there was evidence that would justify a partial
recovery. Millers’ Mut. Fire Ins. Ass'n v, W., (CCAS),
24F(2d) 741,

In determining whether verdict was supported by any
substantial evidence, all facts that appellee’'s evidence
reasonably tends to prove must be assumed to have
been established, with all reasonable favorable inferences
therefrom; also effect must be given to rules that cred-
ibility of witnesses and weight of evidence is for Jury and
that oral evidence opposed to physleal facts i3 not sub-
%}?ﬂiﬁg%g&vidence. Egan Chevrolet Co, v. B, (CCAS), 102

3373,

It 18 the right and duty of the trial court to direct a
verdict when the state of the evidence is such as not
to warrant a verdict for a party, and If he falls to do
80 the other party is entitled to a new trial. 173M402,
21TNW3T7.

Instructed verdict would be error where evidence Is
conflicting upon issue tried. 174M2937, 219N'WI1E0.

It is the duty of trial court to direct a verdict at the
closa of the evidence if It would be its duty to set aslde
anvcvolrgtérary verdict returned by the jury. 174M339, 219

Issuea as to which there is no conflict in the evidence
should not be submitted to the jury. 180M6, 230NWI120.

Litigant cannot complaln of submission of 1ssue made
by pleadings. 180M78, 230NW259.

Trial court should not hesitate in taking question
from jury where recovery cannot be had as matter of
law. 180M252, Z30NWTT6.

The opinion of the owner of personal property as to
its value 13 admiassible, Its weight i8 for the jury. 181
M603, 233NW313. See Dun. Dig. 3322(4).

Evidence held such a3 to justify submitting to the
jury, question whether defendant represented that
mortgagor Itved ugon mortgaged land, * Gunnerason v. M.,
182M480, 235NWI909, See Dun. Dig. 8612a.

Where the evidence for the plaintiff is sufficient to
sustain a verdict in his favor, it la error for the court
to direct a verdict at the close of plaintiff's evidence.
Osborn v. W,, 183M205, 236NW187. See Dun. Dig. 9764.

It the evidence ia such that a verdict in plaintiffa
favor would have to be set aside by the court, not as a
matter of diseretion, but as a matter of law, because
plaintiff has falled to establish any cause of action, the
court gg;\ay properly direct a wverdict for defendant.
I()ac.:;r)gel w. M., 183M265, 236NW325. See Dun. Dig. 9764

‘Whether malpractice actlon was barred by limitations,
held for jury. Schmit v. E., 153M3564, 236NW622. See
Dun. Dig, 7492,

Where there was no evidence justifying an inference
that the plaintiff did not exercise ordinary care In
alighting from a street car, it was error to submit the
question of her contributory negligence to the jury.
?_?Ol%kensen %, M., 184M274, Z38N'W489. See Dun, Dig.

It Is error to submit a case to a jury upon a point as
to which there i3 no evidence or when the evidence will
admit of but one reagsonable inference. Cannon Falla
g%]?ding Co. v. P, 184M294, 238NW487. See Dun. Dig.

It was prejudleial error to direct a verdict for plain-
tift before defendants had rested. Grossman v. L, 184
M446, 238NW883. See Dun. Dig., 9843.

The question of proximate cause I8 not for the jury,
if, viewing the facts in the most faverable light for
plaintiff, there 1s no sufficlent evidence to sustain a
finding of proximate cause, Hamilton v, V., 184M580,
239N'WESY. See Dun. Dig. T011.

It i1s only In clearest of cases, when facts are undils-
guted and it is plain that all reasonable men can draw

ut one conclusion from them, that guestion of con-
tributory negligence becomes one of law. Eckman v. L.,
187M437, 246NWG638. See Dun, Dig. 4167b, 7033, 7048.
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It is error to submit to a jury an lssue as to which
there 18 no evidence, or which musat be decided one way
or the other as matter of law on uncontradlcted proof.
Hall v, G,, 188M20, 246N'W466. Sce Dun. Dig, 7174, 9707,

On a motion for a directed verdict, evidence is to be
viewed in most favorable light for adverse party. Bayer-
kohler v, C,, 180M22, 248NW234, See Dun, Dig. 9764(48).

Dentist in malpractice action was not entitled to di-
rected verdict If evidence justifled recovery under cor-
rect principles of law, though Insufficlent under erro-
neous standard set forth in instructicns given at defend-
ant'a reguesl. Ellering v. G, 139M68, 243NW330. Bee
Dun, Dig. Ti86a, T488.

Court rightly refused to direct verdlcts and to grant
judgments notwithstanding verdicts If there was evi-
dence to sustain verdicta. Holland v. M., 189M172, 248
NW750. See Dun. Dig. 5083, 9764,

While a jury may not he permitted to guess as he-
tween two equally perauasive theorles conaslstent with
clrecumatantial evidence, such evidence In a civil case
need not exclude every ressonable conclusion other than
that arrived at by jury, 1t is sufficlent if reasonable
minds may conclude from circumstances that theory
adopted by verdict outwelghs and preponderates over
any other theory. It need not prove conclusion arrived
st beyond a reasonable doubti or demonstrate lmpossi-
bility of every other reasonable hypothesis, Sherman v,
M., I91M&07, 256NW113, See Dun. Dig. 3473, .

Fact lssties properly determinable by a jury may not
be taken away from that body and decided by the court
when seasonable objection 18 made. W, T. Rawleigh Co.
v. 8, 102M483, 25TN'W102, See Dun. Dig, 5230.

Court can take question of negligence from jury only
where reasonable minds could not dlffer as to inference
to be drawn from proof. Gulle v. G., 192M548, 25TNW
649. Bee Dun. Dig, 7048,

To give rise to res ipsa logqultur it must appear, among
other things. that the inatrumentality inflicting the in-
Jury was under controtl of defendant, and where there
is dispute as to this factor, it is proper to submit this
issue to jury under instructions, such that if they find
defendant to be in contrel of inatrumentality, then they
may apply tres ipsa loquitur, otherwise not. Hector
Const. Co. v. B, 194M310, 260NW496. See Dun. Dig. 9788,

On motion for directed verdict all evidence admitted
musat bhe considered as properly received, and motion
should not be denied because dJdefense established by
evidence was neither pleaded nor ltigated by consent.
Robbing v. N, 185M205, 26ZNW872, See Dun. Dig. 9764.

It Is for jury to determine facts where medlcal ex-
perts glve contradictory opiniona aa to cause of A death.
Jorstad v. B, 196Mb68, 265NW814., See Dun. Dig. 9707.

A wverdict'cannot be based on mera possibilities, spec-
ulation or conjecture. Bauer v. M, 197TM352, 26TNW206.
Bee Dun, Dig. T047(72),

Question of speed is one pecullarly for jury. Polchow
v. C., 199M1, 2TON'WE73, See Dun. Dig, 9707,

Motion of a defendant in a personal Injury action for
a directed verdict should be granted only in cases where
evidence agalinst plaintiff is clear. whether basis of mo-
tion be want of negligence in defendant or contributory
neglipence in the plaintiff. Jude v, J., 199M217, 271
N'W475. See Dun. Dig. 9843.

Question If for jury where fair-minded men might -
reasonably draw different conclusions from evidence.
Benson v, N, 200M445, 274NW512. See Dun, Dig. 9707,

A plaintiff, at beginning, must eatablish the truth of
his averments by evidence, competent and sufiiclent, if
uncontradicted, and if his evidence i1s contradictied, issue
is for jury.

There was a _question for the Jury where falr-minded
men might differ. Thelsen v. M, 200MO15, 2TANWGLT,
See Dun. Dig. %707.

Tt i3 only in clearest of case¢s when facta are undis-
puted and it (s plain that all reasonable men can draw
but one conclusion that question of contributory negli-
zence becomes one of law, Champlon v, C., 202M136, 277
Nw422. See Dun, Dlg. 7033.

While it 18 common practice for a court to direct a
verdict for defendant when plaintiff rests where a cause
of action 18 not proved, yet such practice is not author-
jzed by statute and is objectionable. Willard v. M., 202M
626, 279NW553. See Dun. Dig. 9751.

Credibility of witnesges is ordinarily for the jury, and
it is for them to choose not only between conflicting evi-
dence but also between opposing inferences. Weinatein
v, S, 204M189, 283NW127, See Dun. Dig. 10344,

A motlon for a directed verdict presents a question of
law only, admitting, for purposes of motion, credibility
of evidence for adverse party, and every inference which
may be fairly drawn from such evidence. Bartley v. F,,
285N'W484. See Dun. Dig. 9764,

A verdict may be dlrected in those unequivocal cases
wheare it clearly appears to the court on trial that It
would be ita duty to set aside a-contrary verdict as not
justified by the evidence or as contrary w law appileable
to case. 1d. See Dun, Dig. 9764,

ISSUES TO THE JURY IN EQUITABLE ACTIONS
8, Walver.
Right to jury trial 1s walved by proceeding to trial
without protest., Patzwald v. ., 184MEL29, Z39NWTT1,
See Dun. Dig. 5284(25).
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10. How far discretionary,

‘Where complaint in replevin was dismissed and only
Issues of an equitable nature were raised by counter-
clalm and reply, defendant was not entitled to a Jury
trial. 171M65, 212NWT738.

Since, In a case triable to the court, the court, on its
own motion, may submit an issue to a jury, no reverasi-
ble error results from such a submiasion without there
having been a motion for settling a jury issue as
prescribed by the rules of the dlatrict court. 171M47§,
214N'W469,

‘Where complaint set forth an action In equity to com-
pel the issuance to plaintiff of certificates for stock,
g%{;eanzdant is not entitled to a jury trial. 1T4M219, 219

Granting or refusal of a request for submisslon of
{ssues to a jury lies within the sound discretion of the
court. 176M660, 224N'W237.

Submlission of issues to a jury was discretionary In
action to enjoin treapassers and for equitable relief,
I()G%:Slegg.agB.. 182M666, 236N'W18, See Dun. Dig. 9835, 9837

Determination of an application to submit special

isaues In an equity case to a jury rests in the sound
discretion of the trial court. Westberg v, W., 185M307,
241NW315. See Dun. Dig. 9838.

17. Findings of jury how far conclusive on court.

Verdict of jury upon specific question of fact submlit-
ted {nh an equity action is as hinding as general verdict
in a legal action. Ydstie's Estate, 185M501, 263NW447.
See Dun. Dig. 415.

9290. Of law, how brounght to trial.

Motion for new trial must be heard within Judge's
judicial district unless consent is given by the parties
to hear it gutslde of district. 173M271, Z1TN'W3EL.

9292, Continuance.

Generally the granting of a continuance 1ltes wholly In
the discretlon of the trial court. 174M237, Z19NWI1S0,

The court ruled correctly when denying plaintiff's
motion to amend complaint to allege a practical con-
struction of a contract and Iin denying defendant's mo-
tion for a continuance to meet the evidence on that fia-
sue. Hayday v. H.,, 184M8, 23TNW600. See Dun. Dig.

1n refusing to continue to later date hearing on order
to show cause why a recelver ghould not be appolnted
to collect rents on mortgaged property, and in allowing
an amendment to comgln.lnt ¢ourt did not abuse its dla-
cretion. Minneapolis Sav, & Loan Ass'n v. Y., 1931M632,
259NW382. See Dun, Dig. T708.

Ordinartly when action is brought to reform an In-
atrument set up as a defense In action at law for dam-
ages, court should stay latter action to abide a declsion
in former, but this is not necessary where from undia-
Futed facts disclosed upon hearing of motions involved
n appeal it satisfactorily appears that release cannot be
reformed upon legal or equltable grounds so as not to
bar plaintiff's recovery in her malpractice action. Ahisted
v. H., 201M82, 275NW404, See Dun. Dig. 171

JURY TRIALS

0293. Jury, how impaneled—RBallots—etc.

Jurors may be examlned before being aworn as to
their interest in insurance company defending suit. 181
M4, 23INWT1I4.

Parties In an automobile accident case have the right
in impaneling the jury to ascertain whether a prospec-
tive juror la Interested in an insurer. Martin v. 8., 183M
256, 236NW312. See Dun. Dig. 5252,

0294, Challenges.

See §9469-3, relating to jurles in counties of over 400-
000 population.

3. Tmplied bias.

Evidence does not support charge of misconduct of a
juror In failling to disclose acquaintance with defendant.
Carl Lindguist & Carlson, Inc. v. J., 182M52%, 235NW
267. See Dun, Dig. 5253.

5. Joinder of defendnnta Iin challenge.

Magter and servant ag defendants whose interests are
not adverse are allowed three peremptory challenges as
a side In which theg are requlred to join. Eilola v, O,
201MTT, 276NW408. ee Dun. Dig. 5264(37).

4. Walver of right.

Failure to examine juror as to relatfonshig with op-

osing counsel is & walver of statutory right to chal-
enge tho juror for implled bias. 178M296, 226N'W238,

9295, Order of trial,

1. Right to open and close,

The order In which the closln%‘ argument shall be
made 18 largely discretionary with the court, and Its
action will not be reversed except for a clear abuse of
discretion. Bullock v. N, 182M192, 233NW3853. See Dun.
HE. 9712(21).

Where only lssue in action to recover real eatate was
usury in mortgage set up by defendant, court properly
permitted defendants to have closing argument to jury.
Clausen v. S, 187TM534, 246NW21. Hee Dun. Dig. 9712.

Defendant insurer was not entitled to closing argu-
ment to jury, its concession of total disability not hav-
ing gone to issue that total disability did not arise from
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allments occurring prior to issue of policy. Schaedler v,
N., 201M327, 276NW235. See Dun, Dig. 9799.

In condemnation owner occupies position of ordinary
pluintiff in action for recovery of damages, and ag such
hasg right to open and close case, and upon him rests bur-
den of proof to establish his damages. Minneapolis-
5t. Paul Sanitary Dist. v. F., 201M442, 2TTNW394. See Dun,
Dig. 3111, 9788.

Plaintiff's counsel foreclosed himself from right to
have closing argument to jury by agreeing at beginning
of trial that defendant should go ahead and that deter-

-mination of counterclalm would settle all disputed ques-
tiong, Dickinson & Glllespie v. K., 204M401, 283N‘gf725.
See Dun, Dig, 9712,

A defendant 1s under no obligation to Introduce evi-
dence but may submit its cage to decision on plaintiff's
evidence. Gans v. C., 284N'W844, See Dun. Dig. 9712,

114, What constitutes reating case.

Where plaintiff introduces sufficient evidence upon
which findings can ke made in favor of defendants, but
neither formally rests nor asks for permission to dis-
miss, court is justified in concluding that cause was sub-
mitted for findings and decision, Calhoun Beach Holding
Co. v. M., 130ME576, 252N'W 442,

133. Reception of evidence,

In automobile accident case, where defendant clalmed
that driver of car owned half interest thereln, court did
not err in permitting plaintiff to inquire in respect to
defendant’'s application for insurance to rebut the de-
fense of joint ownershiﬁ, though it showed that an in-
surance company was the real defendant, Martin v. 8,
183M256, 236NW312, See Dun. Dig, 3232(87).

Error in exclusion of evidence was not reviewed whare
there was no offer of procf. Tilerney v. G., 185M114, 239
NW305. See Dun. Dig. 9717,

After objectlons to guestions, obviously asked for
purpose of insinuating that plaintiff was malingering,
were sustained, court should also have admonished jury
to disregard Insinuation implied@ by questions. Hill v.
R., 198M199, 26IN'W397. See Dun. Dig, 9789, .

Where defendant asked to see statement which waas
property of plaintiff, and counsel for plaintiff voluntarily
handed it over to defendant’'s counsel without any direc-
tion from court, plaintiff cannot complain that defend-
ant's counsel had no right to possession of same. Tri-
State Transfer Co. v. N, 198Mb37, 270NW684. See Dun.
Dig. 9721a.

Court did not err in sustalning objection to queation
which was mere repetition of a question previously an-
g'\rv%red. Hughes v, H., 204M5%2, 284N'WT781, See Dun., Dig.

19.

1%. Disclosing protection by fnsurance.

In action against owners of three motor wvehicles, it
was inexcusable for plaintiff's attorney at opening of
trial while veniremen were in box to elicit testimony that
certain defendanis were not protected by insurance.
Brown v, M., 130MS31, 251NW5. See Dun., Dig. §252.

In automoblile case, 1f insurance company is defending,
counsel for plaintit may lnguire of prospective jurora
whether they are connected with or interested in insurer,
I4. See Dun. Dig, 52562.

No prejudice resulted from defendant's bringing out
fact that insurance corporation was interested in plain-
tiff's side of case, whera jurora alse were informed that
one likewlgse was interested in defendant’s ¢laim of no
liahility, Tri-State Transfer Co. v, N, 198MBE37, 2TONW
684. See Dun. Dig. 422,

It was not error to permit counsel to interrogate pros-
pective jurors for purpose of discovering whether they
were interested in defendant’'s insurer, there being no
evidence of bad faith. Santee v, H., 202M361, 2T8NW52{.
See Dun. Dig. 5252,

Plaintiff’s couhsel was not guilty of misconduct in Im-
pancling of a jury in inquiring whether any of jurors
were interested in an insurance company which had un-
dertaXen defense of action. McKeown v, A, 2027595, 279
NwW402. See Dun. Dig. 5262,

Plaintiff’'s counsel was not guilty of misconduct in his
argument in answering an argument of defendant’s
counsel that a verdict agalnst him would hurt and
penalize Insured defendant, by pointing out that a verdiet
in favor of plaintiff would not have that effect. Id, See
Dun. Dig. 9798. .

Statement made by counsel for plaintiff in presence
of men and women from whom jury was gelected that it
was proven that certain llabllity insurance company was
Interested in defense of case was highly improper, but
court did not err in refusing to grant a new trial, in
view of prompt instruction to jury to disregard it as

Farwell v, 8, 203M292, 281NW526. See

23MinnLawRev

being lmproper.
Dun. Dlg. 423.
EInforming jury of Insurance coverage.

2. Effect of admission In opening.

In the second trial of a case, a party Is not concluded
by hls counsel's opinion of the legal effect of the con-
tract, ex&ressed during the course of the first trial. Hay-
day v. . 184M8, 23TNWE00. See Dun. Dig. 688(34).
9792, 9793.

3. Order of proof.

Where case was closed except for testimony of a
physician to be called by the defendant and such other
avidence ag might be given in rebuttal of hia testimony,

' it was not error to reject testimony called In rebuttal
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.

when it did not appear that it would rebut that of the
physician. 174M131, 218NW4bb.

Where defendants at trinl contradicted a very material
part of testimony of certain man and wife, virtually as-
serting that they were not at scene of accident, court
did not err in permitting plaintiff on rebuttal to intro-
duce testimony of a little girl merely for purpose of
showing that witnesses were at place of accldent. Luck
v. M, 191M503, 254N'W§09. See Dun, Dig. 9715

Trial court haa large discretion in permitting evidence
tlzg go in on rebuttal even though not proper rebuttal
Trial court may In his discretion direct order of trial
of issues raised by pleading. Detwiler v. L., 198MI186,
269NW838. See Dun. Dig. 9715,

Where one of defendant's witnesses was discredited
on cross-examination through showing of inconsistent
statements, It was not proper on redirect to show that
other statements made by witness were consistent with
his testimony upon direct examination. Tri-State Trans-
fer Co. v. N., 198M537, 27T0NWE684. See Dun. Dig. 10351,

Excluding offers of proof before proof of facts that
would show collateral matters offered might be material,
was not an abuse of judiclal digcretion. Exsted v. 0.,
202M644, 2TINWEE), See Dun. Dig, 9717

Matter of admitting evidence in rebuttal ia within the
discretion of trial court. Noetzelman v. W. 204M26, 283
NW481l, See Dun. Dig. 9715,

31%. Misconduct of counael and argument.

While it is ordinarily lmproper for elther court or
counsel to read pleadings to jury, vet, even without its
introduction in evidence, an admiasion In a pleading may
be read to Jury in argument for adversary of pleader.
5{7%31‘ v. M., 193M366, 258NW576. See Dun, Dig, 3424,

a.

In automobile collislon case any misconduct of coun-
gel in overstating width of truck and In demanding ver-
dict for large amount was not prejudicial. Erickson v,
K., 195M623, 262NW56, See Dun. Dig. 9795,

Reference in closlng argument to a colloguy had In
court’s chambers was not prajudiclal error where there
was no attempt to get inadmiasible evidence before jury.
Tri-State Transfer Co. v. N., 198M537, 270N'WG84. See
Dun. Dig. 424.

Emphasis by defendant’s counsel that witness for de-
tendant had sustained severe injurica In accldent held
not objectionable as conveying to Jurors impression that
unless defendant prevalled witness might be hampered
in an action he was bringing on hls own behalf. Id.
See Dun. Dig. 3230.

Repeated reference in argument to fact that counsel
tor opponent had made numerous obfections to admis-
sion of testimony was not prejudicial, argument merely
recounting that which actually took place. Id. See Dun.
Dig. 9799. :

It was never intended that an attorney taking excep-
tion te charge should have opportunity of making an
argument to jury to prove that court stated law incor-
rDeictl)g.ngfondrashek v. D., 200ME30, 2T4NWG03, See Dun.

5. .

Reference by plaintiff’s counsel to large wealth of
defendant and poor financlal circumstances of plalntiff
and to fact that firm representing defendant wes com-
posed of twenty-two lawyers was prejudiclal error rene
dering it an abuse of discretion to deny new trlal. An-
derson v. H., 202M6580, 27TTNW25%. See Dun. Dig. T102,

Consideration of that which ¢ourt had kept out of case
should not be argued to jury. Minneapolis-St. Paul Sanl-
tary Dist, v. F,, 201M442, 27TNW394. See Dun. Dig. 9749,

‘Where defendant conductor testified that there were
35 or 40 persons on street car involved in collision, it
was improper for plaintiff's counsel 1o call attention to
the fact only three of them were called by defendant as
witnesses, there belng nothing to indicate that any of
other passengers possessed any peculiar knowledge of
gg{g;s. Drown v. M., 202MG6, 27TTNW423. See Dun. Dig,

An appeal by counsel for plaintiff for a verdict which
would cnable the plaintift to do something for his in-
valld wite, widowed daughter and grandchildren was im-
proper and should have been restralned by trial court
had it been sezsonably objected to. Rosas v, D, 203M321,
28INW7T6, See Dun. Dig. 9799,

Counsel have a right in the closing argument to com-
ment upon all the evidence and to present to the jury
all arguments and Inferences which may be drawn there-
!f;r_:’ggn Scott v, P, 203MG47, 282N'W467. See Dun. Dig.

Statermnents of plaintiif's attorney in argument apprais-
ing professicnal ability of defendant’s attorney that in-
dividuals like plaintiff are gometimes obliged to employ
lawyers who are not sv quickwitted, alert and equipped
with financial assistance and ability to rake the coun-
tryside and bring in every possible bit of evidence that
may favor them was rendered harmless by statement
of court that it had nothing to do with lawsuit. Ray-
mond v, K., 204M22(, 283NW119. See Dun. Dig. 423.

Matter of determining whether a new trial should be
granted for misconduct of prevailing party is primarlly
for trial court’'s discretionary determination. Ryan v. I,
204M177, 283N'W129., See Dun., Dig. 9706.

New trial will be granted where testimony or evidence
is adduced by atterney in his argument, without having
taken the witness stand and subject!ng himself to cross
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examination, Noesen v. M., 204M233, 283NW246.
Dig. 9799.

314. Instructions.

In action for injuries received while descending stair-
way in department store, where there was evidence to
show that injury was caused by absence of handrail re-
quired by city ordinance and presence on stepa of
crackerjuck box-liner on steps, defendant held entitled
to instruction that if Flainti s fall was solely attribu-
tabie to the presence of the liner, the verdict must be for
defel;gémt. ontgomery Ward & Co, v, S, (CCAS8), 103F
{2d)458.

That giving defendant’s request may have placed his
contention before the Jury more prominentlg than the
ﬂ?lntm’s will not justify a reversal. 173M250, 21TNW

The reading of part of the pleadings in argument to
the fury disapproved, but held not reversible error where
the court, by its charge, clearly deflnes and limits the
issues for the jury to determine. Bullock v. N, 182M
192, 233INW858. See Dun. Dig. 9783a(71).

In action by guest against automoblle owner, where
driver testified that he was a half owner and was not
under the conirel of the defendant, an instruction that
defendant’s ilability rested on her right of control rather
than upon the ownership of the car was as favorable
to her as she could demand. Martin v. 8, 183M256, 236
NW3l2, See Dun. Dig. 6983a,

Iustructiona to jury held not misleading.
H., 184M8, 237TNW400.

An unequivocal instructlon that a determinative
proposltion ia undisputed on the evidence, the fact being
to the contrary, was prejudicizl error, which was not
cured by .an equivocal explanation liable to be misunder-
stood by the Jjury. Poppe v, B., 184M415, 238NW890. See
Dun, Dig. 9785.

Where detendants malntained that tall light was
burning and there was noe effort to show that the light
went out suddenly or unexpectedly or that it went out
without defendants’ fault, court properly refused to in-
struct that defendants were not negligent if tail light
went out suddenly and unexpectedly and without de-
fendants' fault. Mechler v, M., 184M476, 239NWE05. See
Dun. Dig. 4167c. -

A reference to a witness fn the charge which neither
discredits nor commends the veracity of the witness is

not error. Reek v. R, 184ME{E32, 239NWE3. See Dun.
Dlg. 9787.

No reversible error occurred In the charge which stat-
ed that the three sons, in the father's gift of 160 acres
of land each, had been treated alike, for each had re-.
celved the same acreage, and the evidence ralsed no
controveray as to lnequalltg in value of the gifts. Reek
v. R, 184MB32, 239NWEGIY. See Dun. Dig, 1202.

Charge to jury rmust be construed as whole. Milllren
v, ¥, 186M614, Z4INWE46. See Dun. Dig. 9781,

Charge on appareni authority held substantially cor-
rect, and not to take from jury question of actual au-
thority of colllsion insurance adjuster. Breuer v,
188M112, 246NWH33. See Dun. Dig. 1935.

Reading In charge quotations from reported decislons
is disapproved. Christensen v. P., 189M548, 250NW363.
8See Dun, Dig. 9781, n. 490, )

Instruction, In substance, that 8 party to a deal may
not rely for a recovery upon fraudulent represeniations
which he knows to be false when made, was correct In
view of evidence, CGreear v. P, 192M287, 256NW13). See
Dun. Dig. 3822.

Additional instructions glven in absence of counsael
that recovery could only be based on fraud or misrep-
regentation and not upon breach of contract of exchange
were approprigte and correct, in action for damages for
conapiracy to defraud. Id. See Dun. Dig. 97%0).

A party is not entitled to a new trial merely because
his counsel were not afforded opportunity to be present
when court instructed jury when jury came Into court
after submisslon of case and asked for further instruc-
tions. Id. See Dun, Dlg. 9790,

In replevin by seller to recover soda fountain =old for
small down payment, balance secured by chattel mort-
gage, an instructionh that If jury found that the order,
?romlsaory note, and chattel mortgage were obtalned by
raud, they were to be considered as waste paper held
erronegus and inapplicable under the evidence.
Soda Fountain Co. v. D, 132M387, 256NW65T.
Dig. 9781,

In action for Injuries received when scaffold fell, court
dld not err in faillng to instruct that a verdict could not
be based on mere speculation and conjecture. Gllbert
v. M., 192M495, 25TNW73., See Dun. Dig. 9774,

In actlon for death in elevator shaft to which there
were no eye wltnesses, sentence at end of charge “with
reference to the Bresumptmn of due care that accom-
panied the plaintiff, the burden of overcoming that pre-
sumption rests upon the defendant” held not prejudicial
in view of accurate and more complete Instruction in
body of chnr&;e. Groas v. G. 194M23, 259NWDBLHT. See
Dun. Dig., 9788.

In actlon for negligence in setting fire through use of
gasoline in cleaning motor of truck, it was unnecessary
to Instruct jury on question of proximate cause where
there was no gquestlon but that acts complalned of were
?roximate cause of fire. Hector Const. Co. v. B, 194M
10, 260NW496. See Dun. Dig. 9783.

Instruction held to properly define res ipsa loqulitur.
Id. See Dun. Dig. T044.

See Dun,

Hayday v.

Hnight
See Dun.
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Where words of a statute are platn and easily under-
stood court is not required to explain same further than
reading statute to jury; no written requests to charge
having been submitted to court. Clark v, B, 196M44, 261
NWhH36. See Dun. Dig. 9781(48).

In action in state court for damages for death, court
in defining wilful and wanton negligence in connection
with special verdict submitted to prevent subsaguent
digcharge of defendant fn bankruptcy should properly
define “wilful and maliclous injury” in conformity with
decisions of federal court. Raths v. 8, 196M225 262NW
563. See Dun. Dig. 9783.

Instruction that if evidence preponderated in favor
of defendant, jury should return a verdict for him, heid
not erroneous when read In connection with other in-
structions properly placing burden of proof upon plain-
st;I'.'fgs Erickson v. K., 195M623, 262NW56. See Dun. Dlg.

Where there is8 no evidence from which jury might
reasonably infer contributory negligence, it is preju-
dicial error to submit that question to jury. Cogin v.
I, 196M493, 266NW316. See Dun. Dlg. 9781(35).

Arguments and tests used In Judiclal opinions, even
though good law, are not written for purpose of being
used as instructions to a jury. Vogel v. N., 196ME09, 265
NW150., See Dun. Dig, 9781,

In action by employee against beneflt association in
which defense was that plaintiff was intoxlcated at time
of accident, court erred In charging that plaintiff’'s plea
of guilty of drunkenness was “not a materlal thing but
merely an item of evidence in the whole case,” the plea
being a very material Item. Holdys v. 8., 138M2BS, 2689
NW468. See Dun. Dig. 9784.

In action by guest In automoblle for Injuries received
in collislon with straying horse, instruction that fact
that owner of horse may have been negligent in allow-
ing ft to ba loose upon highway dld not prevent a recov-
ery by plaintiff, cured any wrong Impression that jury
might peasibly have had from previous mention of horse
owner’'s negligence, Manos v. N., 198M347, 269NWS§39.
See Dun. Dig, 423

Where court charged that violation of statutory pro-
vigions, quly read to jury, was negligence, necessity for
any further chatge as to distinction between common-
jaw negligence and violation of statutory duty was un-
necessary, Dehen v, B, 198M522, 27T0NW602. See Dun.
Dig. 4162a. .

Charge I8 to be consldered as a whole to determine
whether particular matter has been properly covered.
Elkins v. M., 199Mé63, 270NW914. See Dun. Dlg. 3781,

A charge should he appllcable to facts of case. Blrd
v, J, 199M252, 27ZNW168. See Dun. Dig. 9781,

If when examined as a whole a charge is Impartial,
clear and correct, it is sufiicient. Marino v. N., IM
369, 272NW267. See Dun. Dig. 9781,

A charge stating a fact in alternative leaves it to
jury to ascertain faet. Id.

Repetition, at request of jury, of summary of what
jury should find on issues of negligence and contrib-
utory negligence, furnishes no cause for a new trial.
Ames v, C, 2T3NW361. See Dun. Dig., 9781(45), $790.

In a collision between two automoblles in intersection
of two highways, an instruction correctly defining neg-
ligence and contributory negligence and properly plac-
ing burden of proof of latter on defendant, and, as a
summary, stating, if jury found from =all evidence that
defendant was negligent proximately causing plaintift's
injuries and that plaintiff was free from contributory
negligence, verdict would be for plaintiff; if they did
not so find verdict gshould be for defendant, held not
erroneocus nor misleading. 1d. 8See Dun. Dig., 9783.

instruction should be confined to lssues actually raised
by evidence. Benson v. N, 2000445, 27T4NW532. Sce Dun.
Dig. 8783,

Scope of an instruction is to be determined not alone
by pleadings but also by evidence in support of lssues
hetween parties, and even though an Issue is raised by
pleadings, it is not proper to give an abstract, admittedly
correct, instruction on such 1ssue where there is no basis
for it in evidence. Jd.

1f as & matter of iaw there ls no basis for a finding of
contributory negligence, it is reversible error to submit
that issue over plaintiff’s timely objection. Hack v. J.,
20139, 275N'WI81. See Dun, Dig. 9783

Upon charge as a whole and circumstances, an instruc-
ticn that passenger -was “presumably negligent” In
boarding a trolley bus while in meotion, held without
prejudice. Ensor v. D, 201M152, 275NWG18  See Dun.
Dig. 9785.

Giving requested instructions covering seven pages
of printed record would have been just cause for eom-
plaint that too much prominence was glven one side

of controversy. Clancy v. D)., 202M1, 27TNW264. See Dun,
Dig. 9774.
Words “actuel malice”, “ill wili”, “ill feeling”, “bad

faith”, are so well understood by every juror that it
was not necessary to deflne them In a libel case, Clancy
v, DD, 202M1, 27TNW264. See Dun, Dig. 9781,

After court in charge had limited negligence claimed
by plaintiff to fellure to keep a proper lookout ahead,
any subsequent reference to negligence could not have
been understeod by jury nsg submitting any other negll-
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gence than as flrst limited. Forseth v. D., 202Md447, 278
NWI04, See Dun. Dig, 9781,

Instructions are to be considered as a whole in deter-
mining whether they are contradictory or inconsistent.
Larson v, L., 204M80, 282NW6693. See Dun. Dig. 9781(26).

A too restricted inatruction was remedled by other in-
structions containing proper qualifications.  Honan V.
K, 286NW404. See Dun, Dig. 9796.

Right of trial Jjudge te cumment on evidence in charge
to jury in civil and eriminal cases. 18MinnLawRevidl.

4, Re-opening case.

Court may in its discretion vacate findings and re-
open case for further evidence. 181MT71, 231NW387.

Whether a defendant is permitted, at close of plain-
tiff's testimony, to rest for purpose of moving for a
directed verdict, with understanding that, if motlon 18
denied, he may reopen case and put in his evidence,
rests within discretion of trial court. 1I81M471, 23INW
14. See Dun. Dig. 9716.

It 15 discretionary with the trfal court to allow a
party to reopen his case after resting. McCartney v. C.,
181M5565, 233N'W465, See Dun, Dig, 9716,

Court did not abuse its diseretion in refusing after
decision was filed to reopen case to permit defendant
to introduce more evidence as to an issue litigated in
g‘ie Cg"?fé Tritchler v, B., 1856M414, 241NWG578. Ses Dun.

g. X

Court did not err in refusing plaintiff’s motion to re-
open the case long after trial had and decision made.
Kitzman v. P,, 204M343, 283NW542. See Dun, Dig. 9712,

414, Remarks and conduet of judge.

Court held not in error In asking a question of a wit-
ness, nor in saying to jury that counsel acted properly
in ebjecting to question, mor in statlng bearing, if any,
which answer of witnesas had upon his credibility. Pot-
ter v, I, 190M437, 252N'W236. See Dun. Dig. 9706.

Repeated reference by plaintiff's counsel to nonresi-
dence of defendant’s counsel and that of thelr expert
medical witness held not prejudicial. Finney v. N, 198
Mb54, 2T0NW592. See Dun. Dig, 9799.

Answer to a juror's uncalled for inquiry was no at-
tempt of court to coerce jury to agres gn a2 verdlet
Ames v. C, 200M92, 273NW3I61. See Dun, Dig. 9812,

Record does not sustain contentlon that triat court
coerced jury into a verdiet. Osbon’s Eatate, 28(NW304.
See Dun, Dig, 9812,

It is good practice for trial judges to be guarded in
thelr remarks and not to say anything which can be
construed as disparaging counsel. Wentz v, G, 28TNW
113, See Dun, Dig. 3706,

9298. View of premises—Procedure.

Denying A request for the jury to view the promises
was within the discretion of the trial court., Carl Lina-
quist & Carlson, Inc.,, v. J., 182M5629, 236NW267.
Dun., Dig. 9721(81).

0298. Requested instructions.

Boyer v. J., 185M221, 240NW5h33.

216, Writing by court of disposition of requests.

Fallure of court to mark as given, refused, or modl-
fied, requests to charge, no inquiry having been made
for information as to what had been done with requests
or as to which would be given, was not in and of iteelf
Brejudicial error. Kouri v. Q. 191M101, 253NW98. See

un. Dig. 9771a, 37768a.

2. When requests may be refused.

Court erred in not instructing jury that an act of
negligence not pleaded nor litigated by consent could
not serve as a ground of recovery. L75M96, 220NW429.

In an action against a rallroad for Injuries at cross-
ing, court erred In refusing to give requested charge
;%e.tlve to action in an emergency. 175M280, 220NW

It 3 prejudicial error to refuse to give a reguested
charge which In effect would withdraw from the Jur
one of a number of charges of negligence upon whic
no groof was glven. 175M280, 220N'WI49.

There was no error in charge or refusal to charge,
respecting priority as between purchase money, chattel
mortgage and prior mortgage. 177TM441, 225N W389.

Requested instructions not containinﬁvJ)roper qualift-
cations properly refused. 178M465, 227 493,

Request made after jury hasg retired, held tooc late.
179M428, 229INWEET.

Consideration and denial of request not made before
the argument may be agsigned as error. 130M163, 230
NW580. .

The refusal to give certaln requests to charge, and
modification of other requests, held not error. Bullock
v. N, 182M192, 233NWS858. See Dun. Dig. 9774, 9775.

Regquested instruction in automobile accident case that
jury was to entirely dlsregard fact that insurance com-
pany had any interest in the outcome of the case held

roperly refused. Arvidson v. 8., 183M446, 23TNWI12,
gee Dun. Dig. 9774,

It ia not error to refuse a requested inastructlon which
is 8o speciflc that no evidence can he found which would
ustify holding it error to refuse to give it. O'Connor v.

.. 190M277, 25IN'WGT4. See Dun., Dig, 3774,

Where issue was whether plaintiff and defendant in-
surance company had an oral contract for renewal in-
surance—not whether an oral contract was made be-
tween plaintiff and agent personally; it was not error
to refuse to submit to jury whether there was a con-

See
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tract between plaintiff and agent personally. Schmidt
v. A., 190M585, 252NWE71. See Dun. Dig. 4647, 4601a

Where suit was based exclusively upon fraudulent mis-
representation made to induce purchase, court did not err
in refusing in its charge to discuss written contract
of purchase, suit not being for bremch of any warranty.
Nat. Equipment Corp. v. V. 190M596, 26ZNWE36. See
Dun. Dig, 8812,

There was no error in refusing certaln requested in-
structions which were elther confusing or lnapplicable
under evidence, or misleading. Palmer v. Q. 131M204,
253NWE43. See Dun. Dig. 9781,

Plaintiff, a passenger on street car standing on rear
platform ready to alight, was thrown against sides of
platform and injured. Evidence made it a jury question
whether she lost her balance from gudden stopping of
street car or from impact of automobile agalnst rear
doora of street car: hence plaint!ff was not entitled to an
instruction that street car company, not a party to the
action, was free from negligence. Jannette v. M., 193IM
153, 258NW31. See Dun. Dig. 9781, 7000,

Requested instructions either inaccurate or not perti-
nent under the evidence were rl%ﬂ.ly refused. QGross v,
G., 194M23, 259NW5H57. See Dun. Dig. 9774,

Where there was some reference In evidence to an al-
leged justice court judgment In unlawful detainer no
claim was pleaded or presented by plalntiff at trial that
this alleged judgment was a bar to any defense, and
plaintift was asked to produce this Judgment, and de-
clined so to do. coulrt c(l“d notneri-r 1{1 falligg tg charge as
to something hot pleaded or ltigated and nol even sug-
gested to trial court. Pettersen v. F., 104M265, 260NW
226. See Dun. Dig. 9774

Where there was no evidence of contributory neg-
Hgence, court did not err in refusing to submit such
defense to jury. Paulos v. K., 195Ma03, 263NWJ913. See
Dun. Dig. 9774(86).

Certain requested Instructions were either sufficlently
covered in the charge, or were properly denled because
the evidence was such that the Jury could not apply
tl'}em. Kolars v. I, 107M183, 266NWT705. See Dun. Dig.
9774.

A requested iInstructlon was properly denled because
not applicable under the evidence., Lorentz v. A, 197
M205, 266NW699. See Dun, Dig. 9774,

A reguested Instruction wlith regard to ruls covering
smergencies was properly refused because it falled to
state complete rule as stated In Johnson v. Townsend,
19506107, 110, 261NWE59, 841. Carlson v. S, 200M177, 273
NWEES,  See Dun, Dig. 7020

Where there was no claim in evidence that operator
of bug station was negligent in construction or mainte-
nance of depot, and court very carefully Instructed that
only lssue to be considered was whether porter negli-
gently pushed plaintiff off platform while carrying bag-
gagae, tgere was no error In refusing requested Inatrue-
ticn that defendant was not negligent with respect to
construction and maintenance of depot. Benson v, N,
200M445, 2TANWE32. See Dun. Dig. 9774.

It was not error to refuse to read statute as to brakes
af motor vehicles, there belng no evidence of faulty
brakes or of negligence of driver in thelr application,
Forseth v, D., 202M447, 278NW904. See Dun, Dig, 9774,

A blanket exception to five requests to charge, four of
which are correet, is too general to bring up such ex-
ception for review on appeal from an order denying a
motlon for a new trial under an assignment of errors of
law occurring at the trial. Strand v, 13, 203M9, Z79NW
746. See Dun. Dig. 9797

It waa not error to refuse requested Instructlons cove
ered by glven lnatructions, Schorr v. M., 203M384, 281NW
5§23, See Dun. Dig. 9777,

Court did not err in refusing to Instruct on an issue
not In the case, even when requested by jury. DBylund
v, C., 203M484, 281NW8T73, See Dun. Dig. 9774,

Requested instructions not applicable to evidence are

%!iopesrvl 4rei‘used. Johnaon v. K., 285NWE881. Saee Dun,
E. .
816, Informing jury that Instruction wams given on

request.

Court disapproves of action of a trlal court in an-
nouncing that any portion of its charge Is given at re-
quest of either party. Carlaon v, 8, 200M177, 2T3NWEES,
See Dun. Dig, 9781.

6. Request covered by the general charge.

181M245, 232NW2S,

Where instructions were fair, accurate and complete,
refusal of requested instruction, substance of which was
covered in charge, was not error. Egan Chevrolet Co,
v. B, (CCAS8), 102F(2d)373.

The charge being complete, It was not error to refuse
to give certain requests for Instructions. Quinn v Z,, 184
M589, 239NWI02. See Dun, Dig, 9777,

ere court Instructed adequately tregarding con-
tributory negligence, there was no error In refusing re-
quest for further instructions thereon. Olson v. P, 185
MAE71, 242NW283. See Dun, Dig. 9777,

There is n¢ prejudice in refusing Inatruction where
charge as a whole is sufficlently favorabla., Dickinson v.
L., 188M130, 246NW6G69, See Dun. Dig. 9777. .

Court having given correct general charge as to dam-
ages did not err ir refusing to instruct that jury could
not consider contention that condition of kidney was re-
sult of accldent. Orth v. W, 190M193. 251NWI127. See
Dun. Dig. 8777,
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Having given fair charge as to damages, court was
not required to instruct jury that they were not to spec-
glate upon what evidence excluded by court might have

een.

There 18 no error In refusing requested inatruction
where its eguivalent has been given in siightly differ-
ent form, O'Connor v, C., 130M277, 251NW674. Bee Dun.
Dig. 9775, n, 8.

It 18 no error to refuse requested Instructions suf-
ficlently covered by general charge, Kour! v. O, 131M
101, 253NW938B. See Dun. Dig. 3777,

Refusal of requested instruction was proper where
coutrt had already given inatructions more applicable to
evidence. Erlckson v. H.,, 191M177, 253NW361. See Dun.
Dig. 4777,

Instruction on reasonable care to be exerclsed by
motorman of street car held to correctly cover situation
and to substantially conform with instruction requested.
Luck v, M., 191M503, 254NW609. See Dun. Dig. 9015,

A requested instruction suifficlently covered in general
charge need not he given., Jensvold v. M., 192M475, 257
NW3§, See Dun., Dig. 9777,

Refusal of court to give instructions presented orally
at conciusion of charge 18 not ground for a new trial,
charge glven helng adequate. Erickson v. K., 195M623,
262NW56., See Dun. Dig. 9777.

It is not error to refuse & requested Instruction fully
covered by court in given instruction. Vogel v, N., 136
M509, 266NW360. See Dun. Dig. 8777,

Certain requested instructions were either sufficiently
covered in the charge, or were properly denied because
the evidence was such that the Jjury could not apply
tél%'?;n Kolars v. D., 197M183, 266NW706. See Dun. Dig.

Requested instruction respecting an alleged protrud-
ing plank upon defendants’ truck as cause of plaintiff's
injuries, held adequately covered In court's genaral
charge, and refusal to give request was not error. Ohad
v. R, 19TM483, 26TN'W490. See Dun. Dig. 9777.

No reversible error occurs in refusing to glve a re-
guested instruction adequately covered in given instruc-
tions In different language. Doody v. 8, 198M572. 270
NW583. See Dun. Dig. §777.

Where charge as given properly stated law, there was
no error In refusal of court to give a reguested instruc-
tion to effect that to permit recovery upon clalm “the
evidence must be clear, satisfactory and convincing."”
Hage v. C., 199M533, 272N'W777. Sea Dun., Dig, 9777.

It was not reversible error to deny a request to charge
as to a matter which must have been fully understood
by jury from tenor of general charge. DBecker v. N.,
200M272, 2T4NW180. See Dun. Dig. 9777.

There was no error in refusing requested instruction,
where instruction given was more appropriate than one
requested. Nelson v. G., 201M198, 276INWG12. See Dun.
Dig. ?777.

It is_not error to refuse requested instructions where
glven Thstructions are adequate. Bylund v. . 203M484,
28INWBT3. See Dun. Dig. 9777,

Where court ctearly charged jury, in weighing testi-
mony of a witness, to cgnsider interest of such withess
in outcome of case, it was proper to refuse a requested
inptruction slngling out plaintiff's testimony. Johnson
v. K., ZB5NWS8BI1. ece Dun. Dig. 9777,

It was npt error to refuse requested instructions cov-
ered in substance by glven instructions, Honan v. K
236N'W404, See Dun. Dig, 9771,

63/.. Neceasnity for request.

180M264, 230NWTTS.

Instruction as to right of way at street intersection,
held sufficlent in abaenca of request for more daflnite
and deotalled instruction. 176M449, 221NWT15,

A party cannot claim error on the ground that the in-
structions failed to define particular issues specifically
where he made no request for more specific instructions.
17TTM127, 224NWS843.

Faflure to deflne “proximate cause,” held not reversi-
ble error in absence of request for Instruction. 181M
109, 231NW716.

A new trial will not be granted for fallure to Instruct
in respect to the presumption of due care ¢f one killed in
an accident where ho request was made for such in-
struction. Boyer v. J.. 185M221, 240NWb538. See Dun.
Dig. 9771

A party requesting no Inatructions and offering no
suggestions on inguiry by court at close of charge can-
not assign error upon any faulty statement In charge or
faillure to instruct upon some particular phase, Carlson
v. 8., 188M204, 246NW746. See Dun. Dig. 9780.

Failure to charge on a particular point of law is not
raversible error, Iin absence of a timely request therefor
from counsel. Dwyer v, I, 190M616, 252NWZ837. See Dun.
Dig. 7179, 971,

Where words of a statute are plain and easllg under-
stood court is not required to explain same further than
reading statute to jury: no written requests to charge
having been submitted to court. Clark v. B., 195M44, 261
NwWEYE. See Dun, Dig. 9782,

Plaintiff appellant is not entitled as to have conaidered
a clalm that it was error for court to fail to submit
to jury question of defendant's negligence as a matter
of law If he viclated right of way statute, In that ver-
dict of jury as to contributory negligence might bs af-
fected by such fallure, where there was no exception to
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the charge as to common law negligence, no request to
charge more fully as to effect of any violation of the
statute, and no assignment in motion for nmew trial or
in appeal of any error on that ground, Cogin v. I, 196
M493, 266NW31lb. See Dun. Dlg. 9772.

Where plaintiff alleged that defendants' conduct re-
specting happening of accident was willful, court's In-
structlons on willfulness was not prejudicial to plaln-
tiff's clalms, especially where he made no objection or
suggestion that charge given wag not appropriate, al-
though the court, after giving charge, had asked for
suggestions of counsel. Ohad v. R, 197M483, 26TNW490.
See Dun. Dig. 9792,

Where court charge as to negligence of a defendant
confronted with an emergency was not complete, but
was proper Eo far as it went, plaintiff cannot claim er-
ror in absence of request or suggestion for further in-

stlruc;l;r’rnls. Dehen v, B.,, 198MbB22, 27TO0NW6)2. See Dun.
Dig. . .
In action for infjuries received as result of nuisance

at filling station, wherein defendant's possession of sta-
tion was in 1ssue, failure to instruct on question of agen-
ey was not error where no requests were formulated.
Noetzelman v, “W,, 204M26, 283NW481., See Dun. Dig. 9771,

9300. Verdict, when received—~Correcting, ete.

The court may refuse to recelve a verdict deemed in-
adequate, but, in a case of assessing damages in a tort
actlon, it is error to send the jury out to deliberate on
another verdict with the statement that the one re-
turned, being In a substantial amount for a tort, was
not compensatory. Peterson v. A, 133M86, 230NWOH34.
See Dun. Dig. 9823,

1. Court always open.

An accused at liberty on ball 18 chargeable with
knowledge that the court 18 always considered open for
all purposes connected with the cause submitted, 17M
573. 222NW2T7.

2, Polling the jury, '

The polling of the jury 1s for the purpose of ascertaln-
Ing for a certainty that each juror agrees upon verdict
and not to determine whether verdict presented was
reached by quotient process. Hoffman v. C., 187M320,
24EN'W373. See Dun. Dig. 9822,

8. Corvrection of verdict.

It was error for trial court to dlrect judgment in a lesg
amount than the verdicts where the evidence warranted
a greater recovery than that directed, the proper order
being to award a new trial on condition of consent to
reduction of verdict. 180MG40, 23INW222,

A verdlet in an action upon a note was not perverse
because jurors Iintentionally refralned from allowing
plaintiff interest, and court committed no error in ad-
ding interest, though it probably should have instructed
jury to correct verdlct itself in open court. Olson v.
M., 195M626, 264NW129. See Dun. Dig. 9823, 9828.

There was nec errer In having jury correect verdict con-
sisting of general verdict and speclal verdict in court
room without having jury sent out of room. Id,

In action agalnst two joint tort-feasors wherein jury
filed in separate verdicts against each of defendants for
a certaln sum, court could not conslder aflidavits of ju-
rors on motion to correct verdict that total verdict against
defendants was intended to be twice amount specified.
Cullen v, €., 201M102, 2756N'W414, See Dun, Dig. 9829,

Affldavits of jurors which Indicate a misconception of
legal effect of verdlcts rather than mere clerical error
in recording actual verdict arrlved at tend to impeach
verdict and are inadmissible. Id,

4, Informal verdiet.

Verdict for defendant in action on note nssessln% as
damages on counterclaim $100, “and value of note,” held
not indefinite or perverse, Donaldson v, C., 133M443, 247
NW522. See Dun, Dig. 9817.

9302. How signed.

A flve-sixth verdict signed by foreman, followed by
names of nine Jjurors as ‘Jurors concurring”, was
effective where no objection was made to its form when
returned. Santee v, H., 202M32361, 278N'W520. See Dun.
Dig. 95813b.

0208. Verdict, general and special.

The answer to an Interrogatory not material to the
issues tried and so stated to the jury cannot be con-
sidered a speclal verdict affecting the general verdict
Rahn v. F., 186M246, 240NW529, See Dun. Dig. 9830.

A general verdict where there are two rights of re-
covery will be sustained if there ls evidence supporting
one ground of recovergr. Berg v. U, 186M529, 243INW
696. See Dun, Dig. 981b. .
In a suit against a rallrcad c¢company and its switch
foreman, a verdict against company only s in effect a
verdict for awltch foreman. Ayer v. C, 18TM169, 244NW
§81. See Dun. Dig. 60456. 6027a, 9817a.

In actlon against automobile livery company renting
defective car and driver of such car, a verdict for the
driver did not make perverse verdict against livery com-
panﬁyt; Ferraro v. T, 197M6, 266NW829, See Dun, DIg.
7116b.

93804, Interrogatories—Special findings.

1. Must e¢over all the issues to nuthorize ao judgment,

Speclal wverdict upon pivotal point involved in case
was determinative of judgment that would be entered
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by judge succeeding trial judge, though trial judge made
no findings of fact. Qsbon v, H., 201M347, 27T6NW2T70,
See Dun, Dig. 9830, 9831, 9832,

2, Eifect of failure to cover nll the issues.

Failure of court to make findings on issues not cov-
ered by speclal verdict is not ground for a new trial of
whole cause, remedy being motlon toc make necessary
findings. Osbon v. H., 201M347, 276NW270. See Dun.
Dig. 9832, 9842,

315, Interrogatories In general.

A gpeclal verdict that there was a settlement with cne
negligent person, held inconsistent with general verdict
against others. 172M171, 2L5NW225.

In this state, the verdict on a special question .sub-
mitted to a jury In an equity case 18 not merely advisory.
Firat Nat. Bk. v. Quevll, 182M238, 234NW318,  See Dun.
Dig. 9808(41).

4. Discretionary,

Refusal to require speclal verdict on {ssue whether
driver of automobile {n which intestate was riding was
kis agent waa not nbuse of discretion, Harris v. K., 189
M599, 250NWET7. See Dun. Dig. 9802

Trial court may refuse to submit special interroga-
tories to jury within its dlscretion, and there is no re-
versible error in absence of abuse of diacretion, Halos
v. N, 196M387, 266NW26. See Dun. Dig, 9802.

9307. Verdict in replevin.

Where plaintiff seeking to recover possession of prop-
erty under two chattel mortgages, holds only one val?
mortgage, defendant i not entitled to a general verdict
in his favor on a filnding that the other mortgage was
procured by fraud., 175M341, 22INWE2,

In replevin where neither party is in possession of
chattel at time of trial, verdict in alternative for posses-
sion of property or value thereof Ia not violative of
statutory requirements. Breitman Auto Flnance Co. v.
B, 196M269, 265NW18. See Dun. Dig. 8403, 8425,

Where losing party in replevin action no longer has
possession of chattel, he has right to ba discharged from
l{ability upon payment into court of amount found by
Jury to be value thereof, plus interest and costs. Id.
See Dun, Dig. 8425,

9308. Receiving verdict.

Verdict is not vitiated by fallure to read it to jury aa
recorded. 178M564, 22TNWE93.

Where jury brought In separate verdicts agalnst two
defendants charged as Joint tort-feasors, trial court
should have sent jury back to reconsider case and to
bring in a proper verdict. Cullen v, C, 201M102, 275NW
414, See Dun. Dig. 9823,

9309. Entries on receiving verdict—Reserving case
—Stay.

Correctlon of a mere arlithmetical error, plainiy ap-
pearing, in reckoning amount found by jury to be due
plaintiff, should be made in trial court, and not on ap-
peal. Barnard-Curtiss Co, v. M., 200M327, 2TANW229. Sece
Dun. Dig. 384,

9310. Trial by jury, how waived.

Where both Dbartles moved court to make findings up-
on all issues, and to make conclusions of law therefrom,
nefther party can complain on ground that case should
have been submitted to jury for a general verdict, nor
can one party complain that court set aside answer to
one of two questions submitted to jury. Coughlin v. F.,
195M102, 272NW166. See Dun., Dig. 5234,

TRIAL BY THE COURT

9311. Decision, how and when made.

Canfleld v, J., 183MEL03, 23TNW190; note under §9498.

Provision that a judge shall file his decision within
five months after a matter has been submitted to him,
is directory and not mandatory. Wenger v, W., 200M4386,
274NWG517. See Dun. Dig. 8954(86).

FINDINGS AND CONCLUSIONS

1. Definitions nnd Jdistinctions. .

Where the issues of fact were all tried to the cour
the plaintiff was entitle@ to have the facts found an
the conclusiong of law separately atated in writing, and
Judgment entered accordingly. 172M72, 214NW783.

Court is not bound by testimony contalning improb-
abilities, contradictiona, inconsistences, or irreconcilable
to the facts shown by the record. Weber v. A, 176M120,
222NWG46,

The court 1a required to strike out a finding of fact
only when the finding has no suflicient support In the
evidence, or when it goes beyond or outside of any issue
actually litigated. Kehrer v. 8., 182M596, 2356NW386. See
Dun. Dig. 9853

Findings should not contaln evidentiary facts. Arntson
v. A.. 184M60, 23TNW820. See Dun. Dig, 9351(33).

Certain statements of trial court held to be improper
subjects of findings of fact. State v, Clousing, 1398M36,
268NWZ844. Ses Dun. Dig. 9847. .

8. When findinga necesaary.

On appeal from an order of probate court admitting
a will to probate, the district court must make flndings
of fact as in other cases, but this may be waived, where
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the disputed fact necessarily decided the disputed ques-
tlon. 172M217, 214NWg92,

In & trial to the court without a jury there must be
findings of fact and conclusions of law if there is a de-
termination on the merita. 175M262, 280N'WI51,

Where apportionment of amount recovered under Fed-
eral Employer's Liabllity Act, is not made by the jury,
and remains for the court on meotion, and an issue of
fact §a raised, which must he determined, the deciaion
should state the findings of fact and conclusiona of law
separately. 176M13Q, 222N'W643.

There should be no findings of fact when judgment Is
granted on the pleadings. 180M9, 230NW118.

The refusal to make new or additlonal findings will
not be reversed unless the evidence is conclusive in
favor of the proposed findings, nor if the proposed find-
ings are of only evidentiary facts which would not
change the conclusions of law. Kehrer v. 8., 182MG696,
235NW386. See Dun. Dig. 9873.

Court is not required to make an additional speciflc
finding In conflict with those already made. National
Surety Co. v. W,, 186M93, 242NW545. See Dun. Dig. 9855,

5. Natnre of facts to he Tound.

Practice of making findings of fact conslsing, by ref-
erence alone, of a pleading or any substantial part of it
is dlsapproved. 171M276, 214N'W45.

Court dld not err in refusing to amend findings to
effect that defendants did not have title to lot c¢on-
veyed at time the deed was dellvered or at time action
was begun, because proof fails to show lack of title.
Baker v. R., 198M437, 2711N'W241, See Dun. Dig. 2356.

6. Sufllelency of particular findings.

Finding “that the allegations set forth In the com-
Blaint of the plaintiff herein are true” was a sufficient

asis for a judgment against surety on contractor's bond.
171M305, 214NW4T.

Where Andings are decislve of all issues presented,
new trial will not be granted because more speciflic find-
ings could have been made. 177M425, 225NW273.

A filnding that there- was an agreement to pay In-
terest on partnership contributions cannot be contradict-
ed by a memorandum of the trial judge not made a part
of the findings., 177M602, 225NWD9324,

Action of district judge granting new trial cannot he
reviewed by another judege to whom the case 1s sent for
the new trial. 1T8M480. 227TN'WG5HS.

Finding that all “material” allegations of compiaint
are true la tnsuffictent. 180M39. 230NW118.

Finding of good faith, coupled with refusal to find in-
aolvency, 18 equivalent of finding of solvency. National
gé.xﬁrzety Co. v. W, 186M93, 242NWH4S5. See Dun. Dig.

Where flndings negative thosa requested, there 1 no
error in failing to find upon the apecific issues submit-
gggo Schmidt v. K., 196M178, 266NW347. See Dun. Dig.

Where court’s findings and decision necessarlly decide
all facts in dispute, indings are sufMclent, Lafayetite Club
v. R, 186M605, 265NWE802. See Dun. Dig. 98565.

Where a party moves for amended and additional find-
inga of fact, and court refuses to make them, refusal is
equivalent to findings againat party so moving. Id.
See Dun. Dig. 5866.

Fallure of court to comply with satatute requiring
written decisions separately stating facts and conclu-
sions was cured by fillng of a memorandum, which states
facts found and conclusions of law separately., Trones
v. (O, 197M21, 265NW3R06. See Dun. Dig. 9864.

While part of order which denies amendment of find-
ings is not appealable, part which denies a new trial
is, and upon such appeal verdict and any fAnding may
Le challenged as not sustalned by evidence. Schaedler
v. N, 201M327, 276NW236. See Dun. Dlg. 395,

7. Findings and concluslons must he stated sepnrately,

A finding that "“the evidence falls to eatablish the
cause of action™ ig a legal conclusion violative of re-
quirement of separate statement. Palmer v. F., 180M
124, 230NW257,

#. Findings must be definiie and apeclfic,

Finding of court should deﬂnltel%r determline an issue
ﬁese;lstgﬁd. 98371’3!11th v. B, 18TM202, 244NWg17. See Dun.
= , B

10, Findings must cover all the issues.

130M168, 230N'W464. i

Court having made findings upon every ultimate lssue
of fact necessary to sustain the judgment order, it was
not required to find upon, issues of fact which could not
affect the judgment, 175M116, 220NWHG5I.

Whlile counsel, after trial without jury, are entitied to
findings of fact fully responsive to their sincere conten-
tions, there need not be reversal where, although find-
ings leave some controlllng things to implication, they
fairly negatlve findings moved for below by defeated
litigant. Mienes v. L., 188M162, 246NW667. See Dun. Dig.

11. Findlngs must he within the issues,

A claim that a Anding i8 not sustained by the evidence
nor within the i{ssues formed by the pleadings cannot
be raised on appeal, where the record fails to show that
it containg all the evidence bearing thereon, 177M602,
225N'W924.

Immaterial findings which do not affect the concluasions
of law may be disregarded. 181M570. 23INW243. See
Dun. Dig. 985a.

§9322

Court erred !n finding speclal damages In a replevin
action where pleadings contalned no allegations of spe-
clal damages and no evidence thereof was offered. Brown
Sheet Iron & Steel Co, v. W. 183M515, 23TNWI188. See
Dun. Dig. 9858,

Where defense of breach of implied warranty 1s neither
pleaded nor litigated by consent, it comes too late when
suggested for flrst time by defendant’s motion for
amended finding or a new trilal. Allen v. C., 204M2935,
28INW490. See Dun, Dig. 9873,

13. Judgment must be justified by the findings.

Court finding upon matters not decisive of the con-
troversy will not overthrow the judgment, 173M145,
21GN'W782.

In action by state against assisting purchasing agent
and surety for conversion of personal property, findings
held to support conclusions of law and judgment against
defendants, State v. Waddell, 18TM647, 246NW471. BSee
Dun, Dig, 9857.

Judgment entered upon findings of fact and conclu-
sions of law must be reversed upon appeal, If findings
of fact call for conclusions of law and judgment in
favor of party against whom it Is rendered. Robitshek
v. M., 198M586, 270N'WE79. See Dun. Dig. 9857.

One moving to amend only conciusions of law cannot
recover more than findings of fact warrant, unless facts
are admitted in pleadings which, together with those
found, require conclugion of law to be amended. Hos-
ford v. B, 203M138, 280N'W859. See Dun. Dig. 9857,

14. Construction ot findings.

Remarks of court that plaintiff must come into court
with clean hands, made at clozse of testlmony, were not
such as to indicate that court found facts by wrong ap-
plication of law, Thorem v. T., 188M153, 246NWET4. See
Dun. Dig. 9860.

15%. Striking out and modifying,

Where the declsive findings of fact are sustalned by
the- evidence and sustain the conclusions of law, it is
not error for the court to refuse to strike out its find-
ings or refuse tp make additional, or substituted find-
ings and conclusiona., Jarvaise Academy of Beauty Cul-
ture v. 5., 183M507, 23TN'W183. See Dun. Dig. 9866.

Denial of motion to alter and amend findings of fact
18 equivalent to findings negativing facts asked to bhe
}’:ﬂun%smsneﬁmld v. C., 186M278, 243NW1Z3, See Dun.

£. .

Denial of motion for an emended finding upon {3sue
not definitely determined by court {8 equivalent of find-
ing to contrary of that requested. Smith v. B, 187M202,
244N'W817. See Dun. Dig. 9852, 9873.

Where evidence §s conflicting in reapect to an amended
finding asked for, it is not error to refuse it. Chamber-
lin v. T., 195M58, 261NWG677. See Dun. Dig. 9873.

9313. Court always open—Decisions out of term.
T'o start running time within which plaintiff must con-
gent to reduction of verdict ordered as condition of not
granting new trial, adverse party must serve notice upon
plaintiff. Turnbloom v. C., 189M588, 250NWHT0. See Dun.

Dig, 7138.
TRIAL BY REFEREES

9317. Compulsory reference, when.

i1).

Referce may find upon every issue ralsed by pleadings,
even though ultimate issue Is to be deduced from many
facts as to which evidence may be in conflict, State v.
City of Chisholm, 139M403, 273NW235. See Dun. Dig. 8313,

9319, Trial and report—Powers—Eflect of report.

179M175, 22BNWE14. .

In original proceeding in supreme court where a ref-
aree ig appointed to make findingsa of fact, such findings
have effect of a special verdict of a jury., State v. City
of Chisholm, 199M403, 273NW235. Sce Dun. Dig. 8318,

Where o case has been settled, findings of referee In
a disbarment proceeding are not conclusive, and petition-
er or prosecutor may challenge same as contrary to pre-
ponderance of evidence. McDonald, 204M61, 282NWEBTT.
See Dun. Dig. 8327,

GENERAL PROVISIONS

0321, Dismissal for delay.

179M225, 229N'WEG.

Plaintiffs’ delay for five years is enough to justify dia-
missal for want of prosecutlon on motion of defendant,
even though there is no showing of actual prejudice re-
gulting from delay to defendant, Conrad v, €, 201M3686,
2TGN'W286. See Dun., Dig. 2748(53).

Excuse of plaintiff for not prosecuting action that it
considers it unprofitable to continue action demonstrates
that neglect was willful and is in itself a good ground
for dismissal. Helmer v. N., 202M59, 27TNW359. See Dun.
Dig. 2742,

Plaintiff's delay for flve years is enough to justify
dlamissal for want of prosecution on motion of defend-
ant, and there need bhe no showing of actual prejudice re-
sulting from delay to defendant

9322. NMHsmissal of action.
n. In general.
OM52, ZIONW45T7,
Dismissal, where plaintiff refuses to proceed to trial,
does not vicolate constitutlonal right to trial by jury.
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Hineline v. M., (USCCAS8), 78F(2d)854.

The practice of ordering s dismissal with prejudice
upon an objection to the introduection of evidence under
the complaint s disapproved. Krzyaniak v, M., 182M83,
23INWE96. See Dun, Dig, 27T48(54).

This sectlon has no¢ application to diamissals on the
merits after trial and submission of the case for deci-
gizo‘ll%.mfchlroy v. B., 1834M367, 238NW681, See Dun. Dig.

Where both parties rested in a jury trial, and defend-
ant moved for and procured s dismissal, there was &
decislon on the merits. McElroy v. B., 184M357, 238NW
681. See Dun. Dig. 5180(6).

Dismissals are governed by statute. Willard v, M,, 202
M626, 27ONWES3.  See Dun. Dig. 9750,

1, IMamissnl by plnintiff before trinl,

Bringing about dismissal by refusing to proceed to
trial, held to constitute voluntary dismissal before trial.
Hineline v. M., (USCCAS), T8F(2d4)854.

Answer in actiom to adjudge ownership of corporate
stock held to contaln prayer for afllrmative relief such
as to prevent ex parte dismissal by plaintiff. Burt v,
8., 186M18%, 242NWG22. See Dun. Dig. 2T44(34).

‘Where, in a title registration proceeding under Tor-
rens Act, an answering defendant seeks to have ap-
plicant’'s title decreed to be subject to defendant's rights
as a contract vendee, applicant may dismiss his ag-
plication at any time during proceedinga, Hiller v. 8,
191M272, 268M773. See Dun. Dig. 8358.

Attempted dismissal of action by plaintiff, after com-
laint 1n intervention had been served did not affect in-
ervener's rights. Scott v. V., 193M465, 258NWS17. See

Dun. Dig. 2741

‘Where plaintiff refused to try first case in federal
court and defendant's motion to dismiss was granted,
plaintiff could not take another arbitrary dlsmisaal as
to his second action: and his fallure to appear therein
gave court power to dispose of case on merits, except
as to defendant joined in second cause only. Id.

Where case was dlsmissed without prejudice by plain-
tiff's attorney in open court in the presence of defendant's

attorney, no notice of diasmissal was required to be served
gponzgrt;tlam. Hofter v. F., 204M612, 284N'W873. See Dun.

ig. . .

Plaintiff's counsel may move for a dismigsal in open
court when defendants are present ready for trial, and
plaintiff cannot be found. Id. See Dun. Dig. 2741,

Effect of a second voluntary dismlasal before trial.
20 MinnLawRev 228,

2, Diamixsnl by court before trial.

Trial court may not diamiss on its own motlon before
al! pleadings are in, Long v. M., 131M163, 253N'W1762. See
Dun. Dig, 2742,

3. Dismisanl by consent before trial.

Dismissal of case by stipulation on settlement while
?)elctiozt!“shiuellcuberg v. J., 18821398, 24TNW5T70. See Dun,

7 .

Filing of stipulation of dismissal on settlement while
actlon was pending ousted court of jurisdiction to enter
Judgment on merits. J4.

A defendant is not prejudiced because some plaintiffs
and defendants are dismissed by congent and remainin
plaintiff ohtaing judgment against him for only part o
relicf demanded under pleadings, DBaumann v, K.,
M240, 283NW242. See Dun. Dig, 2743.

5. Dispminxal for fallure to prove cause of action.

Court may dismiss at close of plaintiff’s evidence, If
plaintiff has falled to substantiate or establish cause
of actlon or right to recover. A, Y. McDonald Mfg, Co.
v. N., 187M237, 244NW806. See Dun. Dig. 9752,

Court may dlsmiss action on trial, after plaintiff has
rested, if plalntif has failed to substazntiate or esatab-
1ish his cause of action or right to recover, L'Homme-
dieu v, W., 187M333, 245N'W369, See Dun, Dig. 9752,

Where plalntiff introduces suflcient evidence upon
which findings can be made in favor of defendants, but
neither formally rests nor asks for permission to dis-
miss, court 18 justified in concluding that cause was sub-
mitted for findings and decision. Calhoun Beach Hold-
ing Co. v. M., 190M576, 252NW 442, Bee Dun. Dig. 4727,

District court has discretionary power to determine
whether an appellant from probate court should be re-
liaved of a default for fallure to flle, within statutory
time, a statement of propositions of law and fact upon
which he 18 relying for reversal of an order of probate
court, statement conatituting pleading and not evidenca.
?%I"rlogerlnnd's Estate, 196M354, 265N'W21. See Dun. Dig.

Court, on plaintiffs’ motion for a new trial,
refused to amend complaint for specific performance by
substituting either a complaint for reformation of con-
tract or one for money had and recelved, since dlsmisgal
ig not a bar. Martlreau v. C, 201M342, 276NW232, Sec
Dun, Dig. 27560.

While It ls common practice for a court to direct a
verdict for defendant when plaintiff rests where a cause
of action 18 not proved, yet such practice is not author-
fzed by satatute and is objectionable. Willard v. M., 202
M626, 27T9IN'WEE3. See Dun, Dig. 9751, °

‘Where plaintiff introduced evidence upon a point vital,
in the opinlon of the court, to his right of recovery, re-
fused to procced further with his case although invited
by court 8o to do, did not ask for nonsult or for leave
otherwise to discontinue his cause, took exception to the

rightly.
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court’s rulings, and defendant thereupon rested and
moved for dismissal on the merits, which was granted,

decision rendered was necessarily on the merits. Gans
v. C., 284NW§44. See Dun. Dig. 2750.
Dismissal and directed verdict in Minnesota, 23Minn

LawRev363.

8. Effect of dismixsal.

Dismissal of part of a claim on ground that the suit
as to such part was premature, held not to bar subse-
quent action on part so dismissed, though the judgment
would be conclusive as to defenses Interposed and de-
termined, 178M535, 225N'W148,

A dismissal of an action on defendant's motion at
close of plaintiff’s evidence, where defendant has not
reated and does not move for a directed verdict or &
dismissal on the merits, 18 not a bar to a second suit
on same cause of action. Mardorf v. D, 192M23), 255NW
B03. See Dun. Dig. 2750, 6180.

Dismisgsal by plaintiff's counsel in open court when de-
fendants were present ready for trial, entered on the
minutes, was effective to terminate action without formal
entry of Jjudgment. Hoffer v. F., 204M612, 284NTW8T73. See
Dun. Dig. 2750.

9. Vacation of dismissal. :

Trial court could vacate dismissal entered by plaintl¥
while unaware that time had elapsed for bringlng an-
other suit. Lilienthal v, C., 189M520, 260NW73. See Dun.
Dig. 2750a.

Where plaintiff's counsel when case was ready for trial
could not find plaintiff, and had judgment entered with-
out prejudice, plaintiff later had right to move court to
vacate dismissal and for reinstatement of action on cal-
endar by another attorney. Ioffer v. F., 204M612, 284NW
873. Bee Dun. Dig. 2750a.

10. Dismissnl agninst co-defendnnt.

City, sued for injuries from defect in street, cannot
question dismissal as to property owners made co-de-
fendants. 1T79MG63, 230NWS89,

Defendant could not object tp dlamissal as to a co-
defendant jolned by mistake where' guch dismlisgal had
no effect on the igsues. 150M467, ZIINWI1H4,

11. Stipulation of parties.

A judgment of voluntary dlsmissal by agreement of
parties to actlon In which a restralning order has been
issued is not an adjudicatlon that restraining order was
improvidently or erroneously Issued. American Gas
Mach. Co, v. V., 2040209, 283JNW114. See Dun, Dig. 2717.

14, Upon the trinl and before finnl submission,

Court did not abuse Its dlscretion in denying motlon
to dismiss without prejudice on the trial, where it atated
its willingnesa to give plaintiff necessary time to secure
his evidence. Holleran v. W., 187M490, 246NW23. See
Dun. Dig. 2744,

Motion to dismiss without prejudice after trial begins
rests In diseretion of trial court. Holleran v, W, 13TM
490, 246N'W23. See Dun. Dig. 2744.

No reversible error appears in denial of plaintift's
motion for leave to open case In order to dlsmiss, made
after defendant had moved for a dlrected verdict. Abar
v. R., 195M597, 263INW317. See Dun. Dig. 2744.

An action may be dismissed without flnal determina-

"tion on its merits, where, upon trial and befere submis-

sion of the case, plaintiff abandons it, or fails toe sub-

gtantiate or estabiish his cause of action or right te

]r:)eicovs;;;'éo Willard v. M., 202M626, 279NW553.  See Dun.
g. .

9323. Offer of judgment—Costs.

Where plaintiff sued for $131 and defendant's answer
admitted indebtednesa in sum of $61, defendant was not
“prevailing party”’ where judgment was rendered against

him for $61, tender by defendant not includlng accrued
cgsts.gGG‘;ill v. B., 189M354, 249NW104. See un. Dig.
4984, 19.

9324, Tender of money in lieu of judgment.

Defendant cannot compialn of any failure to keep
tender good, where tender was and would be futlle be-
cauge defendant had disqualified Jtaself from accepting
tender by compliance with conditton imposed by court.
Johnson v. 1., 189M293, 249N'W177. See Dun. Dig. 9618.

NEW TRIALS

93253, Grounds—Presumption on appeal —A ver-
dict, decision, or report may be vacated, and a new
trial granted, on motion of an aggrieved party, for
any of the following causes materially affecting his
rights, except that no order shall be issued granting
a new trial unless accompanied by a memorandum
stating reasons therefor:

(1) Irregularity in the proceedings of the court,
referee, jury, or prevailing party, or any order or
abuse of discretion, whereby the moving party was
deprived of a fair trial;

(2) Misconduct of the jury or prevalling party;

{3) Accident or surprise which could not have been
prevented by ordinary prudence; .
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(4) Material evidence, newly discovered, which
with reasonable diligence could not have been found
and produced at the trial;

{5) Excessive or insufficient damages, appearing
to have been given under the influence of passion or
prejudice;

{6) Errors of law occurring at the trial, and either
excepted to at the time, or clearly agsigned in the no-
tice of motion;

(7) That the verdict, declsion, or report, is not
Justified by the evidence, or is contrary to law; but,
unless it be so expressly stated in the order granting
a new trial, it shall not be presumed, on appeal, to
have beeen made on the ground that the verdict, de-
cision, or report was not justified by the evidence.
(As amended Mar. 7, 19389, ¢. 52.)

THE STATUTE GENERALLY
%. In genernl,
W., 183MG563, 23TNW425;

Karnofsky v.
§9458(13).

Where ilability has been admitted and verdict as ra-
duced 1s plainly not excessive appellate court will not
conslder assignments of error directed to rulings on evi-
dence and amount of recovery. 173M365, 2ITNW369,

Court may permit a renewal of motion for a new trial,
174M297, Z19NWI180,

Where trial judge has become incapacitated and mo-
tlon for new trial is heard by another judge, tha latter
has no power to amend findings of fact but he may
amend the conclusions of law and may grant a new
trial for the same causes which the trial jJudge may
grant it. 176M346, 22INW424

Mere mistake {n form of verdict not fatal if Intention
clearly appears and verdict assessing damages In sum
of '"none dollars” is a verdict for the defendant. 17TM
408, 235NW291.

Action of district Judge granting new trial cannot be
reviewed by another judge to whom the casa is aent
for the new trial. 178M480, 22TN'WE5S,

Power of the district court to review and vacate order
denying new trial. Barrett v. S., 133M431, 23TNWI1G;
note under §9%283.

A motion for a new trial may be heard a.fter entr
of a judement without notice. Wilcox v. H., 186MB0M4,
243N'W709. Sec Dun. Dig. 7086-7090.

The pendency of a motion for a new trial does not
In itself operats as a stay of proceedings, nor prevent
entry of judgment Wilcox v. H., 186M504, 24INWT09,
See Dun. Dig. T068.

Giving of candy and cligars to jurors, partlcipation by
court officers thereln, and talk of a hanquet to be given
by jurors to defendanta were jmproper. Hilllus v, N,
188M336, 247TNW385. See Dun. Dig. T1 023_

An order grantlng a new trial afte g mant vacates
verdict and judgment. Ayer v. C., 185M359, Z24INW5S1.
See Dun, Dig. T082.

Tria]l] court has power to hear and prant motion for
new trial after judgment, within time for appes] there-
from, under limlitations stated in Kimball v. Palmerlee,
29Minn302. 13NW129. Td. See Dun. Dlg. TOST(87).

Record shows such delay and laches that it was abuse
of discretion to hear and grant a motion for a new irial
after judgment. Td.

Court did not err in denying defendant’'s motion for
new trial “in the interests of justice,”” Luck v. M., 181M
503. 254NWE09., See Dun, Dig. 7069,

Proceedings under Sectlon 9633-1, et seq., are summary
and do not contemplate motiona for a new trial, nor may
an order denving a new trial be reviewed on certiorar!
{ssued prior thereto to review original decislon. Young
v. P, 192M446, 266NWI06, See Dun., Dig. 7071

There 18 no sumclent showing to require trial court
to grant & new trial on ground of fraud or perjurg.
Pettersen v. F,, 194M265 260NW225. See Dun. Dig. 7069,

Although a hastardy proceeding has some of the fea-
tures of a eriminal trial, it is substantially a clvil action,
and, after o verdict of not guilty, court may grant a new
trial, State v. Reigel, 194M308, 260NW293. See Dun,
Dig. 827, 7075.

Munlcipal courts organized under Laws 1896, c. 229,
or Mason's Minn, 8t. 1927, §§216 to 228, while courts of
record are of special and limited Jurisdietion and pos-
gess only such authority as is conferred by the particu-
lar statute under which organized, and such courts, llke
courts of justice of tha peace, have no authority to
grant new trials. TUntiedt v, V,, 185M239, 262NWEGS.
See Dun., Dig. T069.

Municlipal court of Minneapolis cannot grant new trial
in toreible entry and detainer case., Olaon v. L., 186M
352, 265NW25. Bee Dun. Dfg. T070.

Case having been tried by court on an erronecus theory,
It {8 remanded for a new trial. 8St. Louis County v.
M., 198M127, 269NW105, See Dun. Dig. T069.

When defendants offered no evidence, but deliberate-
ly rested their defense upon evidence introduced by
plaint!ff, no legal ground for reversing order denying a
new trial is to be found, either-in interest of justice or

note under

§3325

in contention that clients should not suffer from thelr
attorneys’ errors or mistakes. P'earson v, N, 200038, 273
NW35%. See Dun. Dig. T063(87).

Failure of court to make findings on issues not cov-
ered by special verdict is not ground for a new trial of
whole cause, remedy being motion to make necessary
findings. Osbon v, H., 201M347, 276NW270, See Dun, Dig.
9832, 0842,

Plaintiff, who has made out a prima facle case showing
that he i3 entitled to substantial damages, will, for error
in dismissing his case, be granted a new trial of all is-
sues, even though he failed to prove amount of such
damages where it appears that defclency in proof may
he supplied on a second trial, following Ericlkson v. Min-
nesota & Ontarieo Power Co., 134Minn209, 168NW979, Gil-
loley v. 8., 203M233, 28INWI.  Sae Dun, Du, 429, 7068.

3." Court may grnnt on s own motlon,

Granting of new trial upon a ground not assigned upon
the motion is objectionable, State v. Moriarty, 203M23,
27INWSE35, See Dun. Dig, T469, 7091,

4. Applicable to both legnl and equitnble nections.

Proceedings for extension of time within which to
make redemption of property sold under mortgage fore-
closure are summary and do not contemplate a motion
for new trlal. Hjeltness v. J., 195M175, 262NW158. See
Dun. Dig. 7073.

5. Motion n matter of right.

Court held not to have abused Its discretion.
216NWB52.

8. Of less than nll the fssues,

May be granted on issue of damages alone, 180M1865,
230NW473.

Submission to jury of cvidence of injuries shown to
have resulted from accldent together with evidence of
injuries not shown to have resulted from accident, held
error requiring new trial on issue of damages, Doll V.
S, 201M319, 27T6NW281l. See Dun. Dig. T180.

. Granted only for materinl error,

A new trial will not he granted for faflura of court
to award nominal damages, L'Hommedleu v, W, 18TM
333, 245NW369. See Dun. Dig, 429, 7074,

Inquiry ¢f appellate court la not whether upon record
a new trial apparently might have been properly granted,
but whether refusal of it inveolved violation of a clear
legal right or a manifest abuse of judiclal discretion.
Victor v. €., 203MAL, 2TONWITA3, Sce Prun. Dig. 7125(43).

FOR IRREGULARITY OR ABUSE OF DISCRETION

0%, In genernl,

Publication by newspaper of result of previous trial
held not to render refusal of court to digmiss jury prej-
udicial. 176M377, 223NWG19,

Appellant is not entitled to a new trial because jury
heard discussion between court and counsel on applica-
bility of statute. Paulos v, K., 195M603, 263NW913. Ses
Dun. Dig. 7099,

Whether a mistrial should have heen ordered In per-
sonal Injury action where plaintiff during court's recess
became hysterical held to lie within discretion of trial
court, and its exercise thereof was proper. Serr v, B,
202M165, 2T8N'W356. See Dun. Dig. 7103a.

11, lmproper remnrka of court,

In case tried without jury. an oplinlon expressed by
the court at the close of the trial as to the truthfulness
of withesses presented no grounds for a new trial. 173
M523, 21TN'W933.

Remark of court to objection to language of plaintiff’s
counsel “That is the Iaw, but it isn’'t necessary to argue
it" was prejudicial error where plaintiff's counsel had
stated to the jury that they should pay the plaintiff
plenty of damages because the court could cut down the
a.n%?unt if they over-stepped the bounds. 175M96. 220
N

A trial court’'s talk In open court to a jury seeking
further instructions held not to be an “irregularity,” but
may be reviewed as an "errors of law occurring at the
trial” and a settled casa or blll of exceptions is neces-
sary. 178M1431, 226N'WJ{0Q

It was not error for court to suggest that counsel “get
together” In referénca to the use of an audit. Sigvert-
sen v. M., 182M433, 234NWE88. See Dun., Dig. 7098.

Statements made by court {nh explanation of rulings
made, in making rulings on cobjectiona to evidence, and
remarks made to plaintiffs’ counsel in connection with

172M516,

examination of witneasea, do not present reversihle
%ggr, Kourl v. O, 191M101, 253NW95. See Dun. Dig.

12, Other migconduct.

Prejudicial bias of trial judge was not established by
his extensive participation in examination of witnessea
{n divorce action. 17TM453, 225NW287,

Misconduct of members of famlly or party, held not
established, 179MBET, 230NWIL,

It was [Improper for court to absent itself from court

room during parts of arguments to Jury. Jovaag v, O.,
189M315, 24INWET6. See Dun, Dig. 9706,

FOR MISCONDUCT OF JURY
12%, In general,

There was no error [n denying a new trial on the
affidavit of a juror that he did not belleve the testimony
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In behalf of the state and only agreed to a conviction
to put an end to the case. 171M503, 214NW474,
Misconduet of juror, held not shown, 179M557, 230NW

Examination of insurance policy by juror in auto-
mobile colllslon case held not prejudicial In view of
court's inatruction. Honkomp v, M. 182M445, 234NW
638, 8ees Dun. Dig, 7116,

The purity of jury trials must be jealously guarded;
serupulous conduct on the part of jurors, litlgants, and
counse] {8 necessary. Brecht v. T., 182M6G03, 235N'W6E28,
8ee Dun, Dig. 7100,

Quotient arrived at by jurors in dividlng sum of al-
lowances of jJurors may be the basis of a valld verdict
if agreed upon after consideration., Hoffman v. C., 187
M320, 245NW373. See Dun., Dig. 7116a.

A verdict in an action upon & note was not perverse
because Jurors Intentionally refrained from allowing
plalntiff interest, and court committed no error in ad-
ding interest, though it probably should have instructed
jury to correct verdict Iitself In open court. Olson wv.
M., 196M626, 264NW129. Sees Dun. Dig. 711b6h.

Court properly refused to declare mistrial for mis-
conduct of jury which prejudiced neither party. Clancy
v. D., 202M1, 27TNW264. See Dun. Dig. T108.

18, Diwcretionary.

Whether misconduct between counsel and jury re-
gquires new trial iz a matter within the sound discretion
of the trial court. Brecht v. T. 182M603, 235NWEH28.
See Dun, Dig. T104(99).

Granting of new trial for misconduct of jury rests al-
most wholly in discretion of trial court, especially when
motion 18 declided on conflicting affidavits, and its action
will not be reversed on appeal except for a clear abuse
of that discretion. State v. Warren, 201M369, 276NWGDH5.
See Dun. Dig. 7105(7).

18. Necemsity of objection on the trial.

Clalm that verdict was glven under passlon and prej-
udice cannot be raised for the first time on appeal 179
M297, 229NWS8T,

18. Presumption of prejudice—Rurden of proof,

Court has faith in integrity of jurors that when they
accept duty of determining 1ssues of a lawsuit according
to evidence they will as far as humanly possible put
sympathy aside.. Forseth v, D., 202M447, 2T8NW304. BSee
Dun. Dig. 7108,

17. Afiiavits on motion.

Affidavits or testimony of Jurors as to what transpired
In jury room are not admissible to Impeach their ver-
diet, even where It ia smought to attack a verdict as a
gquotlent one. Heffman v, C., 18TM320, 246NW373, See
Dun. Dig. 7109.

A new trial will not be granted on affidavit of members
of jury that they misunderstood part of charge. Collings
v. N,, 202M139, 279TNW910. Sce Dun, Dig. T100.

AfMdavits of jurors tending to show misconduct by jury
}L&ere inadmissi'ble in support of a motion for a new trial.
20. Visfting locus in quo.

There was misconduct of jurors in privately wvisiting
locus Iin gquo, and particularly in purposely riding upon
straet cars to determine whether or not witnesses, seated
at certain places In car in question, could observe what
they testified they did ocbserve. Newton wv. M., 136M430,
243NW684. See Dun. Dig, T1ll4.

There was misconduet requiring new trial where two
jurors examined damaged bullding to ascertain extent
of damage and communicated Information obtained to
other jurors. Spinner v, M., 190M390, 251NWIG8. See
Dun. Diz. T114,

In action against garage for injurles recelved by car
owner attempting to enter car while on hydraulic hoist
on request of mechanie, court did not err in refusing a
new trial because jurors vislted garage and observed
hoist, it appearing that officer of garage knew of the
transgression before trial ended and did not ask that a
mistrial be declared., DBisping v. K., 202M19, 27TNW255.
See Dun, Dig, 7114,

21. Unouthorized communication with jary.

Determination of trial court whether there was prej-
tdice beciuse witness mingled with jurors will not be
dlsturbed on appeal. Hilltus v. N., 188M336, 24TN'W385,
Sea Dun. Dig. 399, 7103a, 7104,

Evidence held to sustain finding that witness mingled
with jurors throughout long trlal and that there should
be new trial. Id. See Dun. Dig, 7102a.

Conversations between Jurors gand litigants or attor-
neys during a trial may or may not amount to miscon-
duct, depending npon subject touched and object in view.
Ryan v. I, 204M177, 283N'W129. See Dun, Dig, 7115,

22, Other misconduct,

172M6591, 216N'W537.

Permitting jury to attend theatrical performance, held
not to requira new trial. 179M301, 229NW9,

Defendant was entitled to new trtal where juror lodged
and boarded during trial in home of plaintiff’'s stepson
and witneas. Engatrom v. D, 190M208, 251NW134. See
Dun. Dig. T116.

FOR MISCONDUCT OF COUNSEL
22%. In general,

It was the duty of the court on its own motion to
stop a jury argument improperly predicated upon per-
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sonal abuse of opposing counsel or upon matters not
pertinent to the issues tried. 171M215, 213INWES0,

Verdict could not stand where counse] made abusive
personal attack upon opposing counsel in his argument
to the jury. 171M219, 213N'WE90.

Remarks of counsel, while not in good taste, held not
?q%v%rz-ajudlclnl as to require a new trial, 171M321, 214

In action for indecent assault, statement of attorney
In argument I am glad thers iz one woman who had
the nerve to come into court and face' the defendant,
held prejudicial, 174M151, 218NWE48.

Misconduct of counsel in presenting evidence held not
shown on the record. 177TM18, 224NW269,

Improper argument, held ground for reversal. 179M
127, 228N'W5B2,

The asking of a question deemed objectionable should
not be considered misconduct of counsel, where the tes-
timony of the witness suggests the inquiry, and no allu-.
slon ls thereafter made by the counsel to the subject.
Harkness v. Z., 182M594, 234NW281. Bee Dun. Dig. 7108.

Naming of insurance companies by attorney in auto-
moblle accident case, held not misconduct. Arvidson v.
%.2.3 183M446, 23TNW12, See Dun. Dig. 5262(21), (22),

Btatement of plaintiff'a counsel that defendant's coun-
sel made false statements was serious misconduct and
prejudicial in a closely contested case. Romann v. B.,
184M686, 239NWESS, See Dun. Dig. 7102, 7102, 9799,

Argument of plaintiff's counsel in personal Injury ac-
tlon mak!ing accusations against defense and its coun-
sel relative to excluded evidence and nonproduction of
witnkésses held improper and prejudicial. Burmelster
v, M, 185M167, 240NW359. See Dun. Dig. 979%(87).

Plaintif's counsel was gullty of misconduct In re-
peatedly asking objectionable and prejudiclal questions
to which ob%ectiona were being sustalned. Campbell v.
8., 186M283, 243N'W142. See Dun. Dlg. 7103.

Argument of counsel accusing opponent of not bein
a gentleman, and Inviting violence, held prejudiect
g;ggr. Jovaag v. O. 189M316, 243NWE76. See Dun. Dig.

A new trial for misconduct of counsel Is not granted
a8 a disciplinary measure, but only because of prejudice
reaulting, Romann v. B, 190M4£19, 262N'WE80. Hee Dun.
Dig. 7102, T103.

It was misconduct of counsel to make repeated and
unfair objections, Improper insinuations during trial,
and unfair percentage of srgument to jury. Id.

Wheather new trial should be granted for misconduct
of counsel is largely dlscretionary with trial court. Id.

Counsel in closing argument may make severe com-
ment with respect to obvious partisanship of adversa
witness. Kassmir v. P., 191M340, 254NW446, See Dun.
Dig. 9799.

Alleged misconduct of counsel held not to warrant a
;lleovg trinl, Clark v, B, 195M44, 261NW596. See Dun. Dig.

Tmproper and prejudicial remarks of plaintiff’s counsel
in his closing argument were of such a nature as to re-
quire supreme court to order a new trial, notwithstand-
ing instructions to jury by court to disregard them.
Krenik v. W., 201M255, 275N'WE49. See Dun. Dig, 7102,

Alleged misconduct of counsel for prevailing party held
not to have affected result. Munkel v. C, 202M264, 278
NW41. See Dun, Dig. 7074.

Statement made by counsel for plaintiff in presence of
men and women from whom jury was selected that it
was proven that certain liability insurance company was
interested in defense of case was highly improper, but
eourt did not err in refusing to grant a new trial, tnh
view of prompt instruction to jury to disregard it as
being lmproper. Farwell v. 8., 203M332, 2831NW526. See
Dun, Dlg, 423,

Matter of determining whether a new trial should be
ranted for misconduct of prevelling party is primarlly
or trial court’s discretionary determination. Ryan V.

I, 204M177, 283NW129. See Dun, Dig. T102Z,

New trial will be granted where testlmony or evidence
is adduced by attorney in his argument, without having
taken the witneas atand and subjecting himself to c¢rose
examination. Noesen v, M., 204M233, 283INW246. See
Dun, Dig. 7102,

23. Improper remarks on the trial

172ME91, 216NWE3T,

Anderson v. A.. 22aNWET9(1).

180M340, 230NWT92,

Statement concerning interest of Insurance company
in litigation, held without gre]udice where defendant
gave ample ogportunlty for bringing the matter to the
attention of the jury. 175M153, 220NW418,

Extended offers and discussions by counsel, in the
presence of the jury, of Incomfetent and prejudicial mat-
ter, held not proper, 1756M341, 221NWE2,

A remark of counsel, promptly withdrawn, held not
prejudicial misconduct. Dumbeck v. C., 177M261, 225NW
111.

Statement by counsel of fact shown by document ad-
mitted in evidence, held not error. 180M298, 230NW
823,

Improper remarks, held not ground for reversal in
absence of objection or exception. Examination of
jurors on voir dire as to interest in insurance company
defending suit, held not.error. 181M4¢, 231NWT14,
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The matter of granting a new trial for Improper re-
marks or argument of counsel rests largely in the dis-
cration of the trial court. Horsman v, B, 184M6514, 239
NW250. See Dun, DIg, T102(63). .

Argument of piaintiff'a counsel in personal Injury ac-
tlon making accusations agalnst defense and its coun-
sel relative to excluded evidence and nonproduction of
witneases held improper and prejudleial. urmelster v.
M., L86M167, 240N'W353. See Dun, DIig. $799(37).

Questions and comments of attorney touching certaln
Eerson and his relation to defendant's liability Inaurer,

eld not misconduct warranting new trial. OQOlson v. P,
185M6E71. 242N'W283. See Dun. Dig. 7102,

Remarks of counsel that if jurors had any doubt as to
kind of man a certain witness wasa to ask certaln mem-
her of jury, though mlsconduct, was not such as to re-
gu!re new trial. Marcke] Co. v. R., 186M125, 242NWITL.

ee Dun. Dig. 7102,

Plaintiff’'s counsel was guilty of misconduct in arguilng
to jury, "They say it is all right to kill this boy because
he 1a gullty of contributory negligence,” Camphell v. 8,
186M233, 243NW143, BSee Dun. Dig, 7102,

Statements made by defendants’ counsel in arguing
objectlona to evidence offered, or hia conduct in asking
queations of witnesses, and his statements made in ref-
erence to the production of wlitness, did not constifute
%.iacqrr;ggct. Kouri v. O, 191M101, 253NW98. See Dun.

E. .

‘Where counsel for plaintiff persisted in treating state-
ments procured by defendant's counsel from plaintift
and a witness as having been improperly if not fraud-
ulently procured, although such statements were then
demonstrabkly free from Impropriety or fraud, case be-
ing close on merits and it being difficult to ses how
verdict can be sustained, misconduect of counsel held to
require a new trial. Swanson v, 8., 196M298, 265NW19.
See Dun, Dig. 7102.

New trinl was granted to where counsel msade flag-
rant appeal to passion and prejudice of jurors, used
intemperate language, and made statements of‘fact not
justified by the record. Ferraro v. T., 19TM5, 266NWB29.
S8es Dun. Dig. 7102

There was no misconduct of counse]l in referring to
“high-class” witnesa of insurance company that war-
ranted supreme court In granting a new trial. Schaedler
v. M., 201M327, 2TENW23G, See Dun, Dig., 7102,

Courtg’ disapproval in prescnce of jury to argument
of counsel held adequate without formal instruction In
charge, evidently omitted through oversight. Id. See
Dun. Dig. 9800,

Reference by plaintiff's counsael to large wealth of
defendant and poor financial circumstances of plaintiff
and to fact that firm representing defendant was com-
posed of twenty-two lawyers was prejudiclal error ren-
dering it an abuse of discretion to deny new trial. An-
derson v. H., 201M580, 27TNW259, See Dun, Dig, 7102,

Improper remarks of plaintiff’s counsel held to go be-
yond bounds of permissible retaliation for previous ob-
Jectionable conduct of opposing counsel. 1d.

Matter of granting a new trial on ground of improper
remarks of counsel rests largely in discretion of trial
court, but when misconduct appears and prejudice is
ghown, it is an abuse of discretion mot to grant a new
%;H}’l. ﬁxor:;derson v, H.,, 201M580, 27TNW259%, See Dun, Dig,

Improper comment by plaintiff's counsel reapecting fafl-
ure of defendant street railway to call more of passen-
gers as witnegsea held not to require a new trial in ab-
sence of showing of prejudice. Drown v. M., 202M66, 277
NW423. See Dun. Dig. 7102,

Granting of a new trial upon improper argument of
counsel rests largely in trial court's discretion. Santee
v. H,, 202M361, 27T8NW520. See Dun. Dig. 7102.

24. Other minconduct,

172M543, 216NW233.

Evidence on motion for new triazl held not to show
misconduct of counsel In suppreaslon of testimony, Peter-
son v, R, 202ZM320, 27T8NW471. See Dun, Dig, 7103,

FOR ACCIDENT OR SURPRISE

28, Motion granted.

Plaintiff held entitled to new trial upon the grounds
of accident and surprise, M. J. (/Neill, Inc. v. C., 184M
281, 238N'W679. See Dun, Dig. 7118, 7121,

29. Motion denled.

Regcord does not show any sufficlent cause for granting
of & new trial on ground of accident and surprise. Pet-
tersen v, F., 194M265, 260NW225. Bee Dun. Dig. 7117.

FOR NEWLY DISCOVERED EVIDENCE

- 30. To be granted with extreme caution.

172M368, 216NWH516,

Diligence in discovery of new evidence held not
shown. 172MEBG16, 216NWS852.

New trial rests largely in the discretion of the trial
court and is to be granted cautiously and sparingly., 176
M210, 222NW24, -

No abuse of discretion In granting new trial for evl-
dence concerning developments subsequent to trial. Gau
v. B, 17TM276, 226NW22.

Motion rests largely in the discretion of the trial court,
e.ngd is to be granted with caution. 178M2%6, 226NW
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Grant of new trial ls discretlonary with trial court.
179M80, 228N'W335.

Denial of new trial for newly discovered evidence held
not abuse of discretion, Milliren v. F., 186M115, 242NW
546, 8ee Dun, Dig. 7123.

Granting of new trial on ground of newly discovered
evidence ia very largely discretionary. Donaldson v. C.,
188M443, 247N W522. See Dun. Dig. T123.

To grant a new trial on ground of newly discovered
evidence is within discretion of trial court, to be
cautiously and gparingly exercised and only in further-
ance of substantial justice. Kubat v. Z,, 193M522, 254NW
1. See Dun. Dig. 7123.

Granting a new trial on ground of newlé/ discovered
evidence is larEely within sound judicial dlscretion of
trial court. Johlfa v. C., 143M553, 250NW57. See Dun.
Dig. 7123. .

Record does not show any sufficlent cause for grant-
ing of & new tria! on ground of newly dlscovered evl-
dence. Pettersen v. F,, 194M265, 260N'W225.
Dig. 7123,

Denial of motion for a new trial on ground of newly
discovered evidence was within dlscretion of trial court.
Fredrick v. K., 197TM524, 26TNW473. See Dun, Dig. T123.

Courts are cautious in granting new trials on ground
of newly discovered evidence, Vietor v, C., 203M411, 279
NW743. See Dun, Dig. 7123(32).

82. Showl on motlon.
181iM355, 23ZNW622.

Fact issues, If any, on motion, are for trial court Gau
v. B, 177M276, 225NW22.

Affidavits suppoerting motion for new trlal on ground
of newly discovered evidence must show exercise of
reasonable diligence. Klugman v, 8., 136M139, 24ZNW
625. See Dun. Dig. T096.

Lack of a showing of due dillgence to obtain alleged
newly discovered evidence required a denial of motlon
for a new trial. State v. Padares, 187TMG622, 24GNW369,
See Dun. Dig, T127.

For lack of due diligence, court rightly denled a new
trial on ground of newly discovered evidence, Jeddeloh
v. A., 188M404, 24TNWbG12. See Dun. Dig. T128.

Due diligence was not shown so as to entitle to a
new trial on ground of newly discovered evidence. Eng-
strom v, I, 190M208, 251NW134. See Dun. Dig. 7127 (39%.

Dental of new trial was proper where diligence waa
not exercised in digcovering evidence. Whitman v, F,, 1%0
MG33. 251INWSB01. Soe Dun. DHg. 7128n, 50.

Showing of due diligence was insufficlent to entitle
plaintiff to a new trial ot the ground of newly dis-
covered evidence of atatement aolleged to have heen
overheard by another witness, Zane v. H. 191M382, 254
NW453. See Dun, Dig. 7127,

Accldent insurance assoclation was not entitied to new
trial for newly discovered evidence that plaintiff lost
sight of eye through cataract of long standing and not
through accident, affidavit not showlng any effort or at-
tempt to dlscover evidence In question before trial.
Jensvold v. M., 192M475, 25TN'W86, See Dun. Dig. T12T.

1t was not an abuse of dideretion te deny motion for
new trial on ground of newly discovered evidence whers
affidavit purporting to set forth what new witness could
testify to did not profess to state that witness knew any-
thing about the only issue in case that would affect re-
sult of the action. Kubat v. Z., 193M522, 269NWI1. See
Dun, Dig. 7127,

Afidavits supporting a motion for new trial on ground
of newly discovered evildence found not to support ex-
ercise of discretion In granting a new trial. Kruchowski
v. 5., 195M537, 26INWG16. See Dun. Dig. 71217,

In absgence of a showing of a clear abuse of judicial
discretion, refusal of lower court to grant a new trial
on ground of newly discovered evidence will not be
disturbed, especially where it appears that there was a
falluure to exercise due diligence in discovering new
evidence. Jorstad v. B, 196M568, 265NWB1E. Sea Dun.
Dig. T123.

Court did not abuse its discretion in refusing to grant
a new trial on ground of newly discovered evidence.
Stock v, F., 1970199, 267TNWJ3I68. See Dun., Dig. 7123

A lack of diligence and effort in attemptln% to dlscover
and produce evidence at a former trial is & bar to relief
by way of a new trial., Clarizie v. C, 201M5%0, 27TINW
262, See Dun, Dig. T128.

Plaintiff falled to show due dlligence in securing testi-
mony of certain person, where defendant's counsel at
trial in examining a witness disclosed the presence of
such person at scene of accident, Peterson v. R., 202M
320, 278NW471l. See Dun, Dig. T128.

Relief will not be granted even though very material
facts have been brought to light, if they could, by ex-
ercise of proper dillgence, have been dlscovered and pre-
gented on trial. Vietor v. C, 203M41, 2TINWT43, Sce
Dun, Dig. T128.

Ttelief will not be granted, even though very material
facts have been brought to light, tf they could, by exer-
cise of proper diligence, have been discovered and pre-
sented on first trial. State v. Bergeson, 203M88, 27TINW
§37. See Dun. Dig, 7127

34. Counter aflidavits.

Court did not abuse discretion In denylng new trial
for newly discovered evidence submitted on condicting
aD!?ﬂda,}rlié%. Farrell v. K., 189M573, 248NWT720. See Dun.

B. \

See Dun.
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35. Nature of new evidence.

1790436, 229NWE64.

181M365, 232NW622,

atter of granting a new trlal for newly discovered
evidence rests largely in the sound legal discretion of
the trial court. 171M515, 213NW923.

A new trial was properly denied for newly discovered
evidence which was merely cumulative and corroborative
and not of such weight as to induce the belief that it
would change the result, 171M345, 214N'W262,

Evidence that principal witness for state was reputed

to be of unsound mind was not of such a nature as to
require a new trial, where the testimony of the witness
was full of contradictions. 171M503, 214NW4T4,

Denial of motion for new trial for newly discovered
evidence some montha after entry of judgment, 173M250,
21TN'W127, .

Court did not abuse itg discretion in denying new trial
on afitdavits showing that witness perjured himself, 174
M545, 213NW3E6E.

Due diligence should have produced the evidence of a
son and an employe of the party seeking a new trial
1756ME18, 221INW641.

Where existence of facts 18 asserted by experts or the
expeart testimony, would be merely cumulative there was
no abuse of discretion in denying a new trial. 176M200,
223N'WOT.

Evidential facts sought to be proved may have arisen
after the trial. 177M25, 224NW257.

Court acted within its dtscretion in denying the state
a new trial In condemnation proceedings for evidentlal
fact arising after the trial. 177M25, 224NW257,

Newly discovered evidence held not of sufficient im-
portance to require a new trial. Dumbeck v. C., 177
M261, 225NWI11.

Newly discovered evidence, held not to require new
trial, 177M441, 226N'W389.

Documentary evidence, apparently genuine, which
would destroy plaintiff’s case if authentic, required new
trial. 177TM444, 225NW399,

New trial was properly denied, where a large part
of the evidence was cumulative and due diligence wasa
not shown to obtain it for the trial. 178M87, 226N'W208.

Motion {s granted only when the evidence is such as
will lfkely change the result, and only to remedy a mani-
fest injustice. 178M296, 226NWH28.

Mere inadvertence of counsel in not offering available
evidence, held not ground for new trial on the theory
of newly discovered evidence. 179M%99, 228NW447.

Facts disclosed at trial is not newfy digcovered evi-

dence. 130M264, 230NWT73.
No reversible error was made In denying a contin-
uance, nor in refusing to grant a new trial for newly

discovered_evidence. Miller v. P, 182M108, 233INWS355.
See Dun, Dig. 1710, 7123.

A showing that a litigant after trial remembers what
he should have rememberad at the trial does not consti-
tute newly discovered evidence entitling him to a new
trial. Farmers' State Bk, of BEyota v. C. 182M268, 234
NW320. See Dun. Dlg. 7128(57), {58).

A motion for a new trial on the ground of newly
discovered evidence is largely addressed to the discre-
tion of the trial court. Buro v. M. 183M518, 237TNW186.
See Dun. Dig, 7123.

Tenial of new trial on ground of newly diacovered
evidence held not an abuse of discretion. Zobel v, B,
184M172, 238NW49. See Dun. Dig. 7123

The granting of a new trial on the ground of newly
discovered evidence rests In the sound judicial discre-
tion of the trial court. Stokke v. M., 185M28, 23I9NWEGS,
See Dun, Dlg. T123(32).

A new policy of liability Insurance was not newly dia-
covered evidence requiring new trial with respect to con-
struction of old policy. Wendt v. W., 138M488, Z24TNW
569, Sece Dun. Dig. T131.

Court properly refused new trial on ground of newly
discovered evidence and fraud where evidence relied up-
on was that of a phyaician subject to objection that it
ggs i_}lit‘;'lileged. Stone v, S, 189M47, 248NW285. See Dun.

ig. .

(E.latmed newly discovered evidence presented no valid
grounds for a new trial. State v. City of Eveleth, 183M
239, 249NWI184,

After trial without jury, there was no error in denial
of o motion for a new trial on ground of newly dis-
covered evidence which trial judge considered and yet
adhered to his original findine. Skinner v. O., 190M456,
252NW418, See Dun, Dig. 7131.

New trial for newly discovered evidence was properly
denfed where it was doubtful whether evidence would
have been admiasible. Whitman v. F,, 190M6G33, 251N'W
901. See Dun. Dlg, 7131.

There was no abuse of discretion in denying motion

to amend motion for a new trial by asslgning additional
ground on newly discovered evidence which was cu-
mulative, King v, M, 192M163, 256NW626. See Dun.

Dig, 7092, 7125,

Court @id not err in refusing to grant motion for a
new trial upon ground of newly discovered evidences.
Peterson v. 8., 132M315, 266NW308. Sée Dun, Dig, 7123,

Granting new trials for newly discovered evidence rests
very largely in discretlon of trial court. Dahmen's
Guardianship, 192M407, 256N'W891. See Dun, Dig, 7123,

‘Where both plaintiff and hls attorney knew that cer-
taln person might be able to testify as to issues on trial
evidence of such witness could not be claimed to be
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newly discovered. Kubat v, Z., 193Mb622, 258NW1. Hee
Dun. Dig. 7128,

Upon showing made in respect of alleged newly dis-
covered evidence, trial court wns amply justified in deng-
ing motions for new trial. Bickle v. B, 194M275, 260
Nwi6l. See Dun. Dig. 7123.

There was no abuse of discretion in denylng a new
trial on ground of newly discovered evidencs, Clark v,
B., 195M44, 261N'W596. See Dun. Dig. 7123,

A motion for new trial upon ground of newly disuov-
ered evidence fs addressed to sound discretion of trial
court and, if such evidence I3 merely cumulative, con-
tradictory, or impeaching of evidence at trial, and not
likely to change result, denial of a new trial is not an
abuse of discretion, Merek v. 3, 200M418, 2T4N'W402, See
Dun. Dig. 7128, 7130, 7131.

Order denying a motion for new trial on ground of
newly discovered evidence was not an abuse of digcre-
tion, if court might well have considered that there
was no likelihood that new evidence would change
result on another trial, Szyperskl v. 8., 201M567, 2TINW
285, See Dun. Dig. 7131.

Newly dlscovered evidence which merely contradicts
and impeaches evidence adduced at trial is no ground for
a new trial, except in extraordinary cases. Peterson v.
R., 202M320, 278N'W471. See Dun. Dig. 7129,

Newly discovered evidence which is merely cumulative
is no ground for a new trial, except in extraordinary
cageés, Id. See Dun, Dig, T130.

If new evidence is doubtful in character, not so material
as to make probabile a different result on a new trial, or
merely cumulative or impeaching, relief will be denied.
Vietor v. C., 203M41, 279NWT43. See Dun. Dig. 7131.

A new trial will not be granted upon claim of newly
discovered evidence if such be doubtful in character, not
so material as to make probable a @ifferent result on a
new trial, or merely cumulative or impeaching., BState v.
?le;lgeson, 203M3835, 279NWSB3T. See Dun. Dig. 7129, 7130,

It was not an abuse of discretion to deny a new trial
for new and additional evidence which was merely cu-
mulative of impeaching evidence. Weinstein v. 8., 204M
189, 283N'W127. See Dun. Dig, 7130.

FOR EXCESSIVE OR INADEQUATE DAMAGES

36, Under either xubd. 5 or aubd. 7.

172M493, 215NWE61: 172M643, 216NW2232,

179M411, 229NWEES.

$42,600 for fracture of thigh bone of engineer earn-
ing over §300 per month, reduced to $36,000. Jennings v.
C. (USDC-Minn), 43F(2d)397. See Dun. Dig. 2596.

Verdict for $8,800 for injury to eve and 24 fractured
bones was not so0 excessive as to show passion or preju-
dice. 17T1M321, 214NW5H2,

310,000 held not excessive for injuries to memory, hear-
ing, sight and other parta of the body of a school teacher.
171M399, 214NWTEH1.

$17,330, reduced to $10,390, was not excessive for per-
manent injuries to right hand and property. 171M472,
ZI4NW2BT.

$3,200 was not excessive for death of boy 17 vears of
age. 17T2M76, 214NWTT4.

$10,000 was not excessive to female school teacher re-
ceiving broken knee cap and pelvie Injury resulting in
a tumor and such condition as would render it improb-
able that she could bear children, 172M134, 215N'W198.

$12,600 held not exceasive for injuries to jaw and neck
of railroad mechanic who was permanently disabled as
a mechanic. 172MZ84, 214N'W3590.

Verdict held excesslve. 172MG01, 216NWE53. Persconal
me’;"l;!ii%s to tenant from defective premises. 172M377, 215
N .

Verdicet for $35,000.06 for death of switchman 30 yeara

old, earnin $19¢ per month and leaving widow and
two small 5\ildrcn. held not excessive. 1T72M447, 2Z16NW
2

34.

Verdict for $5,000, reduced to $3,000, held not exces-
sive for death at a railroad crossing. 173M7, 216NW246.

Evidence held to justify finding that fracture of plain-
tiff's four cervical vertebra was occasioned by the negli-
gence of defendant. 1T3M163, 216NWS803,

$9,500 was not excessive to young woman, 31 years
ot“;lsgge, for face blemish and injury to eye. 173M186, 217
N .

Verdict for 315,000 was excessive for injuries where
only permanent injury was “flat feet.” 173M239, 21TNW

128.

Verdict of 37,000, for son and §$1,400 for father, re-
duced to 34,500 and $500, held not excessive for frac-
ture of skull, among other things. 173M365, 21TN'W34§9.

Claim of error in the amount of a judgment must first
be submitted to the trial court. 173M325, 21TN'W38L.

$1,000 was not excessive for injury to head, causing
headaches, dizziness, and disabillty to do certaln work.
173M622, 21TNW4H5,

$2,000 for dislocated ankle was not excessive. 173M
439, 21TN'W493.

$7,500 to woman and $982.96 to husband for injuries
to woman resulting in miscarriage and other permanent
injurles held not excessive. 174M294, 21INWI1TS.

Injuries to land and crops from flooding., 174M443, 219
NW459,

Where in tort action the amount of damages 18 not
baged upon estimate of experts or the calculation of
other witnesses, the defendant should base his motlon
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for new trial upon the fifth subdivision of this section.
174M545, 219N'WEES,
X wag not excessive for braln Injury. 174M545,
219N'WS866. ‘
Verdict for $10,550 for death, medical expenses and
auvt;rf%izng in Wisconsin, held not excessive. 176M22, 220

Verdict for $26,000 reduced to $23.5000 was not excessive
for injuries to telephone lineman 36 yeara of age con-
gisting of injuries to vertebra, ribs and leg. 175M150,
220N'W412,

Verdict for $7,500, reduced to $5,000, held not exces-
slve for injuries to unmarried woman, 29 years of age.
Knopp v. McDonald, 176M83, 222NW580.

Verdict for 33,500 reduced to $1.800 for wrongful ar-
rest and Imprisonment, held so excessive as to Indicate
passion or prejudice, 176M203, 223INWI4,

Verdict for $33,000 reduced to $28,000 for injury to
leg, waa atill high and 18 reduced to $23.000. 1T6M331,
223NWE05.

Verdict for $15,000 held not excessive for shortened
leg. 176M397, 283NW619,

‘Whera one verdict has been set aside as excessive the
Supreme Court will exercise great caution in setting
aslde or reduclng a second verdict as excessive, 1T6M
437, 22INWE1Th.

$16,000 held excessive and reduced to $12,000 for in-
Jury to feet. 176M427, 22INWGE75.

Plaintilf could recover as damages the value of an
automobile lost by a garage through negligence, though
plaintiff purchased it under a conditional sale contract
and had not paid all of the purchase price. 177TM10,
224NW2T1.

Automobile owner can recover Its entire value from
garage which lost it by theft through negligence, though
wéz%gtomobile was insured against theft, 177M10, 224

$8,30¢ held not excessive for crippled left arm and
lgra‘ggmof a farm renter, 42 years of age. 17TM13, 224
25g4.200 not excessive for Injury to leg, 177TM42, 224NW

$6,000 was not excessive to woman 70 yeara of age
suffertng badly fractured arm and collar bone and ribas.
Tegels v. T, 1TTM222, 225N'W&5.

$300 for burning barn and other property held not
excegsive, 1TTM222 Z2E5NWI111.

$4,000 for alienntion of wife's affections, held not ex-
cessive, 1TTM27(, 224NWS839.

Verdict for $5000 against bank officers Inducing de-
posit, held not supported by the evidence and contrary
to the law, 177TM354, 225NW276.

Damages for breach of contract of employment, held
not speculative or conjectural, 177TM383, 226NW2TE,

Damages to chickens canused by selling poultryman
raw linseed oil for cod liver oil were not so conjectural
and speculative as to present recovery, and $1,412.30,
?;éd not excessive for loss of poultry. 1TTM390, 225NW

Discrepancy in recovery amounting to flve days in-
terest, held within the rule de minimis non curat lex.
177TM563, 22ENWE15.

‘Where there is error in n charge affecting the amount
of a verdict in a deflnitely sacertainable amount, the
prevalling party should be allowed to remit the erro-
neous excess and there ghould not be a retrial of the
whole case. 178M177, 226NW411.

$7.500 for fracture of leg of 11 year old girl held ex-
cesslve and reduced to $5,000, 178M353, 22TNW203.

Error in Instruction as to testimony of only witness
testifying as to damages, held to require new trial where
ve{giﬁcﬁt{ v;gs ‘ijn V{ﬁryfla';ﬁ:l% amount. tlTBMdfi;?, 229NWET5,

i r death of ¢ exceasaive,
PR Al I , held no ve, 179Mb28,

$3,.000 for services of daughter. held not excessive. 130
M100. 230NW478,

$2.500, held not excesslve for scalp wound requiring
surgical treatment. 180M185, 230NW473.

$34.96F for .serious burns to fireman earning $150 per
month, held excessive. 180M298, 230NW823.

$32.500 for injuries to conductor, held excessive in
;I\e;v“ézgt errors in admission of evidence. 180M310, 230

$6,000. held not excessive for death of girl, 23 years
old. Waggoner v. G, 180M391, 231NWI0(2).

Where verdict is excesalve, and alternative motion for
Judgment or new .trial is filed, proper order is award of
new trial on condition that prevalling party consent to
reductlon. 180M540, 231NW2§2.

$2,000 for allenatlon of affections of ’Pla.intiﬁ"a hus-
band., held not excessive, 181M13, 231NWT18.

$17,300, held not excesaive for probably permanent in-
juries to car repairer 49 years old and earnlng $105 per
month. 181M97, 231NWT10.

;4.000 for tnjurfr to theatre patron, held not exceaslve.
181M109, 231INWTIS,

$3.600 for permanent injuries and disfigurement re-
ceived in automobile accident, held not excessive. 181M
180, 232NW3. See Dun, Dig. 2597,

$1,800 to wife and $1,000 to her husband for expenses
and loss of sarvices, held not excessive for injfury to
wife in automobile collision. 181M338. 232ZNW3I44. See
Dun. Dig, 2597,

$3.000, held not excessive for injury to person fifty-five
years old. 181M406, 23ZNW715. See Dun. Dig. 2537,
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$8,000, held not excessive for malpractice by physiclan
in treating fractured imb of farmer thirty-elght years
of age. 181M381, 232NW708. See Dun., Dlg, 2637, T493.

$16,800, held not excessive for Injury to child nine

ears old, causing permanent injJury to the braln. 181
%ISBG. 232NW712, See Dun. Dig. 2597,

$9,690 for knee fracture and other injurles to leg and
chest, and damage to automobile, held not excesas!ve, 181
M400, 232NW710. See Dun. Dig. 2597,

Verdict for $1,000 for malicious progecution held not
excessive. Miller v. P, 182M108, 233NW$§h5. See Dun.
Dig. 5746, 5750a.

Verdict for 320,000 was not excesslve for fractured
skull. Lund v. Q. 182M204, 234NW310. BSee Dun. Dig.
but probably

2597,

Where there is a severe and painful,
temporary injury, and there is conflict in the testimony
aa to Its nature and extent, verdict for $2,200 will not
be disturbed on appeal. Randall v. G., 182M259, 234NW
298, See Dun. Dig. 2657,

A $5,000 verdict for death held excessive where de-
ceased, 76 years old, had retired from all gainful activi-
tles and his beneficiarles and next of kin were two
adult daughters upon whom he had become largely de-
gendent for support. Nahan v. 8., 18ZM269, 234NW297.
ee Dun. Dig, 2617(24).

Verdlct for $360 held not exceasnive for cutting of trees.
5-%%%?551) v. M., 182M321, 234NW4§2. See Dun. Dig. 2597,

Instruction in malpractice case as to right of recovery
for loss of hearing from pulling of impacted tooth, held
pD:iope‘;-iBSPrevey v. W, 182M332, 234NW470. See Dun.

B- .

Verdict for $12,000 for malgractlce in removing Iim-
pacted tooth so as to affect the hearin%vand ability to
swallow, held not excesslve, Prevey v. W, 182M332, 234
NW470. See Dun. Dig. T493(17).

Verdict for $7,600 was not excessive to an eighteen-
year-old girl recelving a multiple fracture of the hones
of the pelvis, Honkomp v. M., 182M445, 234NW638. See
Dun. Dig, 2597,

Where stucco workmen caused Injury to roof and
foundation by carelessness, measure of damages was
difference between what bullding's value would have
been had work been done in a workmanlike manner and
the value as it was when work was completed. Carl
L.indquiast & Carleon, Ine., v. J., 182M529, 235N'W2(7. Ses
Dun. DIg. 2656Ta(20).

verdlct for $%$3,150 for malicious prosecution was ex-
cessive and was reduced to $2,000. Krienke v. O, 182M
549, 235NW24, See Dun. Dig, 2596, 2597, 5745, 5760a.

VYerdict for §8,000 was not excesslve for loss of use of
fingers of left hand by farmers wife. Martin v, 8, 182
M256, 236N'W312, See Dun. Dig. 2597,

verdlet of $4,000 to farmer for consequentlal damages
arising out of injuries to wife’a left arm and fingers,
which prevented her from doing housework and from
helping with the chores, held not excessive. Martin v.
8., 183M266, 236N'W312. Ses Dun. Dig. 25697

Verdict for $3,000.00 held not excessive for death of
wife and mother with lfe expectancy of ten years.
Kleffer v, 5., 184M205, 238N'W331l. See Dun, Dig. 2597.

Verdlct of $4,000 held not excessive to a ten-year-old
boy suffering skull fracture, destruction of eardrum and
impairment of hearing. Flink v. Z., 1843376, 238NWTIL.
See Dun., Dig. 2597,

verdlct for $6,960 held not excessive for severe in-
juries and terrible sufferings, including fractures, burns
and ‘ugly scars, Olson v, P., 185M571, 242NW283., See
Dun. Dig, 2597.

Verdict for $1,650 for personal injuries and property
damage, held not excessive., Matrcel v. C., 186M366, 243
NW265, See Dun. Dig. 2597,

Verdict for $1,260 held not excessive to father of boy
injured by auvtomoblle. Ludwig v, H, 187M315, Z46NW
371. See Dun. Dig. 25%7. '

§7,000 held not excesslve for permanent !injurles to
leg of l4-year-old bog. Ludwlg v. H., 187M3156, 246N'W
371. See Dun. Dig, 2547,

verdiet for $6,200 was not eXcessiva for crushed
vertebr% arthritis and pain suffered by woman. Hoft-
man v, C., 187M320, 245NW3i73. See Dun. Dlg. 2597.

Second verdict for $3,200 for damages to farm by li-
cense for b structures to support power cables, held
not excessive. Northern States Power Co, v. B.,, 18TM
863, Z46N'WE00., Bee Dun. Dig. 2597,

Verdict for $6,500, reduced to_$5.900, held not exceasive
for injury to hand and knee. Martin v. T., 187M529, 246
NW6. See Dun. Dig, 25%6, 2597,

Verdlict for $1,500, reduced to $1,200, held not excessive
tor injured lpaments in back. Bolster v. €., 183M364,
24TNW250. See Dun. Dig. 2597.

Verdict of $3,600 was not excessive for peraonal In-
juries to man 79 years old resulting in shortening of
lz%% Heitman v, K, 188M486, 24TN'W5583., See Dun. Dig.

7.

Verdict for $4.5600 was not exceasive for a lascivious
assault upon a woman, DPatzwald v. P., 1B8M557, 248N'W
43. See Dun, Dig, 2597.

Verdict for $4,800 was not excessive for bilateral
Inguinal hernia and other Injuries. Stone v. 8, 180M47,
248N'W285, See Dun. Dig. 2637,

Verdlct for $1,600 against dentist for injury to tissues
at base of tongue, held excessive and reduced to $1,000.
Ellering v. G., 189M68, 248NW330. See Dun. DIg. 2596.
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Verdict for $7,248.60 In favor of husband for injuries
to wife 41 years cold, held not excessive, Fosllen v. 8.,
189M118, 248NWT731. See Dun, Dig. 2597.

Verdict for $%$3,600, reduced to $3,000, held not ex-
cessive for injury by assault upon a blacksmith which
resulted in hemorrhage and incapecity. Farrell v. K.,
189M165, 248NW720. See Dun. Dig, 531(62).

Verdict for $5,500 was not excessive to a draftsman 35

ears of age who suffered 40 per cent Injury to eye and

Dijsﬂg;sr;;nent. Mills v. H,, 183M193, 248N'WT705. See Dun.
g, .
Verdict for $18,000 held not excessive for total loss

of use of right arm of person 66 years old, who also
was conflned in hospital for 43 days. Brown v. M., 190
M81, 251NW5, See Dun. Dig. 2597

Verdict for $3500 held not excessive to young womah
for injuries in region of kidneys and temporary soreness
of head and neck. Orth v. W, 190M193, 251NW127. See
Dun. Blg. 2597.

Verdict for $260 helg not excessive for libel consisting
of erroneous pubiication that plaintiff was arrested on
Hquor_charge. Thorson v, A., 190M200, 251NW177, See
Dun. Dig, 2597, 5564. :

Verdict for $5,000 held not excessive for injuries to
head of girl resulting in dizziness, headaches, and for
injuries to leg and arm. Schreder v. L., 190M264, 2561NW
513. See Dun. Dig, 2597.

Verdict for §7500 was not excessive for fracture of
skull affecting vision and fracture of shoulder. Johnston
v. 8., 190M269, 251NW525. See Dun. Dig. 2597.

Verdict for $32,000 reduced to $19,458.18 was not ex-
cessive for crushed leg of woman 21 years of age. Fox
v. M, 190M343, 251NW$16. See Dun. Dig. 2597,

Verdict for $600 was not excesslve for burned area
about nine or ten Inches long on outside of leg. Bor-
wege v, C, 190M3%4, 25INWYH15, See Dun. Dig. 2597,

Verdict for $3,500 held not excessive to child suifering
traumatic neurosia and compelled to stay out of achool
%Oll‘g_azlgg?l‘- Fryklind v. J., 190M356, 252NW232. See Dun.

Verdict for $3,500 held excessive for injuries to hockey
player, extent of whose Injurleg could not be rellably
ascertained or dizgnosed at time of trial. Howard v. V.,
191M245, 263NW7T66. See Dun., Dig, 25%6.

Failure to award nominal damages is not ground for
lllﬁw ;161,;141. Dreelan v. K., 191M330, 254NW433. See Dun.

E. .

Verdict for $7,500 for care and education of child
for 10 years, reduced by trial court to $5.500., was still
excessive and was further reduced to $4,500. Knutson v.
H., 191M420, 254NW464. See Dun, Dig. 2596.

Verdict for $5,169.05 reduced to $5.000 held not ex-
cessive for three year old girl suffering permanent de-
formation of face and shortening of left femur. Luck
v. M., 191M503, 254NW609. See Dun. Dig. 2597.

Verdict for $13,741 reduced to $10.000 held not exces-
slve to 26 year old mother who suffered dislocated hips,
fracture of head of femur, multiple fractures of pelvis
and other {njuries of & permanent nature. Id.

Verdicts of $1,250 each for death of children held not
excessive. Td.

Verdict for $10,000 reduced to $6.500 by trial court
held not excessive to a mother of 36 years who suffered
injury to heart which prevented her from doing work in
and out of househo!d to any extent. Knudsen v. W., 192
M30, 255N'W2468. See Dun. Dig. 2597,

Whether or not a new trial should be had because of
excessive damages in a perscnal Injury case ia a matter
for trial court's discretion, Peterson v. F., 192M360; 256
NwW301., See Dun. Dig. T133.

Verdict for $8500 reduced to $T000 held
for a broken back., Id. See Dun. Dig. 7138

Verdict for $5,000 held not excessive to woman 35 years
of aze who was suffering a sacroillac sprain and Injuries

to nervous system. Johnston v, J., 193M298, 268NW433.
SBee Iun, MMe. 2670.

H)

Verdict for $11,000 for injuries to neck and bage of
brain held not excessive or to indicate passion or prej-
udice. Fredhom v. 8., 193M569, 259NW80. See Dun. Dig.
2596, 2587. .

Verdlct for §7,500 for death of roofing contractor regu-
larly contributing $250 each nlonth for malntaining
household held not excessive. Gross v. G, 194M23, 25
NW557. See Dun, Dig. 2617.

Judgment for $2600 held not excessive for deformlity
and lack of function of forearm for improper readuction of
fracture by physician. Citrowski v. L., 194M269, 260NW
297, See Dun, Dig.-T133.

Verdict for 36,000 for loas of part of leg held not ex-
cessive where plaintiff could not use an artificial limb
without submitting to an operatlon. Gustafson v. A,
194M575, 261N'W447. See Dun. Dig. 2597,

A verdict for $3,500 for death of seven year old child
held not excessive. Diclkey v, H., 195M292, 262N'WE869,
See Dun. Dig, 7133,

Damages of $1,000 for injury to head, held not given
under influence of passion or prejudice, and not exceasive.
Paulos v, K, 195M603, 263NW913. See Dun. Dig, T134.

Damages of $5,000 held not excessive where & woman
37 vears of age suffered injurles which confined her in a
hospital for over 7 weeks and left her with a permanently
atiff knee joint. Mattson v, N, 196M334, 266N'W51l. See
Dun. Dig. 7134,

A recovery of $6.000 on behalf of a parent for death
of a 19 vear old daughter held not so excessive as to

not excesslve
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indicate passion or prejudice. 1360466,
265NW282. See Dun, Dig, 7134, .

A verdict for $3,750 is not excessive where s girl seven
vears of age suffers fractures of both arms, many brulses
and lacerations of her body, and much loss of blood, all
resulting in great pain and suffering for more than three
weeks and loss of use of one arm for some three months,
Buchanan v. M., 196M520, 265NW319. See Dun, Dig. 7134.

Verdict for $7,500 was not excessive for death of man
48 years old receiving public relief and leaving a wife
and three children. Hoppe v. P., 196M538, 265N'W338. See
Dun. Dig. 7134,

Verdict for $15) for automobile destroyed by fire held
not excessive. Hammerstad v. A, 196M561, 265NW433.
See Dun. Dig. 2577h,

Verdiet for $10,000 held not excessive for injury to
head resulting in total and permanent disabllity. Schmidt
v, R, 196M612, 265N'W816, See Dun. Dig. 2597,

Verdlet for $4,000 was not excessive for a farmer 58
years of age who suffered injury to extent of 509 dls-
ability to perform ordinary work to which he was ac-
%L:;tozxggg. Anderson v. E., 19TM144, 266NW702. See Dun.

Verdicts for $5,000 and $2,500, respectively, for death of
elderly retired wealthy parents held excessive, Prescott
v. 8, 197M325, 267TN'W251, See Dun. Dig. 2617.

Verdict for $3,000 was not excessive for broken hip
bone permanently shortentng leg. Callgshan v. C., 19TM
403, 267NW361. Bee Dun., Dig. 2597,

Verdict for $1,866.35 to husband, paid for care and
treatment of wife's Injuries, held not unreasonable.
Birdsail v, D., 1970411, 26TNW363. See Dun. Dig., 2597.

Verdict for $5,000 held not excessive for iInjurles to
head resulting in unconsciousness for several weekas, fol-
lowed by convulsions and siow recovery. Wells v. W,
107M464, 267TNW379. See Dun, Dig. 2597,

Hushand's verdict for $2,000 for injuries to wife, heid
not excessive. Useman v, M., 198M79, 268N'WE8G66. See
Dun. Dig. 2597.

verdict of $5,000¢ held excessive where five months and
one week after injury, there were no cbjective evidences
of injury and prognosis was a complete recovery in a few
months. Kemerer v. K. 108M316, 269NW3832. See Dun.
Dig. 2596,

Verdict of $7,600 is not excesslve to single woman
twenty-seven years old suffering almost complete paraly-
sis of right side of face, Finney v. N, 198M554, 270N'W
592. See Dun. Dig, 2597, 7134,

Where a practicitig dentist with a good standing in his
community, was unlawfully evicted from his office for
a peried of almost two weeks, a verdlet of 3300 for actual
damages on a showing of a speciflc losa of at least $245
in addition to that which might have been received from
patienta that called at his office 18 not excessive, nor can
it be said to have been based on pure speculation or
gilgeass. Sweeney v, M., 199M21, 270N'WD06. See Dun, Dig.

verdict for $15,000 held not excessive where Injury
resulted In permanent partial blindness to plaintiff who
had a probable life expectancy of about 50 yvears, Arnao
v, M., 199M34, 27T0N'W910, See Dun, Dig, 2597,

Verdict for $1,600 held not excessive for death of in-
fant. Taaje v, S. 199IM113, 271NW109. See Dun. Dig.
2617

Verdlct for $3,500 was not excessive to married woman
suffering two broken collar bones and four fractured
ribs and eight weeks hospitalization, Findley v, B., 199
M197, 2TINW449, See Dun, Dig, 2697.

Verdict for $3,750 held not excessive for injury to pelvis
and leg, Timmerman v, M, 138M376, 27TINWG69T. See
Dun. Dig. 2687,

Verdict of $6,300 for 54-year old woman held not ex-
cessive where she susizined permanent injuries to both
arms, with substantinl loss of function, ang severe paln
and suffering. Olson v, K. 139M483, 272NW381, See
Dun. Dig. 2570a.

Verdict for $917 for Injurles to girl In hospital three
days and losing a tooth held not so excessive as to_Indl-
cate that it was result of passion and prejudice. Lach-
eck v. D, 199M519, 273NW366. See Dun, Dig. T134.

Verdict of $9,000 not excessive, where 22-year-old man
capable of earning approximately $§1,600 per year received
infuries resulting in total permanent disability. Piche
v, H., 199Mb526. 272NW591, See Dun. Dig, 2570.

Verdict of $3,500 for injury to spine held not excesslve.
Thorstad v. D., 199M543%, 273N W2E56. See Dun. Dig. 2670,

Verdict for $8,000 was not excessive for fracture of
lamina of second cervical vertebra and crushing fracture
of odontold process, resulting in limitation of motlon of
neck. Wyatt v, W., 273NWG00. See Dun. Dig. 2597.

A verdict for $4,000 reduced to $3.000 was not excessive

Hartel v, W,

for malpractice consisting in leaving gauze pack in
wound In gall bladder operation. Brossard v. K., 2T4ANW
241. See Dun. Dig. 2570, T493. Eilol

ola

Verdict for $900 for assault held not excessive,
v. O. 201M77, 276N'W408. See Dun, Dig. 531

Evidence held te sustain a wverdict of $7,600 for wrong-
ful death of man 27 years of age, earning $80 a month,
who turned practically his entire income over to his
parents, with whom he lived and for whose beneflt ac-
tion is brought. Koski v, ¥, 201543, 2ZTTNW229.  See
un. Dig, 7134,
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Verdict for $5140 for scalded leg of a T4-year old patient
in a hospital held not excessive. Butler v, N., 202M282,
ZTENWIT, Sece Dun, Dig, 7134,

in determining whether damages for personal injuries
are excessive congideration should be given to changes
in economic conditions and purchasing power of money
in applying precedents. Turnmlire v. J., 202M307, 278NW
158. See Dun. Dig. 2595,

Verdict for $12,000 reduced to $10,0600 for fracture of
left femur in two places with some comminution, in-
cluding special damages amounting to $1400, to a man
55 years of age, held not so excessive as to show passion
and prejudice. Id, See Dun, Dig, 2595, 2596, 2507,

Verdict of $1,500 for death of wife and mother wasa not
excessive. Doherty v, 8, 227Wis661, 2T8NW437.

Verdict for $2,500 to a man 70 vears of age was not
excessive for slight concussion of the brain, cuts, bruises,
and contusions, five days in hospital, seven weeks con-
finement at home and resulting in a tremor s0 severe
at time of trial that he was unable to write. Santee v.
H., 202M361, 278NW520. See Dun. Dig. 25097,

Verdict of 37,5, reduced by trial court to $5500, to
man 70 years of age was not excessive for cuts and
bruises on the head, chest, lower back and hnees, two
fractured ribs, weakening of voice and general health,
together with 20 days in hospital and confinement in
home under care of two physicians for five weeks. Id.
See Dun, Dig. 2537,

Verdict of $12,000 for loss of leg of & 6 vear old boy is
not 50 excessive as to indicate passion or prejudice. For-
seth v. D., 202M447, 278NW904. See Dun. Dig. 2597,

Verdict for $5,500 was not excessive for Injuries mak-
ing woman permanently nervous, hysterical, and suffer
pain and rapid heartbeat. Baker v. C., 202M491, 27INW
211. See Dun. Dig. 2597.

Veardict for $10,000 for death of manager of a creamery
with expectancy of 15 years held not excessive. FPaine
v. G., 202MA4G2, 27ONW25T7. See Dun, Dig, 2537,

A verdict for $4.800 to a 19-yvear old girl suffering a
hroken and displaced nose, with a laceration and scar
thereon, loosening of front teeth, displocement of septum
of the nose, making her subject to colds and impairing
her voice, together with cuts, bruises, severe shock, and
pain, held not excessive. Hoge v, T, 202M582, 270NW 401,
See Dun. Dig. 2597,

Amount of damages for personal injuries is peculiarly
within province of jury. Id. Sec Dun, Dig, 2597,

A verdict for $10,000 for the wrongful death of a
physician and surgeon with an expectancy of over 17
years and a well-established practice from which he
earned between $5,000 and $6,000 per year, from which
he contributed betwecn $40 and $60 a month to each of
his two dependents, held nhot excessive, McKeown v. A.,
202M5H395, 2TINWAL0L,  Sce Dun. Dig. 2617,

Verdict for $6,788.75 held not excesaive for permanent
injuries to leg disabling plaintiff from doing work which
required him to be on his feet for any length of time,
Teterson v, M. 2023630, 2TONWS58R. Sce Dun. Dig. 2697,

A verdict of $2500 for a bfoken leg which included ap-
proximately $400 speciat damages does not indicate pas-
sion or prejudice. Hennek v. I.., 203M154, 280NW180. See
Pun. Dig. 7134,

Verdict for $3,985 wus excessive for false arrest and
malicious proseeution for shoplifting, Hallen v. M., 203M
349, 28INW291.  Sce Dun. Dig. 7136,

Verdict fer §7,500, reduced to $6,250 wns not excessive
for death of a 15 year old boy. Ekdahl v. M., 203M374,
28INWS517. See Dun, Dig. T136.

Verdict of $1,750 to father of boy receiving a large
number of third degree burns by coming in contact with
elec‘trlcally charged wire held not excessive. Schorr v.
M., 208M384, 281INWE2L, See Dun. Dig. T136.

Verdict of §10,000 reduced to $8,500 to a boy receiving
a large number of third degree burns from coming in
contact with electrically charged wire held not excessive.
Id. See Dun. Dig. 7136,

Verdict of $6,000 was not excessive for death of man
39 years of age leaving wife and six children. Farwell
v. 8., 203M392, 2RINWS2G.  Sce Dun, Dig, 2617,

Veardict of $7,000 in favor of houdewife and $3,063 in
favor of husband for personal injuries, loss of services,
and damage to house, held not excessive. Hughesa v. C,,
20401, 281INWET1. See Dun. Dlg, 2597,

Where there is an absence of objective symptoms and
injured person has been before trial court several days,
question of excessivenesa of verdict la peculiarly one
for that court and supreme court is very reluctant to
disturb judgment of trial court, Id. See Dun. Dig. T136.

Verdict for damage to truck and personal injuries
held not excessive. Ryan v. I, 204M177, 283NW129, See
Dun. Dig. 7133.

In a case where there are no ohjective symptoms and
word of person injured is only evidence of Injury, cir-
cumspection will be exercised by courts in sustaining
large verdicts. Becker v, M, 204M283, 283INW401, Sec
Dun. Dig. 2570a, 7133.

Verdict for $6,000 for serious and permanent injury to
knees, held not so excesslve as to permit it to be dis-
turbed on appeal. Anderson v. 8., 204M337, 283INWSTL,
See Dun., Dig. 7136.

A verdict of $5,000, in favor of n woman for injury
resulting in multiple fractures of pelvic bones and serlous
complications, is not excessive. Daley v. N., 204M488, 283
NW757, See Dun, Dig. 2570.
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Verdict for $5,000 to a harness maker 54 years of age,
suffering a fracture of a bone in right hand and fracture
of knee cap, resulting in permanent disability to some
extent, held not so excessive as to indicate passion and
prejudice. Johnson v, K., 2856NW881. See Dun, Dig, Ti36.

37. General principles.

That disfigurement is concealed goes to amount of
damage rather than the right to recover. Carison v. N.,
181M180, 232NW3. See Dun, Dig, 2570a(95).

38. Necesslty of pnssion or prejudice.

172M362, 215N'W512.

Amount of verdiet in excess of what could be falrly
said to be sustalned by substantial evidence, most favor-
ably viewed for plaintiff, 18 attributable to passion and

prejudice. Jennings v. C., (USDC-Minn), 43F(2d4)397. See
Dun, Dig. 7134,
Verdicts against plaintiffs in automobile accident

case held not the result of passion and prejudice by
reason of the fact that evidence was admitted showing
that insurance company had paid medical expenses and
compensation provided by Workmen's Compensation
Law. Arvidson v. 8., 183M446, 237NW12. See Dun. Dig.
7134,

It does not tollow from mere fact that trial court con-
sidered original verdict excessive and reduced amount
ot damages that damages awarded were given as a
result of passion and prejudice, Birdsall v. D., 19TM411,
267TN'W363. See Dun. Dig. 7134,

Exemplary damages of $600 to dentist unlawfully
evicted from his ofllce for two weeks is a matter em-
phatically reserved to jury, and unless 80 excessive as
to indicate that jurors were actuated by passion or prej-
udice, it will not be disturbed. Sweeney v, M, 199M21,
27T¢NWI06. See Dun. Dlg. 7134,

Judgment wlll not be reversed for improper argument
of plaintiff’s counsel which could only affect amount of
damages where smallneas of verdict .indicates that no
prejudice resuited, Elkina v, M., 199M§3, 2TONWI14.
See Dun, Dig., 7134,

On appeal from order denying a new trial, record does
not show verdict so excessive ag to indicate that passion
and prejudice influenced jury. IPearson v. N., 200058, 273
NW35%. See Dun. Dig. T134.

New trial will not be granted for excessive verdict
unless pasaion or prejudice is Indicated. Noetzelman v.
W, 204M26, 283NW481. See Dun, Dig, 7134,

0. Remitting oxcess,

Excesslve verdict may be cured by remission. Klaman
v. H., 181M109, 231NWT16.

Where verdict is excessive, supreme court will order

new trial unless plaintiff consents to reduction.
_E'Elol??%cher v. ., 188M268, 246N'W303. See Dun. Dig. 437a,

Verdicet for damages in action against bank for fraud
In sale of bond, held excessive and it was reduced.
Id. See Dun. Dig. 2896, 3841,

Supreme court in reducing verdict because of error in
\nstruction concerning damages may not reduce it be-
low highest amount jury could award under evidence.
Hackenjos v, K, 193M37, 258NW433. See Dun. Dig, 427,

Verdiet for $5,000 reduced to $4,000 to housewlfe suf-
fering a complete fracture of left femur at point where
it connecty with pelvis held not excessive. Birdsall v. D,
107M411, 26TNW3E3. See Dun, Dig. 2597,

Where wife suffered certaln Injuries to lumbar muscles
and sacrolliac joint and a condition of paralysis as a
result of traumatlc neurosis and the extent of perma-
nency of her injuries could not be definitely determined
rom the record, verdict for $18,000 is excessive, and ia
reduced to $13,000. Useman v, M., 138M79, 268NWS8E6.
See Dun., Dig., 2596.

‘Where appeal is based upon excessive damages, there
will be an affirmance where It is admitted that damages
a8 reduced by trial court are not excessive, Glubka v.
T., 202MBE094, 279NWIHGET. See Dun. Dig, 7138, '

Where a verdict Is not only grossly excessive but
against great weight of evidence, there should be a new
trial rather than an attempt to reduce wrong of jury
by cutting verdict in two. HMHallen v. M., 203M348, 281NW
291. See Dun. Dig. 7138,

Denial of new trial on plaintiff's consent to remittitur,
léMinnLawRev1§5.

42. For Inadequate dnmnges.

A verdict for less than amount due on conditicnal
contract of sale held not perverse in action agalnst pur-
chasers for conversion of property. Pennig v. S, 18IM
282, 249NW319. See Dun, Dig. 71561,

Verdict for $225 for damage to car and perscnal in-
juries, held not so fnadequate as to lead to conclusion
that verdict waa perverse. Stone v, K., 190M368, 251NW
665. See Dun. Dig. 2598

Case held not one where court will reverse an order
denying a motion for a new trial on ground that nomi-
nal damages should have been allowed to defendants.
Hoppman v. P, 190M480, 252N'W229, See Dun. Dig. T141.

Verdict for $1.000 held not inadequate under conﬂictin%
evidence for sacroilisc injury. King v. M., 132M163, 256
NWG26, See Dun, Dig. 2538,

In action for wrongful death, where amount of general
damages 18 not susceptible to proof by opinion evidences,
motion for new trial hecause verdict Iz inadequate
should be made ypon ground specified in thig gubdivision.
Wright v, E, 193M509, 259NW75. See Dun. Dig. 7132,

Granting or refusal of a new trial upon ground of In-
adequate damages appearing to have been glven under
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Influence of passion or prejudice rests in discretion ot
trial court. Id. See Dun. Dig, 7136, T141.

Verdict for $500 for death of 8 man 74 years of age
held not so inadequate as to Indicate passion or preju-
dice. Id. 8ee Dun. Dig, 7141.

Verdict of $500, $150 of which was for gpeclal dam-
ages, for lumbo-gacrae sprain, was so low as to indicate
prejudice on part of jury. HIill v. R, 198M19%, 269NW
397, Bee Dun, Dig. T141,

© An award of $2,400 was entirely inadequate for frac-
tured skull and injuries to shoulder., KFlaugh v. E., 202M
615, 279NW582. See Dun. Dlg. 7141

A new trial may be granted on ground that damages
are inadequate. Id. See Dun. Dig, 7141,

Matter of granting a new trial for inadequate damages
rests largely within discretion of trial court. I1d. See
Dun, Dig. 7141,

Any suggestion that inadequate damages were awarded
as a compromise required new trial on all issues., Id. Seec
Dun. Dig. 7141,

‘Where plaintiff in assault case showed undisputed spe-
clal damages for dental services in amount of $65, a
verdict for $50 coubled with a finding of liabllity re-
quired a new trial. Ulrich v. K., 204M74, 282N1W801. See
Dun. Dig. 7TidL

Granting or refusing a new trial for inadequacy of
damages rests largely in the discretion of the trial judge.
Pye v, D, 204M319, 2BINW487. See Dun. Dig. 7141(40).

Inadequate verdict—denial of new trial on defendant's
congent to additur. 19MinnLawRevé6l.

FOR‘ERRORS OF LAW ON THE TRIAL

43. What are errors on the trinl.

Rulings on evidence and instructions cannot be re-
K:lﬁ‘é‘ig in absence of proper exceptions, 171M518, 213

Admission of Improper testimony tending to incite
prejudice. 172M543, 216N'W233.

New trial granted for errors of court with regard to
admission of evidence, and court's remarks. 173M158,
217TN'W146.

The exception of evidence and cross-examination of
witnesses held without prejudice. 174M97, 218NW453.

Exclusion of evidence, 174M3573, 219NW913.

Control of trial court over matter of allowing leading
questions ls pratically absolute. 176M210, 222NW§24,

The direction of a verdict, If erroneous, ig an error of
llaé\g occurring at the trial, Gale v. F., 1TEMG31, 220NW

The admission of Immaterlal evidence, not prejudicial,
is not reversible error. 177M13, 224NW259,
Questionlng witnesses as to thelr interest in an in-
demnity insurance company, which It was admitted had
izlae;ured the defendant, was not error. 177TM13, 224N'W

Charge held not misleading when considered In con-
nection with entire charge, 17TM13, 224NW259,

ere complaint proceeded upon theory of fraudulent
misrepresentation that defendant would send competent
man to supervise erection of silo, and on the trial negli-
gence of the person furnished was the only ground upon
which a recovery could be had, held that submisslon
was confusing, 177TM420, 225NW3193.

Refusal to strike answer of witness was without
prejudice where other similar evidence was received
without objection. 177TM425, 226N'W273.

Where findings are decisive of all fssues presented,
new trial will not be granted because more specific find-
ings could have been muade. 17TM425, 225NW273,

Rullngs on evidence respecting priority between chat-
tel mortgage, were not reversible error. 177Md441, 225
NW3189.

Whether gufficient foundation s laid for introduction
of written documents and memoranda, s largely within
the discretion of the trial court. 177M494, 225NW432,

Error in admitting extrinaic evidence in aid of con-
ptruction is not ground for a new trial, where the court
could not do otherwise than construe the writing as It
did. Martin v. F., 177MB92, 226N'W203.

A trial court's talk in open court to a jury seeklng
further instructions, held not to be an “irregularity,”
but may be reviewed as ‘“errors of law oc¢curring at
the trial” and a settled case or bill of exceptions 18 nec-
essary. 178M141, 226N'W404.

Reception of evidence which could not have harmed
%Elpellant will not warrant a new trial, 178M471, 22TN'W

Testimony erroneously recelved through miatake or
inadvertence, but promptly stricken when the court's
attentlon waas directed thereto, does not require a new
trial. where it is percelved that no prejudlce resulted.
Drabek v. W., 182M217, 234NW6. See Dun. Dig. 7074.

The trial court did not err in granting new triala be-
cause of erroneoud instructions given In cases to recover
damages resulting from an autoemoblle accident and
relating to the rights and dutles of host, the driver, and
guests, the passenger, including ‘contributory negligence
under the Wisconsin law. Kassmir v. Q. 182M324, 234
NW473. See Dun. Dig. T165.

That findings were made, which call for the same
judgment called for by the verdict, ls not ground for a
now trial. Commercial Unlon Ina. Co, v. C, 183M1, 235
NW634, See Dun, Dig. T074(13).

Where a verdict may have hbeen based upon an er-
roneous Instruction, there must be & new trlal, unless it
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conclusively appears that the verdict is sustained upon
other grounds. General Electric Co, v, F,, 183M178, 2356
NWRg76., See Dun. Dig. T165.

New trial granted because of reception of hearsay
grggence. Edie v. 8., 183M522, 23TNW177. See Dun. Dig.

New trlal was warranted where charge was confusing
and did not state the law applicable. Le Tourneau v. J.,
185046, 239NWT68. See Dun. Dig. 7165, ,

Error in admitting or excluding evidence of fact
otherwise satlsfactorily proved by admissible evidence,
or inadmigsible evidence unobjected to, is no ground for
%?w %1;188‘.‘1. Miltiren v. F., 186M115, 242N'WE46. See Dun.

E. . '

New trial! granted because of erroneous reception In
evidence of memorandum to corroborate witness when
it was not needed by witness. In Re Ylijarvi's Estate,
186M288, 243NW103. - See Dun. Dig. T184.

A charge should point out the issues of fact to be
decided by the jury: but failure to do so, where the is-
sues are simple and experienced attorneys have argued
the same to the jury, should not call fr a new trial, un-
less the application of some rule of law ls so left as to
rgilsle_?{lés Newton v. M. 186M439, 243NW684. See Dun.

E. .

Excluding testimony as to collatera]l matters not ma-
terially bearing upon the maln Issues, even if error,
does not of Itself call for a new trial. Newton v. M.,
186M439, 243NW(84, See Dun. Dig, T183.

In litigation to determine right of mining corporatlons
to merge over objection of minority stockholders, it
was within discretion of court to permit evidence of
result of explorations had up to tlme of trial, but re-
fusal to do 2o held not so Important as to require new
trial. Paterson v. S, 186M611, 244NW281, See Dun. Dig,
2014, 2074, 2122,

An erroneous instruction that in levying an attach-
ment of legssee's property, lessor was chargeable with
acts of sheriff is ground for new trial on issue of whether
defendant lessee actually was evicted in subsequent ac-
tion for rent. Donaldson v. M., 190M231, 251N'W272, See
Pun. Dig. T174.

Where sole claim on trial was that bank cashier can-
celled note by mistake, plaintiff could not raise quesa-
tion of autharity of cashier on motion for new tirial or
on appeal. People’a State Bank v. D, 131M558, 254NW
782, See Dun. Dig. 388a, 425a.

“BErrors gecurring at thae trial” do not include a mistake
of jury In disposing of facts, but are those of trial judge
in conduct of trial, Roelofs v. B., 194M166, 259IN'WS808.
See Duh. Dig. T162.

A new trial should not ordinarily be granted for er-
roneous admission of evidence when court distinctily in-
structs jury to disregard it. Lorberbaum v, C., 198M289,
ZEONWGL6. See Dun. Dig. 7207,

CGranting of new trlal for erroneous Instructions is
largely a matter of discretion with trial judge, but court
erred in granting a new trial for an error which would
not have prejudiced moving party. Ensor v. D,, 201Mi52,
275NWG18. See Dun. Dig. 7166

Error in gdmigsion in evidence is ground for a new
trial if it is obvious from a congideration of whole case
that substantial prejudice reaulted to adverse party. Doll
v. 8., 201M#19, 2764NW281, See Dun, Dig. T180,

Submission to jury of evidence of Injuries shown to
have resulted from acecident together with evidence of
injurics not shown to have resulted from acecident, held
error requiring new trial on issuc of damages, Id,

44, How foar discretlonary.

Order granting new trial for errora in instructions
rests largely In the dlscretion of the trial court, Naylor
v, M., 185M518, 241NW(74. See Dun, Dig. T166.

45. Necesnlty of exceptlonp—notice of trinl.

Use of wrong word in instruction ought not to re-
ault In new trial where no advantage was taken of
court’'s invitation at close of charge to make corrections,
1730186, 21TNWHS.

Overruling of objections to admission of evidence may
not be considered in absence of exceptions. D. M. Gll-
%%re Co. v. D, 187TM132, 244N'W5E7. See Dun. Dig. 388a,

1.
Error not raised in motion for new trial was not sub-
ject for review, Thornton Bros. Co. v. R, 188M5, 246N'W
627. See Dun, Dig. 358, 358a, 388a.

FOR INSUFFICIENCY OF EVIDENCE
44. General rules,
Facts stated by plaintiff in personal injury action were
ggslmprobable that new trial granted. 171M164, 213NW

Action being based on contract, assignment that ver-
dict was excesslve came under this subdivision. 171M518,
213NW9I18,

Finding that guaranteed note was paid by the givin
of o new~note held not sustained by the evidence, 17
M22, 214NWTGO.

Where the court erroneouslﬁ withdraws from the fury
the only evidence upon which a verdict in defendant's
tavor would be predicated the wverdict is "not justified
by the evidence and contrary to law.” 17ZM598, Z16NW
333 -

In action under Federal Employers’ Liability Aect, evi-
dence held insufficient to sustain verdict on issue of
negligence. 176M5T5, 224NW241.
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Verdict for negative of issue must stand unlesg the
avidence clearly establishes the affirmative. 181M385,
23INWE29. See Dun. Dig. T145,

When the evidence taken as a whole fg manifestly
contrary to a finding, it iz an abuse of discretion not
to grant a new trial, even if there be some evidence
tending to sustain the finding, National Pole & Treat-
ing Co. v. G., 182M21, 233NW810. See Dun. Dig. T157(19).

On appeal from judgment entered on verdict, no mo-
tion for new trial having been made and only assign-
ments of error being that court erred in refusing to
direct a verdict or judgment notwithstanding verdict,
the one questlion presented for review 13 whether evi-
dence reasonahly sustains verdict. Freeman v. M., 185M
503, 241INWEG77. See Dun. Dig. 383a.

A verdict and judgment sustsjned by pgreat pre-
ponderance of evidence cannct be wvacated on ground
that substantial justice has not been done. Ayer v. C.,
189M359, 249NWESL. See Dun. Dig. 7142,

Where verdicts in favor of wife and husband for per-
sonal injuries sustained by former are opposed by a
clear preponderance of evidence and verdiets are exces-
sive, interests of justice require a new trial. Becker v.
AL, 204M283, 283NW401. See Dun, Dig, 25T7#a, 7142

46a. Verdlct not justified by evidence,

It is the right and duty of the trial court to direct a
verdict when the state of the evidence is such as not to
warrant a verdict for a .party, and if he fallg to do so
gl%;,rt;'ler party is entitled to a mew trial, 173M402, 217

Question of excessiveness of verdict was not ralsed
by assignment that verdict was not justified by the evi-
dence and was contrary to law, 174MB45, Z15N'WSE6.

Where only evidence of negligence to support a ver-
dict against employer is evidence of negligence of a co-
defendant employee, In whose favor jury finds a verdiet,
verdict against employer is perverse and a new trial Is
granted. Ayer v, C., 187M169, 244NWE81, See Dun. Dig.
6027a, 7161,

Verdict based upon great preponderance of evidence
cannot be said to be "perverse,”” Ayer v, ., I8IM35I,
249NWESBE., See Dun. Dig. T142.

Order denyving a new trial reversed because evidence
is in manifest preponderance agalnst verdict. Holdys v.
S., 198M258, 269N'W468. See Dun. Dig. 7142

48. After trinl by ecourt.

Where any one of several independent findings would
support judgment, it is Immaterial that evidence does
not support one finding. 176M225, 22ZNWJ26.

51. After successive verdiets,

NW5HTS(1).

Anderson v. A, 1T9M461, 22
62. Remitting excess,

Where a verdict is not only grossly excessive but
agalnst great weight of evidence, there should he a new
trial' rather than an attempt to reduce wrong of jury
by cutting verdict in two. Hallen v. M,, 20301349, 281NW
291, Bee Dun. Dig, T152.

WHEN VERDICT CONTRARY TO LAW

54. General stntement,

Ground that verdict was “not justified by the evidence
and s contrary to law"” did not railse guestion of ex-
ggssiveness of damages in tort action. 174M545, 219NW

6.

‘Where several grounds of negligence are charged and
there iz a general verdict, a néw trial must be granted,
if a verdict on any of the grounds is not justified. Gam-
radt v. D, 176M280, 223NW294,

Verdict for $5,000 against bank officers Inducing de-
posit, held not supported by the evidence and contrary
to the law. 177TM354, 225NW276.

A verdict against a corporation operating a drug store,
and in favor of its managing officer who had sole charge
of its business and who, peraonally made the sale com-
plained of, i3 perverse, and requires a new trial. Tied]je
v. H., 184M569, 239NW611, See Dun, Dig. T115b, 7161.

New trial was not required because verdict was against
ecity and in favor of building owner in action by pedea-
trian who slipped on ice on sidewalk, Bracke v. L., 187
M585, 246N'W240. See Dun. Dig. 5045, T161(41).

A verdiect which on account of mistake or other
cause fails to include interest Is not perverse. New-
’?ﬂ“ﬁ v, C. 190M459, 252NW221. See Dun, Dig. T116b,

Fact that a verdiect contrary to law is a statutory
ground for a new trial does not require setting aside a
verdict on a motion for judgment notwithstanding ver-
dict on such ground. Anderson v. N, 193M157, 268NW
157. See Thun. Dig. 5082

Verdict exonerating one defendant and finding liabil-
ity as to other held not perverse where evidence justified
finding that latter was guilty of negligence proximately
causing fatal injuries to plaintiff’s intestate. Szyperski
v. 8., 198MI1564, 269N'W401. See Dun. Dig. T161,

Court did not err in refusing new trial where evidence
was in conflict. Peterson v, R, 202M320, 3TENW471. See
Dun, Dig. 7142, 7144, 7154, 7157, 7161,

9326, Basls of motion.

There being no settled case or bill of exceptions the
only question for review is whether the findings sustaln
the conclusions and judgment. 178M626, 21TNWEIT.

Where sum of money was deposited with the clerk
of court to awalt its further order, held that question

" 8 new trial. Id.
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of title was properly determinable by judgment in a
plenary suit or upon issues framed and that trial court
rightly refused to grant motion of one party that money
be paid to him. 178MI161, 2Z6WNW410.

Verdiet cannot be impeached by affidavit of jurors as
to what took place in jury room or by affidavit of per-.
son other than juror disclosing statements of juror as
to proceedings of jury. 178M564, 22TN'WE93,

In absence of extension of time, court cannot grant
motion upon minutes after thirty days from coming in
of verdict. 179M1i36, 228N'W35ES, .

Affidavits pregented with proposed amended answer
on motion for amended findings or new trial cannot be
congidered. 179M586, 229NW5HE65.

Without a case or bill of exceptions, errorg in a charge
are not reviewable. Anderson wv. C., 182M243, 234NW
289. See Dun. Dig. 344(88).

Affidavits cannot be used on motion for a new trial
to show alleged improper remarks of counsel in address-
Ing the jury: the record must be protected at the time.
Sigvertsen v. M., 182M2387, 234NWGE88. See Dun. Dig, 7096,

Where party moves only for judgment and does not
ask for new trial, he walves errors which might have
given him new trial. TYager v, H,, 188MT1, 24INW44§9.
See Dun, Dig. 7076,

On jolnt motion for new trial by husband and wile,
wife against whom no cause of action was proved was
entitled to relief. McDermott v. I&., 188M501, 24TNWGE3,
See Dun, Dig. 7077{(44),

A motion by defendant for judgment notwithstanding
verdiet will not be granted in a personal injury action,
unlesas evidence of negligence of defendant iz wanting
or evidence of plaintiff's negligence is clear, Stritzke v.
C., 190M323, 251NW532, See Dun, Dig. 5082,

An order made on a motion for a new trial based upon
minutes of court, heard more than 30 days after coming
in of a verdict or declslon, is a nullity, where no stipula-
tion or order extending time ls procured. S8mith v. W,
19201424, 256NWEP0. See Dun. Dig. 7096.

Stay of 20 days given by court on rendering decislon
for plaintiff did not affect defendant's right to move for
a new trial and did not operate as an extension of time
for motien for new trial on the minutes. Id, See Dun.
Dig. 7094.

Correction In finding made by court in i{ta order deny-
fng amended finding dld not toll time within which a
motion for a new trial could be heard on minutes, cor-
rection not being one sought by defendants in their
maotion and heing a correctlon of 8 mere inadvertence in
original finding., 1d. See Dun. Dig. T096.

Tt was not error to deny motion for new trial upon
ground of newly discovered evidence of a certain wit-
ness where no request wad made for a continuance be-
cause of inability to secure attendance of such witness
either before or at ithe trial, at which time it was know
that such person might be able to testify on lssues in
g}.lggtion. Kubat v. 4., 193M522, 259N'W1., See Dun, Dig.

Question of misconduct of counsel in his argument to
jury cannot be presented by affldavits on motion for a
new trlal, where settled case fails to show what was
said by counsel, or that there was any objection or ex-
ception thereto, or that matter was In any way called
to attention of court at trial. Pettersen v. F., 194M285,
260N'W225.  See Dun. Dig. 384, 9500

Judge who has tried a case cannot be ousted, by an
affidavit of prejudice. of his jurisdiction to consider a
mation for a new trial. State v. District Court, 195M169,
263NWI08. See Dun. Dig, 70865,

Entry of judgment, time for appeal therefrom not hav-
ing expired, does not in and of itself bar a motion for
See Dun. Dig. 7087.

. By resting solely upon a motion for judgment, a de-
feated party waives all errors which would be ground
only for a new trial. Gulld v, M., 199M12141, 271IN'W332.,
See Dun. Dig. 5085,

Parts of jurors" affidavits seelting to disclose what took
place in jury room should not be cdonsidered on motion
for new trial, TPeterson v, R., 202M320, 278NW471. BSee
Dun., Dig. 7108,

Defense that a government corporate instrumentality
is immune from sult will be noticed, even if raised for
first time after trial on argument of alternative motion
for judgment notwithstanding verdiet or a new trial,
Casper v. R, 202M433, 278NW8946. See Dun, Dig. 2348,

Affidavits supporting motlon for new trial on ground
of accident or surprise must disclose factg which indicate
an abuse of discretion In denial thereof. Noetzelman v.
W., 204M26, 283NW481. See Dun, Dig, 708§

9327. Exceptions to ruling, order, decision, etc.

1. In general,

Rulings on evidence and lInstructions cannot be re-
viewed In absence of proper exceptions. 171M518, 213
NwW919.

Claim of error in the amount of a judgment must first
be submitted to the trial court. 173Mi25 21TNW3E1.

A general assignment that the court erred in denying
a new trial presents no question for review where such
motion is made on numerous distinct grounds. 173M529,
21TNW933.

Where the court has jurlsdiction and their is neo
gettled case or bill of exceptions there is nothing for
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review on appeal where the findings and conclusions
sustain the judgment, 173ME611, 216NW244,

Supreme Court cannot consider assignments of error
involving gquestions not presented to the trial court. 174
M402, 219N W546.

On appeal, theory of case may not be shifted from
that at trial. 174M434, 219NWES2,

Supreme court cannot pass upon plaintiff’s financial
abllity to perform a contract, when such question was
not raised In the trial court. 175M236, 220NWO046.

A trial court’s talk in open court to a jury seeking
further instructions held not to be an “irregularity,” but
may be reviewed as “errors of law oceurring at the
trial” and a settled case or bill of exceptions is neces-
sary. 178M141, 226N'W404,

On appeal from judgment without settled case or bill
of exceptions, after trial to the court, the only gquestion
1s whether findings of. fact support the judgment, Wright
v. A, 178M415, 28TNW357.

‘Where the evidence is not preserved in a settled case
objection of insufficiency of evidence ts not available
on appeal. 179M636, 220NWET3.

Failure to object to service on jury panel of one who
had a case pending and set for trial at the term, held
not waiver of error. 179MGE57, 230NWI1,

Errors assigned but not argued will not be considered,
180M33, 230N'WI117.

When no ground for new trial Is stated in the motion
%%;refor the judgment will be affirmed. 180M93, Z30N'W

A'ssignment that court erred in granting new trial for
a;‘rors occurring at tial, held sufficient. 180M395, 230NW
895

Claim of prejudice from dismissal as to codefendant
will not be considered for first time on appeal. 180M
467, 231IN'W104,

Theory pursued below must be adhered to on appeal.
Gunnerson v. M., 181M37, 231NW415(2).

A guestion not made by pleadings, evidence, rulings
on evidence, requests to charge, or by the specifications
of error in the motion for new trial, ecannot be raised
for the first time on appeal. Duluth, M, & N. Ry. Co. v.
M., 188M414, 236NW1766. See Dun, Dig. 3

in an attorneys lien proceeding, it is too late to object,
for the first time on appeal, that the llen claimant was
not attorney of record and so not entitled to a lien in
any event, Meacham wv. B, 184M607, 240N'WE4(]), See Dun.
Dig, 884(89).

Where there is no bill of exceptions or settled case, it
must be assumed that all issuwes and facts determined
by the findings were litigated by consent. Rosenfeldt's
Will, 185M425, 241INWG73, See Dun, Dig. 372(74).

Questlons, not jurlsdictional, not raised by pleadings
or presented to trial court, are not for review on appeal
McCormick v. H., 1836M380, 243NW392

One cannot try a case upon one theory and then shift
his position on appeal. Steward v. N., 186M606, 244N'W
813, See Dun, Dig. 401,

Whers insurer failed to claim right to deduct premiums
from benefits on the trial, it cannot claim it on appeal
from adverse judg‘ment Smith v, B. 18TM220, 244NW
§17, Ses Dun. Dig

Defendant, not objectinz to plaintift's eclaimed measure
of damages, consented to try case upon such theory, and
cahnot obfect thereto on apgeal. Investment Assoclates
v. H., 187MBG55, 246NW364. See Dun, Dig.

Upon appea.l from judgment without a settled case or
bill of exceptions, sole guestion for consideration is suf-
ficiency of facts found to support conclusion of law.
State v, Waddell, 187TM647, 246NW471. See Dun. Dig, 387.

Where one of defendants in action for death was son
and beneficiary of decedent, defendants could not com-
plain of a general verdict for administrator where they
dld not seek a reduction or appointment below. Anderson
v. A., 188W1602, 248NW35. See Dun. Dig. 384.

Tssues not raised by the pleadings or litigated cannot
be raised on appeal. National Equipment Corp., 189M632,
250NW6T7. See Dun. Dig, 384, n. 38,

Assignment in notice of motion for new trial of “errors
of law accrulng at the trial, and either excepted to at
the time or hereinafter assigned in this notice of mo-
tion,” ia not sufficient to present for review errors not
excepted to at trial. First & Farmers’ State Bank v. V.,
190M331, 251INWEGY. See Dun. Dig, 388a, 7091,

Whether a sale in partition can be postponed, when
farm conditions are bad and farm lands are depressed,
to nwait a more favorable time, and, if so, whether ap-
peal presents a case calling for such rellef, were not
suggested to trial court and are not considered. Grimm
v, G., 190M474, 262N'W231. See Dun. Dig. T343(95),

80 atrong is the public policy behind homestead
atatute that, where it appears that one spouse haa at-
tempted to alienate an Interest in homestead without
other's consent, supreme court can, on its own motion,
assert this defense even though not properly pleaded or
even though raised for filrst time on appeal. Craig v. B,
191M42, 254NW440. See Dun. Dig. 4211

Questions not presented at trial by pleadings or other-
wise will not be considered on appea] Livingstone v, H.,
19101624, 258N W20, See Dun. Dig

Where no error is assigned in a motlon for new trial
nor any assignments of error made, there Is nothing for
;ggiew?rblehite v. M., 192M522, 25TNW281l, See Dun. Dig.

a, .

CH. 77—CIVIL ACTIONS

Where trial proceeds without any objection to plead-
ings and settled case fails to show any misconduct of
counsel, assignments of error in this court that reply I8
a departure or that counsel was guilty of misconduct are
not well taken. Hovda v, B, 193M218, 258N'W3205. See
Dun, Dig. 388a, 9723.

Commissioner of banks cannot ralse defense for first
time on appeal that one suing to have claim determined
to be preferred had not complied with statute concerning
form and time for proceedings. Bethesda Old People's
Home v. B, 193M58%, 25INW384. See Dun. Dig., 384.

Supreme court cannot consider complaint upon Inclu-
slon 'in taxation of costs where matter was not presented
}_%trl:;a.al4court Taylor v, N., 196M22, 264NW139, See Dun.

g. .

‘Where contributory negligence was clearly submitted
to jury, without ohjection or exception, it was too late
after an unfavorable verdict to raise question that there
wag nof gufficient evidence of contributory negligence to
go to jury, especially where testimony of defendant's
negligence was unceriain, Harris v. B, 196M469, 265NW
322. See Dun, Dig, 388.

Statute does not alter rule that cases will be disposed
of on appeal within limits of consideration flxed by
theory on which they have been tried. Id. See Dun. Dig,

It is duty of trial court, on its own motfon, to prevent
counsel from making remarks-that ohbviously tend to
arouse passion or prejudice in minda of jurors., Prescott
v. 8., 197M325, 267NW251. See Dun, Dig. 9800,

Litigants cannot sleep on their rights until they reach
supreme court, and then, for the first time, object to an
irregularity occurrlng in tribunal below. TIFoster v, S,
197TM602, 268NW630. See Dun. Dig, 9724,

Where record contains no objection or exception to dis-
missal of jury and trial of issues to court, error assigned
that plaintiff wasg deprived of a jury trial may not be
considered. Nordby v, C., 201M3758, 276NW275. See Dun.
Dig. 5234.

No error in a ruling on trial may be reviewed on ap-
peal from a judgment if appellant dld not take an ex-
ception on trial or include such in a motion for new
trial, whether trial be had to jury or court, Johnson v.
G., 201M62%, 27TN'W252., See Dun, Dig. 388.

Plaintiff is not entitled in an action in deceit for dam-
ages for fraud in procurement of a contract for deed to
recover as for money had and received upon showing
rescigsion of contract by bpartles, where pleadings and
evidence did not present a claim for money had and re-
ceived and that ground of recovery is asserted for first
time on appeal. Houchin v,"B,, 202M540, 279NW370. See
Dun, Dig, 401, 16092,

Where action for loss of property in flre was tried
upon theory that defendant was an innkeeper, trial
court was correct in holding that claim first made on
motion foer new trial that plaintiff was a mere boarder
and had burden of showing negligence was too late for
congideration. Knuison v. F., 202M642, 279NWT714, See
Dun. Dig. 407

‘Where there is a motion for judgment notwithstanding
verdict but no motion for new trial, error on appeal can
reach only gingle question of whether there is any sub-
stantial evidence in support of judgment; defeated party
waives all errors which wpuld he ground only for a new
trial. Golden v, L, 203M211, 281NW249, See Dun. Dig.
5082, 5085.

On appeal from an order denying a new trial, the re-
view is limited to errors assigned in the motion for new
tl!')iétl, Parten v, F., 204M200, 283NW408. See Dun. Dig,

2. Objections to pleadings.

Clivil case Is unnecessary in crder to review an order
for judgment on the pleadings. 1T8M442 22TNWSS1

Contentlon that counterciaim could not be maintalned
cannot be considered on appeal where not made at the
trlal nor presented as ground for_new trial, Renn v,

. 186M461, 241N'WE81. See Dun. Dig. 384, 388a.

Thut a complaint fails to state facts sufficient to con-
stitute a cause of action may be ralsed for first time on
appeal. TJepkes v, 8., 193M505, 269NW2Z. See Dun. Dig.
384 7732(82)

It la lmmaterial that complalnt did not cover certain
ground of negligence where both parties introduced evi-
dence thereon without objection. Dziewezynski v. L.,
193M580, 259NW65. See Dun. Dig. T675.

Defect in pleading, not challenged by demurrer, motion,
or specific objection, should not work a reversal whaere
cause of action or defense has hbeen .litigated on the
merita as if no defects In pleadings existed. Olson v, M,
195M626, 264NW129. See Dun, Dig, T675.

4. Reeeption of evidence.

When no exXception i3 taken to tuling on evidence
at the trial and there i8 no motlion for new trial with a
specification of error, the ruling is not reviewable on ap-
peal from the judgment, 174M121, 218NW455.

Objection te sufliciency of evidence of ownership of
land not suggested at trial, comes too late on appeal
Lusbke v, C, 178M40, 226N'W415,

Where evidence was recefved subject to objection, to
be ruled upon later, and no rulings were s¢ made, there
was nothing to be reviewed in absence of a motion for
a new trial. 178M120, 226NWH516,
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CH. 77—CIVIL ACTIONS

Testimony as to conversation with person since de-
ceased cannot be first objected to on iotlon for new
trial or appeal. 178M452, 22TNW501.

That hearing shouid have been on oral evidence can-
?s?lt be raised for first time on appeal. 179M488, 229NW

A letter of a witness impeaching his testimony was
properly received, thers being no objection to specific
sentences containing irrelevant or immaterial matters,
i\%%gtin v, 5., 183M256, 236N'W312, See Dun, Dig. 9723,

1,

Excluslon of evidence is not reviewed in absence of
exception, Mutual Trust Life Ins. Co. v. B, 18TM503, 246
NW13, S8See Dun. Dig, 9728,

Where evidence is received without objection, or ob-
jections are withdrawn, no error can be assigned on its
reception on appeal, State v. Padares, 18TMG22, 246NW
369. See Dun. Dig, 384, 9723,

Asslgnments of error upon rulings excluding or ad-
mitting teastimony muat be sufficiently specific to &oint
out ruling challenged, Carr v. W. 188M216, 246NWT43.
See Dun. Dig. 362. .

It 1s not sufflcient to assign error upon reception of
testimony of a named witness, where a large })art of
testimony of such witness was rightly admitted. Id.

Employee is precluded in supreme court from ralalng
objection to admission of evidence claimed to be in-
competent, not objected to below. Cooper v. M., 188M560,
24TNWB(5. See Dun. Dig. 9728,

Inexcusable conduct of plaintiff in examining one of
geveral parties in automobile case and eliciting [act
that certain defendanta were not represented by insur-
ance companies could not be considered on appeal where
no objection to procedure was made at timme and it was
not specifted as error in motion for new trial. ‘Brown
v. M., 190M381, 251NWE., Bee Dun. Dig. 388a.

‘Where no motion is made to strike out an answer to
a proper question, propriety of answer will not be re-
viewed here. Johnston v, 8, 190MZ269%, 251NW§526. , See
Dun. Dig. 384, )

Where a motion {s made to strike out an answer on
one ground only, Its propriety as against another and
different objection will not be reviewed here. Id. See
Dun. Dig. 384.

Where auditor's report of defendant's transactions as
trustee was offered In evidence with a reservation of
ruling on its admissibility, but no ruling was made, re-
port muat be considered In evidence because used
throughout trial as If It were, witnesses testifying from
and jn reference to it without objection. Smith v. T,
190M410, 252NW423. See Dun, Dig. 3227a, 9727,

Court did not err in refusing to strike olt part of the
testimony of defendant which had been received with-

ODLiIt o;:%éesction. Kouri v. O, 191M101, 253NW38. See Dun,
£, .

Objection that statement was “incombpetent, ir-
relevant, and immaterial” did not involve point that

preliminary proof of its execution had not heen made.-

Kassmir v, P, 191M340, 254NW446. See Dun, Dig. 9740.
In absence both of an exception thereto and a clear
speclfication therof in his motion for a new trial, an ap-
Sellant may not assign as error a rulin% on evidence.
larle v. W,, 193M525, 259NW6E2. See Dun, Dig. T0951,
‘Where evidence is received gubject to an objection or
- motion to strike and no subsequent ruling is made, evi-
dence 18 considered as received over objection. Johnson
v. H., 197TM4%6, 26TNW4186. See Dun, Dig. 388a.

An exception taken at time evidence is received is suf-
ficlent to preserve right of review to objecting party.
Exceptlon may also be ptreserved by motion to strike
at a subsequent point of time during trial or in a motion
for a new trial, T4,

Incompetent testimony must he kept out by timely ob-
jection when It is offered. Peterson v. B, 199M455, 273
NW260. See Dun. Dig, 9728, .

‘Where Incompetent testimony comes Into record with-
out objection trial court's refusal to strike testimony
upon & subsequent motion is not such an abuse of dis-
cretion as would require a reversal. Id.

Affidavits stand upon same footing as documentary
evidence, and if parties elect to submit thelr case upon
such evidence, they waive their right to object to mode
of proceeding which they themselves have adopted. State
v. Bt. Cloud Milk Troducers’ Ass'n., 200M1, 273NWG03.
See Dun, Dig. 411(13).

Objection to admissibility of evidence must be taken
at time it is offered and cannot be raised for first time
on motion for new trial or appeal. Kilela v. O, 201M77,
275NW408. See Dun. Dig, 0728,

A formal offer of proof is unnecessary when an objec-
tion I3 sustainced to a question calling for an answer
which would obviously elicit material and relevant evi-
dence. Patterson-Stocking, Inc. v. I, 2017308, 276NW
737. See Dun, Dig. 9T17.

Error cannot be assigned in receiving evidence of ex-
pert witness as to cause of naccident, to which no ob-
jection Is made upon trial. Baker v, C., 2020491, 27INW
211, Hee Dun, Dig. 9728,

To secure review of a ruling admitting or exeluding
evidence, it ls Indispensable that there should be a bill
of exceptions or case containing evidence erroneously
admitted or excluded, objection of counsel, ruling of court
upon objection, and so much of other evidence in case as
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may be necessary to enable court to review intelligently,
Timm v. 8., 203M1, 27INWT7564. See Dun. Dig. 346(13).

Alleged error in reception of evidence to which no ex-
ception wag taken and no assignment of error is made
in motion for new trial will not be reviewed on appeal.
Papke v. P,, 20303130, 280N W183. Sce Dun. Dig. 188a.

Consent by plaintiff’s counsel to introduction of ordi-
nance in evidence constituted an express waiver of any
objection to it. Draxton v. K., 203M161, 280N'W288, See
Dun. Dig. 9728.

A party is not only bound to make specifie objections
at time evidence is offercd, but he is also limited on ap-
peal to objections he raised in court below. Becker Coun-
53651("{?8.53 Bank v. D, 204M603, 284NWT8)., See Dun, Dig,

Ordinarily it 18 enough for a litigant to interpose one
objection to a given line of evidence offered or course
of conduct pursued by his adversary, and if his objection
is overruled, he need not repeat objection in order to
save point as basig for an assignment of error on appeal,
State v. Saporen, 285N'W8%8, See Dun, Dig. 9718,

415, s———0OMller of proof.

Error In exclusion of evidence was not reviewed
where there was no offer of proof, Tierney v. G., 186
M114, 239NW905, See Dun, Dig. $#717.

8. Misconduet of counsel,

179M325, 229N'W138,

Improper remarks of counsel, held not ground for re-
versal in absence of objection or exception. Seitz v. C..
181 M4, 23INWTI4.

Reviewing court will not consider statements of coun-
gel to jury in argument in absence of objection. Olson
v. P, 185M571, 242NW283, See Dun, Dig. 384, 188a.

There is nothing to review where at close of argu-
ment, not taken down by reporter, defendant’s counsel
attempted to take exceptions but attornmeys could not
agree a3 to what had been said. Adams v, R., 18TM20%,
244NWE10. See Dun, Dig. 384, 283a.

1t is duty of trial courts on their own motion to pre-
vent counsel from arousing passion or prejudice in jurors
by stopping flagrant appeals to prejudice. Ferraro v, T,
197TMb, 265NW3823. See Dun. Dig. 8804,

Ohjections to argument of counsel, taken after jury
has retired, are not timely, and will not be reviewed
ggﬁoﬂappeal. Eilola v. (., 201M77, 275NW408. See Dun. Dig.

An appeal by counsel for plaintiff for a verdict which
woutld enable the plaintiff to do something for his in-
valid wife, widowed daughter and grandchildren was lm-
proper and should have been restrained by trial court
had it been seasonably objected to. Hoss v, D, 20iM
321, 28INW1T6, See Dun., Dig. 3800,

6. Instruetions.

181M400, 232NWT10.

Instruction not to be questioned on appeal in absence
of exception. 170MI75, Z13NWS8%I.

An inadvertent statement in the Instructions to the
jury in a criminal case must be called to the court’'s at-
tention. 172MI138, 214NW1T785.

Use of wrong word in instruction ought not to result
in new trial where no advantage was taken of court's
invitation at close of charge to make correctlons. 173
MI86, 21TNWHI,

An instruction is not reviewable when no exception
has been taken and the same is not assigned as error
on a motion for a new trial, 174M216, 218NWE8H1.

Errors assigned as to the charge of the court are held
to come within the rule of Stelnbauer v, Stone, 85M274,
B8ENW7T54, and later cases applying that rule, 1756M22,
220NWIi62.

Objection could not be first made on appeal that charge
of court as to damages was not complete, 176M331, 223
NWE05.

Appellanta not calling court's attention to error In
charge, could not complain on appeal, though they spec-
lﬁogd error in motion for new trial, 178M238, 226NW
702,
‘Where charge is not excepted to or sufficiently as-
signed as error in the motion for new trial, it becomes
the law of the case on appeal. 178M411, 227TNW3ES.

Instructions, unobjected to, become the law of the
case, and the sufficiency of the evidence to sustain the
verdict is then to be determined by the applicatlon of
the rules of law laid down in the charge. DBullock v.
N, 182M192, 233NWE58. BSee Dun. Dig. 9792(38).

Where the trial court in Its Instructions t¢ the Jury
erroneously states that a particular fact In issue 18
admitted, it is the duty of the counsel to direct the
court’s attention thereto if he expects to base error

thereon, State v. Solum, I83M36, 235NW3H0. See Dun.
Dig. $797(75).
If appellant deemed a word used in the instruction

ambiguous, he should have directed the court's attention
thereto before the jury retired, Zobel v. B, 184M172,
238NW49, See Dun. Dig. 9798(52),

Language of court as to consideration of statements
by lawyers if ambiguous or Incorrect should have been
called to the trial court's attention for correction, Pear-
son v. N, 184M560, 239N'WE02, See Dun. Dig. 9798(52).

Errors assigned upon the charge are unavalilng where
appellant approved the charge when given and did not
challenge it in the motion for g new trial. Rahn v, F.,
185M246, 240NW529, See Dun. Dig. 287.
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Fact that no exceptions were taken to the charge at
the trial was immaterial where trial court granted new
trial for errors assigned in the motion for a new trlal
Naylor v. M., 185M518, 241INWG674. See Dun., Dig. 383a.

Instructions not challenged on motion for a new trial
cannot be attacked on appeal. Carr v. W., 188M216, 2448
NW743, See Dun, Dig. 385.

Where no exceptlons are taken to charge which as a
whole falrly submits fssues, errors cannot be subse-
quently assigned upon inadvertent or faulty statements
which could readily have been corrected if called to at-
tention of court. Donaldson v, C., 185M443, 24TNWGH22,
See Dun. Dig. 364.

No instructlons were requested and no exceptlons tak-
en to charge, which therefors became law of case,
Flower v. K., 180M461, 250NW43. See Dun. Dig. 9797.

Where there Is an Iinadvertent or casual erroneous
statement in charge, attention of court must be directed
to it in order to predicate error upon it. Romann v, B,
190M419, 252N'WE(. See Dun, Dig. 9797, 9798,

Where case was submitted to jury without regueat
covering point, and ne¢ exception wasd_taken on charge,
except on statute of limitations, record does not present
for review defendant’'s contention that plaintiff’ gratu-
itously agsumed responsibility for support of defendant’s
child without expectation of compensation., Knutson v,
H,, 131M420, 2564NW464. See Dun. Dig. 388a.

Instructionsg to jury cannot be assailed on appeal
where no exceptions to them were taken at trial or in
motion for a new trial. Saunders v, C, 192M272, 266 NW
142, See Dun. Dig. 383a,

An exception to whole charge that it is argumentative
and so worded as to excite prejudice does not avail
plaintiff appellant, where there are paragraphs of cor-
rect and pertinent insatructions, Knight Soda Fountain
Co, v. D, 102M287, 266NWE5T. See Dun. Dig. 364

Instructions not objected to become the law of the
¢ase, and whether verdict is sustalned by evidence under
the Instructions ls to be determined by application of
auch tnstructlons, unless record or evidence conclusively
shows that party obtaining wverdict 1s not entitled to
g}l(:l)\":?g:l Kovaniemi v, 8., 192M395, 256NW661. See Dun.

g .

. Instructions become law of case in absence of sugges-
tions of error. Farnham v. P., 193M222, 258NW293. See
Dun. Dig. 404,

Instructions not excepted to become law of case.
g?gc.:hggier Bread Co. v. R, 193M244, 258NW302. See Dun.

Instructions to jury where no objection is made there-
to or exception taken become law of the case, whether
right or wrong. Oxborough v. M., 194M335, 260NW305,
See Dun. Dig. 9792.

On appeal from order denying a motion for a new trial,
supreme court{ cannot consider contention that trial court
over emphasized respondent's theory of case, where
there was no assignment of error as to such matter in
motion for new trial. Delva’s Estate, 195M152, 262NW
209, See Dun. Dig, 195

Denial of motion for directed verdict cannot present
for review errors in charge or omission to submit a fact
Iague preasented by evidence., Robhing v. N., 195M205, 262
NW3T2  See Dun, Dig. 3188h.

Where no exception was taken to charge when dellv-
ered, and error assighed thereon in motion for a new
trial was one as to statement of attorney, which readily
could have been corrected had attention thereto been
called before the jury retired, there was no ertor of
which complaint may be made. Mattson v, N, 196M334,
265NWh1. See Dun. Dig. 388h. )

Instructions of trial court with reference to dutles of
respective defendants in approaching intersection exam-
ined and held not prejudiclal to either party. TUseman
¥. M., 188M79, 268NWE64. See Dun. Dig. 9723

Court’'s cautionary charge that *“the fact that defend-
ant's truck ran out of gas and if that was negligence, it
was not such as contributed directly or proximately to
the collision, and is not to be considered by you as an
act of negligence contributing to this colligsion In this
case,” held not prejudicial, where plaintiff then conceded
and on appeal asserts that he is not and was not basing
right of recovery upon such theory, especially where no
suggestion was made at time of trial that such charge
was out of place or harmful to his cause, Hartwell v. I,
198M488, 2TO0N'W570, See . Dun. Dig, 347.

Right of coungel to call attention to omisslon or .in-
advertence in a charge, or to take exception thereto, im-
poses a duty upon him to exerclse such right. Dehen v.
B., 188M522, 270NW602, See Dun, Dig. 9797.

There was ho reversible error in court's definition of
“proximate cause,” and, in absence of any objection or
exception thereto at time of trial, plaintiff cannot how
raise that point. Id. See Dun. Dig. $798.

Use of an improper word in a gentence of charge should
be called to court's attention before jury retires, or it
will not be a good ground for a new trial, Doody v. 8,
198M573, 2TON'WE83., See Dun, Dig., 9792,

Righf possessed by counsel to call attention to omisasion
or inadvertence in court’s charge, or to take exception
thereto, imposges o corresponding duty to make use
thereof. State v, Van Guilder, 199M214, 271INW473.
Dun., Dig. 9797.

YWhile exceptions by plaintiff's counsel to charge were
taken in a wholly irregular manner, it is not conceived

See
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that defendant was thereby prejudiced, Vondrashek v.
D., 200M530, 274N'W609. See Dun. Dig. 9797.

Charge not being excepted to when given, may not
afterwards be assailed for verbal inaccuracies, Schaed-
ler v. N, 201M327, 276N'W235. See Dun, Dig, 9798.

If at time of instruction counsel has in mind objection
to charge which he later assigns in support of his mo-
tion for a new trial, in good faith and fairness he should
call court’'s attention to it State v. SBprague, 201M415,
2T6N'WT744. See Dun, Dig, 9797,

A technical or formal exception to error contained in
instructions i3 not necessary to save it for a motion for
a new trial or for an appeal. Id.

While defendant may take advantage of a plaintifi's
contributory negligence 1f it appears in evidence even
though not pleaded as a defense, where defendant nelther
requested issue to be submitted nor took exception to
statement in charge that plaintiff was not gullty of con-
tributory negligence, a new trial cannot be awarded,
even though that issue might properly have been sub-
mitted. Iforseth v. D., 202M447, 278NWH04. See Dun.
Dig. T060(56), 9792, -

In advertent statements in a charge, not brought to
attention of trial court, will not be congldered on appeal.
Gates v, H,, 202M610, 279INW711. See Dun. Dig. 9798.

An exception should single out each instruction chal-
lenged and clearly specify alleged error. Strand v, B,
203M9, ZTINWT46. See Dun. Dig, 9797,

A blanket exception to five requests to charge, four of
which are correct, is too general to bring up such ex-
ception for review on appeal from an order denying a
motion for a new trial under an assignment of errors of
law occurring at the trial. Id. See Dun, IFig. 9797.

Whether or not charge given constitutes reversible
error, right of counsel to call attention to omission in
charge, or take exception thereto, imposes duty upon him
to exercise such right, Timm v. 8, 203M1, 27INWT54.
See Dun, Dig. 9797,

7. Motlon for directed verdict,

OCpposing party not having objected to entertalnment
of motion for directed verdiect which falled to specify
the grounds, nor having assigned such defect in motion
a8 a ground for new trial, cannot raise point for first
time on appeal, 176M52, 222NW340,

The supreme court cannot order judgment notwith-
standing the verdict where no motion to direct a verdict
was made at the close of the testimony. 181M347, 232
NW522, See Dun. Dig. 393,

On appeal from a judgment after a Jury trlal, even
though there has been no motion for a new trial, court
will conslder gquestion of sufliciency ot evidence to sup-
port verdict, where it has been expressly presented be-
low by motion for directed verdict. Ciresi v. G., 18TM
145, 244N'W688, See Dun, Dig, 386.

‘Where detendant relies solely on motlon for judgment
without asking for new trial, errors at trial cannot be
considered on appeal. Mishler v. N., 194M499, 260N'W865.
See Dun. Dig, 5685,

Motion for directed verdict at close of testimony saved
right to attack sufficiency of evidence. Thorsnesa v, W,,
198M270, 269NWE37. See Dun, Dig, T073,

Whether plaintiff is entitled to judgment as a matter
of law will not be considered where there was no motion
for a directed verdict or for judgment non ohbhstante.
Strand v, B, 203M9, 27T9NWT46. See Dun. Dig. 388.

9. Findings of faet.

In case tried to court involving a settlement of ac-
counts, where it is claimed for appellant that alleged
errors with respect to minor debits or credits have been
made, proper practice reguires a motlon for amended
findings so that error may be corrected in the trial court.
174M507, 21SNWT58.

In an action tried by the court, an issue upon which
the court made no finding, upon which neithar party has
requested findings and which is not covered by any as-
signment of error, presents no question for review, 176
M382, 221NW426,

Findings of court presumed to be correct in absence
of settled case, 176MB58S, 224N'W245.

Where action was tried upon presumption that plain-
tiff was owner of mortgaged premises, it is too late upon
appeal for defendant to clalm that there was no direct
proof of ownership. 177TMI113, 224N'WG06,"

10. Entry of judgment.

Objection to form of judgment cannot be first raised
on appeal. 176M254, 223NW142,

Assuming that it was Improper to enter judgment on
the. verdict in ejectment returned without an order of
the court, the correction was with the trial court. Dea-
con v, H., 182M540, 2356NW23. See Dun. Dig. 2906, 5040,
5050,

9328. “Bill of exceptions" and “case’ defined.

Appeal being from the judgment and there being no
settled case or motion for new trial, the record presents
only the question as to whether the findings of fact sus.
taina the comelusions of law. 175MBE19, 221N'WE4S,

Where there is no settled case and the findings of the
trial court are not qguestioned, such findings are control-
ling on appeal, 178M282, 226NW347.

Without a case or bill of exceptions, errors in a charge
are not reviewable. Anderson v. C., 182M243, 234NW
289. See Dun. Dig. 347(22).
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Where there is no settled case it ls presumed that
sufficlent evidence was introduced to justify findings.
Nichols v. V., 192M§1¢, 25TNW82. Bee Dun. Dig. 372.

An appeal from order denying a new trial wlll be dis-
missed where there is no settled case or biill of excep-
tﬁns. Lund v. J., 195M3852, 263NW110. See Dun, Dig.
J44a.

Where judgment under attaclk must stand or fail upon
fites and records In case, original flles and records are
sufficient to pass upon guestions presented, without a
settled case or bill of exceptions, Dahn v. D. 203M1%,
27T9NWT15. See Dun. Dlg, 344,

Where a case has been gettled, findings of referee in a
disbarment proceeding are not conclusive, and petitioner
o prosecutor may challenge same ad conirary to pre-
ponderance of evidence. McDonald, 204M61, 282NWHTT,
See Dun. Dig. 9801.

9329. Bill of exceptions or case.

See notes under §9493. ’

Court properly extended time to settle’ the case. 174
M97, 21BNW4G3.

Where an appeal has been promptly taken and a set-
tled case is needed to properly present and determine
the appeal, and where the hearing of the appeal is not
shown to be delayed, and no prejudice shown, the courts
are disposed to ald the presentation and hearing of the
z;-ppeal on the merits. State V. Enersen, 183M341, 236N'W

38,

Record held not to show abandonment by defendants
of their intention to move for a settled case. State v.
Enersen, 183M241, 236NW488, _

The fact that the opponent’'s attorney otherwise ac-
gquires knowledge that a declsion has been filed, or that
& copy of the decision is malled by the judge to counsel
for each party does not take the place of, or dispenase
with, the notice required by statute. State v. Enersen,
183M341, 236NW488, See Dun. Dig, 317,

Trial judge should have in the exercise of diseretion
allowed and settled proposed cass, though forty days’
f\}%‘is%t ted had expired. State v. Enersen, 183M¥41, 286

Where case is tried to the court and decislon later
flled, thls section requires the party who wishes to start
the time running for higs opponent to serve a proposed
gettled case, to serve on his opponent a written notice
ol the filling of the decision, contalning a sufficient de-
peription of the declalon to identify it. State v. Enersen,
183M341, 236NW488. See Dun. Dig. 317.

When an order {s based upon the records, no certificate
of settled case is required. First State Bank of New
:;Yscasl‘(léo)]\«lills v. W, 185M225, 240NW392., See Dun. Dig.

Financial inability to pay for transcript was not valid
eXcuse for delay of approximately six months In making
application for extension of tlme to procure transcripts
and serve proposed case, KEiton v, N, 19IMG36, 253INW
6529. See Dun. Dig, 318, 1372(d). )

Court has power to extend time limited for proposing
and settling a case and to grant leave to propose a
case after time limit has expired. Stebbins v, F., 181M
561, 254NWE818. See Dun. Dig. 1372(4d).

Trial court erred in refusing to permit attornevs to
serve proposed case after time limit had expired where
they acted diligently, although abortively, to have tlme
extended. Id. See Dun. Dig. 1372(a).

Where no application for extenslon of time te propose
a case had been made, trial court’'s discretion was not
shugsed in denying application for a settled case made
approximately a year after expiration of statutory period
for proposing a case and where many months had elapsed
after such expiration before a transcript was ordered.
IS?tﬁL%e v. Guilford, 192M345, 256N'W2338.  See Dun. Dig.

Where the trial court has settled and allowed a case
In obedience to a peremptory writ of mandamus issued
by supreme court after full hearing, case so settled can-
not be stricken from record on ground that it was not
progeriy aetiled, remedy belng in mandamus proceeding,
within time permitted for petitions for rehearing, for a
medification of peremptory writ. 192M520,
25TN'WS12. See Dun. Dig. 5768,

Where trial proceeds without any objection to plead-
ings and, settled case falls to show any misconduct of
counsel, assignments of error in this court that reply is
a departure or that counsel was guilty of misconduct are
not well taken. Hovda v. B., 193M218, 268NW305. See
Dun, Dig. 388a, 9723.

Trial court may grant leave to propose g bill or case
even after time allowed hy this statute, and may even
do so after appeal and remand not based on merits. State
v.ﬂg)istrict Court, 195M163, Z263NWI08. See Dun., Dig.
1 .

Krom v, F.,

Invoking power of court to grant an extension of
time within which to have case settled and allowed, upon
ground that court did not allow a suflicient stay for such
purpose in its declston, iz a walver of written notice of
filing of decision. State v, Wilson, 199M452, 272NW163,

‘Where party is guilty of unjustified delay in applying
to court for extension of time within which to have case
settled and allowed so that time allowed for that pur-
pose by statute has expired, and such delay results in
prejudice to adverse party, supreme court will not inter-
fere to control discretion of district court. Id. See
Dun, Dig. 1372,

§9331

Trial court has .discretion to permit o case to be set-
tled after a stay has expired, and to extend 40 days pro-
vided, but it has no such power if time to appeal has
expired under §9497. Id.

On appeal only question that can be ralsed in absence
of bill of exceptions or settled case 1s that findings of
fact do not support judgment, Schaefer v, T. 193M610,
273NW190. See Dun, Dig. 344, 386, 387.

In absgence of @& bill of exceptions and settled case,
error assigned upon dismissing jury and trying case as
a court case may not be considered. Nordby v. C., 201M
375, 2T6NW278. See Dun. Dig. 344.

Exercise of power to extend {ime in which to prepare
and gerve a proposed settled case is dlscretionary. Hart-
man v, P, 203M3%8, 281NW364. SBee Dun. Dig. 1372,

Where, after decision 13 made and filed by court in
case tried without a jury, party against whom decision
i8 made appears gnd requesta a stay, it is not necessary
for prevailing party to serve written notice of_ filing of
decision upon him. Doyle v, 8., 284NW§T4. See Dun, Dig,

1372(72).
REPLEVIN

9331. Possession of personal property.
In an action in replevin, immediate dellvery of the
grr%;;%gty need not be asked by plaintiff. 143M200, 173

Replevin to recover property sold did not bar a sub-
sequent action for the price on the theory of a resclaslon
or electlon, the replevin action being diamlssed. 17IM
483, 214N'W284.

Furnace and attachment held not to become part of
realty as between seller and owner of realty. 173M121,
216N'W795.

Where in an action of replevin under a chattel mort-
gage piven as part of a new contract, constituting an
secord and satisfaction, the making of the contract and

.the default are admitted, a verdict was properly directed

for plaintiff. 175M357, 221N'W2338.

Where plaintiff in replevin for mortgaged chattels
declares generally as an owner entitled to possession,
the defendant, under general denlal, may prove payment
of the debta secured by the mortgage. 176M406, 223NW

18,

In replevin for mortgaged chattels, plaintiff hasa the
burden of proof that the poods replevined are those
mortgaged. 176M406, 228N'WELS,

‘Where merchants made mistake in counting votes In
contest for automobile, they could recover the car and
give it to the proper person. 176M598, 224N'WI168.

Plaintiff must be entitled to immediate possesslon at
the commencement of the action, and lessee of farm was
not entitled to possession of crops while rent waa in
default under lease amounting to chattel mortgage, 178
M344, 22TNW199.

Lessee suing to recover crops in possession of lessor
under lease in effect a chattel mortgage had the bur-
den of showing that rent was not in default at com-
mencement of action. 178M344, 227TNWI198.

‘Where complaint was broad encugh to cover elther
replevin or conversion court properly required election.
181M355, 232NW622. See Dun. Dig., 7508(22).

Where owner of property delivers it to another for
purpose of having It delivered to a customer, and such
other fails to so deliver it, the owner is entitled to re-
cover the property. Holby v. I, 186M361, 241NW58. See
Dun. Dig. 8407(51}.

Proof of demand before suit {s not necessary In a
replevin action where it 18 apparent that a demand would
have been futile. Holby v. F.,, 185M361, 241NWH58. See
DDun. Dig. 8409,

Evidence austalns verdict that appellant aided and
abetted another defendant in fraudulently obtainin
possession of plaintiff’s stock certificate in a buillding an
toan company. Hovda v. B, 193M218, 258NW305. See
Dun. Dig. 3839,

Conditional seller has llen similar to that accorded a
chattel mortgagee and may foreclose same by bringing
action in equity and may thus secure deficlency judg-
ment, and to protect himself, he may couple foreclosure
action with action of replevin, thereby obtainlng posses-
sion of property while foreclosing. Ahlers v. J.. 193Mb544,
259NW307. See Dun. Dig. RE661.

Where plaintiff in replevin alleged that he was owner
and entitled to immediate possession of automobile, de-
scribing it by motor and registration number, and an-
swer was g general denial. plaintiff could prove that de-
fendant's sole claim of title ahd right of possession was
based upon documents tainted with usury, Halos v, N,
196M387, 266N'W26, See Dun. Dig. 8412, ]

Replevin cannot be successfully maintained against a
public officer, who, in course of his duty, seized llquor
possessed for an illegal purpose at time of geizure, Star-
rett v. P.. 198M416, 2TONW131, See Dun, Dig, 8406,

In replevin for a diamond ring, alleging title and right
of possession In decedent, court did not err in granting
defendant's motion for dismisgal for failure of proof. Ex-
sted v. 0., 202M6G44, ZTINWESLY. See Dun. Dig. 8421

Proposition that where a fact of a continuous nature
is shown to exiat at a certalin time, there is a presump-
tion of law that it continues to exist, at least for a rea-
sonable time, does not apply to question of title and
possession of a diamond ring, which 1g too often trans-
ferréed by gift, pledge, or otherwige, Id. 8ee Dun. Dig.
3438. p
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§9332

Officer in Naval Militia may sue enlisted man in re-
plevin to recover equipment. Op, Atty. Gen.

9332. Affidavit.

Plaintiff manufacturer and owner of cab body and
truck bédy held to have sufficient right of posseasion to
maintain replevin against one in possession. Holby v. F.,
186M361, 241NWES. See Dun. Dig. 8406.

9333. Bond and sureties,

A bailee may maintain an action on a replevin bond.
17TM515, 225N'W425.

Bond in amount of value of property as alleged In
complaint, held pr0perlfr nullified. 179ME88, 229N'WS804.

In action on bond only money judgment c¢an be ren-
dered. 180M168, 230NW464.

9384. Requisition to sheriff—Service and return.

In replevin, the officer’'s return on the writ held not
conclusive as to an issue collateral to the writ and levy,
involving the time of seizure only, so as to preclude
proof that the seizure was made on a date later than
that shown by the return, Grossman v, L., 184M446, 238
NW§93. See Dun. Dig. 7818,

The reason of the rule making conclusive an officer's
return on a writ extends only to cases where it is col-
laterally attacked for the purpose of invalidating the
officer’'s proceedings or defeating the writ or some right
thereby acquired. Grossman v. L., 184M446 238NW893.
See Dun. Dig. T818.

9335. Exception to sureties—Rehonding.

Surety on bond in replevin cannot escape liabllity for
damage for retention of property simply because, afte-
bond was given, complaint was amended to increase
amount of damages claimed. General Talking Plctures
Corp. v. J,, 190M236, 251NW270. See Dun. Dig. 8432.

9340. Claim of property by third person,

Faillure by a third party to make claim does not re-
lieve judgment creditor from liability for conversion ln
levy of an execution. Lundgren v, W, 189M476, Z50NWI1.
See Dun. Dig. 3561(65),

Court officer of municipal court of Virginia comes un-
der this section. Op. Atty. Gen., May 17, 1933. A

Liability to third parties for wrongful levy. 23Minn

LawRevT799.
ATTACHMENT

9842, When and in what cases allowed.

1. In general.

Evidence held to sustain finding that property attached
was held In trust for defendant, 172M83, 214NWT71,

Fraudulent conveyances. 172M355, 2156NWHB1T. .

Assignment of farm lease whereby lessor assigned
all his rights and interest thereunder, held not to
constitute a chattel mortgage so as to require filing
in order to be valid apalnst creditor attaching lessor's
interest subsequent to date of assignment. Federal Land
Bank v. 8., 192M21, 256NW102. See Dun. Dig. 1426,

1. Nature of proceeding.

An attachment against one having only a bare legal
title to land without any beneficial interest therein, doea
not create any lien thereon where the creditor had
knowledge or notice of the facts, 173M225, 21TNWI36.

Attachment is a provisional remedy, purely statutory,
and has for its object the satisfaction of such judgment
as plaintiff may recover in his aection, and is a purely
ancillary remedy. Reiling v. W., 202M5b576, 27T9NWETS, See
Dun. Dig. 622(25, 24},

4. In what actions allowed.

Actions for slander of title are not “actions for libel
or elander' within the meaning of this section, 178M
27, ZZ6NW191,

5. At what time may Isasue.

173M580, 218NWI114Q,

Summons must be issued at or before the time the
writ of attachment issues, and there fs no "issuance”
of summons until it is either served or delivered to the
proper officer, and this requirement iz not modified by
the last sentence of this section. 181M349, 232NWEL2,
See Dun, DIdig, 625(34).

8. Jurisdiction, how acquired.

Attaching ship of foreign corporation in Interstate
waters of Duluth-Superior Harbor was not unreasonable
burden on interstate commerce.

93243, Contents of affidavit.

1, In general.

Upon the coming in of a -denial it is for plaintiff to
prove by affidavit allegations of aflidavit. Reiling v, W,
BO2METE, 2TONWETY. See Dun. Dig, 657.

Upon compliance with statutory reguirements writ is-
sues as o matter of right. Id. See Dun, Dig. 623.

2. Departed from state, ete,

Restaternent of conflict of tawa as to domicile and Min-
nesota decisions compared. 15MinnLawRev668,

8. Transfer with intent to defraud.

That defendant is in the act of moving upon land to
make the same a statutory homestead, nor that more
than a year prior to the attachment defendants had of-
fered and attempted te reconvey land to the creditor
in satisfaction of note sued on which was given for part
of the purchase price of such land, held not to consti-
tute fraudulent dispoaition or attempt to dispose of the
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property 80 as to justify attachment, there being no cir-
ﬁ%ng?ff.nces indicating fraudulent intent. 172M547, 216

An affidavit for attachment {s good which charges that
defendant has “disposed of his property and i{s about
to * * * dispose of other property with the intent to de-
lay or defraud his creditors. First State Bank of New
Germany v. H., 18TM602, 245NW829. See Dun. Dig. 636.

Affidavit for attachment that defendant had assigned
and disposed of part of her property with intent to de-
lay and defraud creditoras and was about to assign and
dispose of rest of her property with like intent, held
sufficient. Callanan v. C., 188M609, 243N'W45. See Dun,
Dig. 623, 636.

An actual personal intent to delay or defraud creditora
ia necessary to support an attachment. A preferential
transfer or payment, without actual fraud, does not con-
stitute a dispesition of property with intent to delay and
defraud creditors, s0 as to authorize the issuance of a
writ of attachment. Reiling v. W, 202M576, 279NWALTO.
See Dun, Dig, 629(66).

9345. Issuance, contents and scope of writ.

Z, Held attachable,

Is interest of conditional huyer of personal property at-
tachable? 13MinnLawRev247,

$346. Execution of writ.

2. Levy on personalty.

Situs of corporate stock under the Uniform Stock
l'lj:raggier Act for purposes of attachment. 23MinnLaw

evist,

0847, Inventory, service, and return.

This sectlori is applicable to returns on writs of at-
tachment made under §2150. Op. Atty. Gen. (474bh-4),
Nov. 14, 19835,

All amounts collected by sheriff pursuant to attach-
ment under §2150 should be turned over to county treas-
urer at once, such payments to be subsequently shown by
return of sheriff. Id.

0850. Motion to vacate.

16, In general.

Where there is conflict In the afMdavits or evidence
presented on a motion to vacate an attachment, the de-
termination of the trial court will be sustained unless
{t 18 manifestly contrary to the affidavits or evidencas
presented. FPhillips Petroleum Co. v. J., 182M237, 234NW
11, See Dun, Dig. 662(51).

A writ may be vacated either because statute has not
been complied with In its allowance and Issuance or he-
cause statements of affidavit for its allowance are un-
true, Reiling v. W,, 202M576, 279NW579. See Dun. Dig.
653(20).

6. Practice on hearing.

Where affidavit for attachment and defendant's de-
nial of facts set forth were sufficlent, burden was upon
plaintiff to establish a cause in rebuttal, Callanan v C.,
188MG09, 248NW45. See Dun. Dig. 657n40.

0. Appeal from order dissolving.

Determination of trial court dissolving an attachment
will not be reversed unless manifestly contrary to evi-
gg?ce. Retling v, W, 202MBT6, 2TINWLTE.  See Dun. Dhg.

GARNISHMENT

9356. Affidavit—Garnishee sunmmons—Title of
actlon.—In an action in a court of record or justice
court for the recovery of money, if the plaintiff, his
agent or attormey, at the time of issuing the sum-
mens, or at any time during the pendency of tha
action, or after judgment therein against the
defendant, files with the clerk of the court, or, If
the action is in a justice court, with the justice, an
affidavit stating that he believes that any person
(naming him) has property or money in his hands or
under hiz control belonging to the defendant, or
that such person is indebted to the defendant, and
that the value of such property or the amount of
such money or indebtedness exceeds twenty-five
doltars, if the action is in the District Court, or ten
dollars if in a justice court, and if the plaintiff files
with such affidavit a copy of the complaint when the
complaint has not been theretofore either served om
the defendant or filed in said action, and, provided
further, that no fee be charged by the Clerk of the
Court for filing said copy of complaint, a summons
may be issued against such person, as hereinafter
provided, in which summons and all subseguent
proceedings in the action the plaintiff and defendant
shall be so designated, and the person against whom
such summons issues shall be designated as
garnishee, (R. L. '05, §4229; G. S. '13, §7869; '27,
c. 300; Apr. 17, 1929, c. 215.)
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Garnlshment proceedings usually have to do with per-
sonal property only. 176MI18, 222NW509,

Title to promissory note in cuatody of third person
lﬁla%y be transferred by oral agreement. 176M18, 22ZN'W
Garnishment does not lie in an actlon for specific
performance, where merely as an incident to the relief
asked, an accounting of rents and proflts is sought, with-
out sllegation as to the probable amounts thereof. 176
M522, 223NWI22,

A %a.rnishment proceeding is not a suit which is re-
movable to the federal court under Mascn's U. 8. Code
Tit, 28, §§71, 72, 177TM182, 225NWSI. .

Garnishment was not permitted in action to cancel
assignment of note and mortgage. Willlamson v. G,, 178
M381, 22TNW430.

By answering and appeatring generally in the main
action defendant confers jurisdiction over his person
both in the main action and In garnishment proceeding,
and garnishee by appearing in garnishment proceedin
gives jurisdiction over himself, Chapman v. F., 184M318,
23ENWE3T, See Dun. Dig. 3961

Requirements that summons in main aection must be
issued and affidavit with copy of complaint flled before
issuance of a garnishee summons are jurisdictional.
Chapman v. F.,, 184M318, 238N'W637. See Dun. Dig. 3961,

Garnishment is an ancillary, not an independent action,
Gitloley v. 8., 203M233, 281NW3. Sec Dun. Dig. 3949.

¥rom service of summons to entry of judgment, gar-
nishment ig but a single proceeding, adversary In char-
acter, resulting in a determination of liability of gar-
nishee, Id.

Garnishment may issue “at the time of issuing the
summong” in the msain action, or “at any time during the
pendency of the action, or after judgment therein” Melin
v. A S5NW830. See Dun. Dig, 3969, .

Garnishment action is deemed begun when summons
is_served upon defendant or ls delivered to the proper
officer for service. Id. Bee Dun, Dig, 3949,

Where garnishee voluntarily appears and disclosea he
thereby waives defects in garnishee affidavit and sum-
mong, and irregularities taking place prior thereto arg
not jurisdictional, but it does not follow that thereby
main defendant ls prevented from taking advantage of
such defects if he acts promptly. Id., See Dun. Dig.
39681, (74, 75).

What constitutea lssuance of summons. 1sMinnLaw
Rev44l. '

9357. Proceedings in justice conrt.

A fustice of the peace is entitled to his fees for prep-
aration of notice to the defendant In garnishment pro-
ceedings and for making a copy which is made a part
of the notice by reference. Op. Atty. Gen, Sept. 30, 1930.

9358, In district court.

Maras v, B., 132M1§, 255NWS83: note under §9214.

Wellg v, C,, 194M275, 260NW52(¢; note under 9359.

The garnishee having failed to make a disclosure un-
der oath, judgment was properly taken against him by
default. Security State Bank of Lewlston v. T., 184M1586,
238NWE2. See Dun, Dig. 4008(62), 4011.

Fatel defect in service of garnishee summons was
immaterial where there was general appearance by duly
authorized agent of garnishee. Security State Bank of
{.ga;;riston v. T., 184M156, 238NW52, See Dun. Dig. 3970
Service of a garnishee summons on a person, described
only as an auditnr and agent of garnishee where gar-
nishee is named as Harrls, Upham & Co., without any
showing whether sald garnishee is a corporation or
partnership, or, if a corporation, whether foreign or
domestic, 1a defective, Maras v. B., 122M18, 256N'WS83.
Bee Dun. Dig. 3971, 7814.

Where jurisdiction is obtained of person of defendant
in main action steps taken to bring In garnishee are not
jurisdictional as to him. Melin v. A., 285NWE830. Hee
Dun., Dig, 3961.

A party may institute garnishment proceedings and
carry them through the disclosure without leave of court,
but proceedings subsequent to disclosure are under con-
E)r_ol ogléT%ourt. Gudbrandsen v, P,, 28TNW116. See Dun.

g, .

9350, Effect of service on garnishee—Fees. -

Garnishment attaches and binds all the property and
money in the hands of or under the control of the gar-
nishee at the date of the service of the garnishee sum-
monsg. Firast State Bank of New York Mills v. W., 186
M225, 240NW892. See Dun., Dig. 3957.

Garnishment against a non-resident is a 1
in rem, and jurisdiction can be acquired only by seizing
property under such process, and then only to the ex-
tent of the property seized. First State Bank of New
%c;l;]l{(a:z\)ﬂlls v. W, 185M225, 240NW3892, See Dun, Dig.

Where no property 13 seized in an action against a
nonresident, the proceeding is subject to attack directly
or collaterally at any time for want of jurisdiction. First
State Rank of New York Mills v. W, 185M225, 240NW
892, See Dun, Dig. 5139.

A third party having levied under executlon upon
property claimed to be involved in garnishment proceed-
ings has such an interest in the matter that he may In-
tervene. Firat State Bank of New York Mills v, W,
185M225, 240N'W892. See Dun. Dig. 3999,

proceeding

§936¢0

Where a defendant has deposited money in a Minne-
sota savings and loan corporation under an agreement
entitling her to a certificata for one share of capital
stock for each $100 so deposited, and certlficate repre-
senting such share has not been issued or delivered at
time of service of garnishee summons upon corporation,
court has jurisdiction to order garnishee to execute cer-
tiflcate and dellver same to sheriff for sale as upon ex-
ecution to satisfy judgment obtained agalnst defendant
in main action, irst Nat, Bank & Trust Co. v. M., 193M
626, 289N'W546, See Dun. Dig. 3966.

. Contents of a safety deposit box which can be opened
only by simultanecous use of two keys, one of which de-
ositor has, other of which bank retains, are not subject

0 garnishment. ‘Wells v. C,, 194M275, 260NWb520, See
Dun, Dig. 3967,
It is not contemplated that garnishee shall Interest

himself for protection of hls creditor, defendant in orig-
inal action. Knudson v. A, 199M473, 272NW376. See
Dun, Dig. 3949, 3351,

It is fundamental that plaintiff can assert rights of
defendant against garnishee only as of time of, and not
before or after, service of garnishment summons. Gil-
loley v. 8., 202M233, 28INW3. See Dun, Dig. 3957,

9359-1. Garnishee summons—when effective.—No
garnishee summons served subsequent to the passage
of this act upon the garnishee in any action whereby
a sum of less than $100.00 is impounded shall be
effective for any purpose after two years from the
date of service thereof upon the garnishee unless the
plaintiff, or his attorney, shall prior to the expiration
of such time serve upon the garnishee an afiidavit to
the effect that the action against the defendant ia
being diligently prosecuted and that judgment there-
in has not been entered, or if entered, that the time
to appeal has not expired and that the afidavit is
made for the purpose of continuing the force and
effect of the summons upon the garnishee for one
year. The force and effect of the summons upon the
garnishee may be extended from year to year if the
facts in tho case warrant it by serving a like notice
prior to the expiration of the previous notice. No
such garnishee summons served prior to the passage
of this act upcn the garnigshee in-any action shall be
effective for any purpose after two years from the
passage of this Act unless its force and effect upon
the garnishee is extended prior to the expiration of
gaid time by serving a similar afidavit upon the gar-
nishee as provided for herein. {(Act Apr. 20, 1931,
e. 213, §81, 2; Apr. 24, 1935, c. 241.) .

9359-2. Same.
Superseded Apr. 24, 1935, c. 241, amending this act to
read as set forth in §3359-1.

0360. Property subject to garnishment,

First State Bank v. W, 185M225, 240NW892; notes un-
der §9359.

Wells v, C., 194M275, 260N'WGE20; note under 95359,

1. Held garnishable,

Evidence held to support finding that no relation of
trustee and cestui que trust existed between defendant
and clalmant of garnished funds. Coffin v. P, 190M160,
251INW19,

Money and property in hands of representatlves of an
estate are subject to garnishment. Fulton v. O., 5
M247, 262NW5H70, See Dun, Dig. 3966,

Contingency which will prevent garnishment is not
presented by mere fact of denial by garnishee of obliga-
tion, contingency must affect actual liability of garnishee,
Knudson v. A., 199M479%, 27T2NW376. See Dun. Dig. 3949.

Sanatorium emplovees are not exempt trom garnish-
ment. Op. Atty, Gen, {(90b), July 25, 1936.

3. Held not garnishable.

Clalm under fire policy was not subject to garnishe-
ment, In_absence of sworn proof of loss, even though
there had been an adjustment of the amount of the loss,
172M43, 214N'WT62,

‘Where bilis for labor and material remain unpaid by
a contractor who has agreed to pay all of them as in-
eident to the completion of his contract, money unpaid
on such contract, 18 not subject to garnishment because
;:\}%vg%yment depends upon a contingency. 175M436, 221

A plaintiff may not garnishee property in hia hands
belonging to defendant. Wood v, B.,, 199M208, 2TINW447,
See Dun. Dig. 7837.

Where debtor’'s automobile was seized and taken to
creditor's garage, and garage company assigned (ts
clalm to its president, who commenced action, makin D=
rage garnishee, there was an abuse of process requiring
dismissal of garnishment, Id.

Where there I3 no insurance coverage, insurer cannot
be held liable either In action on policy or as garnishee
in action against insured. Giacomo v. 8., 203M185, 280
NWE53. See Dun. Dig, 3967,
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Moneys held by Minnesota Emergency Relief Ad-
ministration as an agency of the state are not subject
Eo egxaicutlon or garnishment. Op. Atty. Gen. (8431), Nov.

Employees of department of rural credit cannot he
garnighed. "Op. Atty. Gen, (8431), Nov. 25, 19036

4. In genernl,

Finding that money garnisheed was not a trust fund
sustained, 174ME04, Z19NWTES,

Money due to & contractor under a construction con-
tract by terms of which contractor is obligated to pay
for labor and materials used In executing the contract,
but which contractor by terms of contract ia not obligat-
ed to pay before he i8 to receive payment from his em-
ployer under contract, 1 not a contingent liability, Gil-
loley v. 8., 202M233, 281NW3, See Dun. Dig. 3965a.

Garnishment of shares of corporate stock where certifi-
cates have not been issued. 19MinnLawRev808.

9360-1, Property subject to garnishment—Etc,
6gecticm is consatitutional. Franke v. A., 199M450, 2T2N'W
1

f5‘;tatute is not limited to money due at time of passage
of act. Id,

Section 9375 gives defendant right to have isaue deter-
mined as against garnishee. Id. See Dun. Dig, 3982,

98681. In what cases garnishment not allowed,

First State Bank v, W, 135M225, 240NWS§92; notes un-
der $9%369. .

Bank, to which depositor's account was pledged as
gecurity for loan exceeding value of pledge, with ac-
celeration clause, held not subject to garnishment by
creditor of depositor, there being nothing “due absplutely
and without depending on any contingency,” to the de-
positor, H. Lang & Co. v. N., (DC-Minn), 22FSupp689.

Claim under fire pollcy was not subfect to garnish-
ment in advance of sworn proof of loss, although there
had been an adjustment of the amount of the loss under
non-walver agreement. 172M43, 214N'W1T52.

The relationship between the garnishee and the defend-
ant at the time of the service of the garnishee summons
fs the test of liability. 173M504, 216N'W249.

A party shall not be adjudged a garnishes bf reason
of any llability incurred, as maker or otherwise upon
any check or bill of exchange, 173IM504, 216 NW249.

Drawer of check was not sublect to garnishment
though check was glven on condition that i1t should not
be I{(resented for payment until deposit was made in the
bank. 173M604, 218NWY9.

An unpaid check in the hands of a payee attorney, a
art of the procesds of which will, when collected, be-
ong to his client, does not constitute garnishable money
or property, Lundstrom v, H. 186M40, 230NWE64, See
Dun. Dig. 3967,

Contingency which will prevent garnishment 13 not
presented by mere fact of denial by garnishee of obli-
gation, contingency must affect actual liabillty of gar-
nlshee. Knudson v. A, 199M479, 272NW376. See Dun.
Dig, 3949,

Subd. 3,

Bearer bonds situated In sfate may be subjected to
jurisdiction of court in 1k){rm::eedlng in rem or quasi in
rem, Firat Trust Co, v. M, 187TM468, 246NW1, See Dun.
Dig. 2346,

0362. Examination of garnishee,

Security State Bank of Lewiston v. T. 184M156, 238
NWE2 See Dun, Dig, 4008(62), 4011; notes under §9358.

Failure to present the afldavit of non-residency to
the officer taking the disclosure was a mere irregularity
not poing to the jurisdiction over defendant in respect
of the property reached by the garnishment. 17T1M280,
2A14NW26.

There was no abuse of judicial discretion in permitting
a garnishee who was not represented by an attorney at
the disclosure to make a supplemental disclosure. Doug-
las State Bk, v. M., 182M178, 233NW864, See Dun, Dig.
3985,

The garnishee Is not estopped by the facts revealed
by first disclosure; and plaintiff, with the information
thereby Eained, was in posltion to grotect its ri%?ts on
supplemental dlt!r;'lorsurgj Douglas State Bk, v, M., 182
M178, 233NW864, See Dun, Dig. 3985,

Refusal of attorney for automobile liability insurer
to answer questiona rendered judgment against such in-
surer a8 garnishee proper, where affidavits filled were
not sufficient disclosure., Olds Motor Worka v. B,, 189M
639, 250NWb567. See Dun. Dig. 4008, n. 62.

9364. Municipal corporations, etc.—Procedure.

Assignment of future wages pursuant to this sectlon
held not to preciude discharge of the assignor in bank-
ruptey. Strane v. 8., (USCCA8-Minn), 87F(2d)366,

Magon's Stat. 1927, §§4135 to 4137, relating to assign-
ment, apply to salary of elective county commissioner.
Murphy v. C., 187TM6b, 244N'W335. See Dun. Dig. 566.

A public achool teacher may be garnisheed on open
account or note. Op, Atty. Gen., Feb, 17, 1933,

School districts may accept assignments of wages Is-
sueds‘%y district employees. Op. Atty. Gen. (15%a-1), May

2, .
This section does not apply to state officers or state
departments. Op. Atty. Gen. (8431), Nov. 1, 1934,
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State officers and employees may assign earned salary
or wages hut cannot assign unearned salary or wages.
Op, Atty. Gen. (270m-6), June 5, 1935.

Lawa 1937, c. 95 [§§4137, 4137(n)} does not permit con-
tract between state and officer or employee for monthiy
deduction, Op, Atty, Gen. (707b-11), July 28, 1337.

93686. Claimant of property to be joined,

181M404, 232NW631, See Dun. Dig, 3975.

3. Pleading-—-Burden of proof.

The use of the word “Bank™ instead of “Company” in
the name of tha clalmant did not affect the situation;
ng one was misled or prejudiced thereby. Hancock-Nel-
gon Mercantile Co, v. M., 182M426, 234NW636, Sea Dun.
Dig. 4001,

5. Practice.

A referee appointed by the court may bring in a claim-
ant without a direct order of the court to @o so. Han-
cock-Nelson Mercantile Co. v. M., 182M426, 234NWE96.
See Dun. Dig. 8318(42).

Third party clalmant failing to appear and intervene
In compliance with order held barred. Hancock-Nelson
I\%%Iécantile Co. v. M, 182M426, 234NW696. See Dun. Dig.

6. IE‘_ridence.
Finding sustained that fund sought to be impounded
by garnishment belonged to interveners rather than de-

Sgggants. Pesis v. B., 190M563, 252N'W454, See Dun. Dig.
a.

9367, Proceedings when debt or title 1s disputed.

5. In general,

Hancoek-Nelson Mercantile Co. v. M., 182M428, 234NW
696: note under $93686.

Disclosure 13 not conelusive or final against plaintiff.
Gilioley v, S, 203M233, 28INW3. See Dun. Dig. 3986

1. Exclusive mode of controverting disclosure,

Mere fact that insurer denles liability does not relleve
it from duty of responding If and when facts show lia-
bility. Knudson v, A., 199M479, 272NW376. See Dun.
Dig, 3988,

2. Not matter of right.

When garnighee denies llability upon full disclosure,
plaintiff is entitled to file a supplemental complaint
against garnishee only by leave of court obtained upon
a showing that there iz probable cause that garnishee
is liable as such. Gudbrandsen v, P, 28TNW116. See
Dun, Dig, 3991,

6. When not anllowed. .

Service of garnishment summons does not change
rights of parties except insofar as same may transfer to
plaintiff whatever claim defendant has against garnishee,
Knudson v, A, 199M479, 27T2NW376. See Dun, Dig. 3356,

Named assured having given due notice of happening
of accident, and garnigshee liability insurer having de-
fended him in sction out of which plaintiff's recovery
resulted, garnishee cannot complaln of lack of notice
from additional assured, absent showing of harmful re-
sult to garnishee. Id, See Dun, Dig. 39366,

7. Practlce,

Garnishees being liable on public contractor's bond,
or not at aill, there could be no recovery as against them
in absence of compliance with §9705. Shandorf v, 3., 198
M92, 268N'WB41, See Dun. Dig. 3952

A garnishment action i3 begun by the service of sum-
mons as of date thereof and a supplemental complaint in
garnishment is a continuatton of garnishment 86 begun
and not commencement of a separate action. Gilloley v.
8, 20301233, 281INW3. See Dun, Dig, 3949,

“Probable cause"”, means some showing by evidence
which fairly and reasonably tends to show the existence
of facts alleged. Gudbrandsen v, P, 28TNW116. See
Tun, Dig. 3995,

8. Fraudulent conveyances,

1f garnishee holds property by title that Is void as to
defendant’s creditors, he may be charged therefor al-
though defendant could not have maintained such actlon,
Knudson v. A, 199M479, 272NW376. See Dun. Dig, 3966.

10, Appeal,

Order granting plaintiff leave to flle & supplemental

complalnt againat a garnishee held not appealable. 172
M368, 215NV§516. & PP

9368. Time for appearance in garnishee proceed-
ings.
‘Removal on default. 177M182, 226NWS9.

9378. Amount of judgment.

Judgment may go against garnishee without nstice
to defendant as to whom jurisdiction has been obtained.
Dahl v, N, 180M119, 230NW476(2),

‘Whera such judgment has been pald defendant’s metion
filed four months later Is properly denled. Dahl v. N.,
180M119, 230NW4TE(2).

Insurer defending auit for damages agalnst insured,
held liable as garnishee for amount of gud ment, in view
of its conduet of the defense. 131MI133, 231NWS17,

9875. Court may determine value, make orders,
ete.

Section 9360-1 dees not deny to defendant any right
it has to cross-examine state as garnishee. Franke v.
A., 199M460, 272NW1i65. See Dun, Dig. 3986.
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9376. Proceedings when garnishee has lien.

No judgment agalnst garnlshee was warranted where

the only property he held was right of redemption from
mortgage foreclosure, Douglas State Bk, v. M., 182M178,
233NWEg4, See Dun. Dif. 8967,
Plaintl® held not entitled te judgment -against garni-
shee holding $10,000 mortgage as security for indebted-
ness of $6,000 whers mortgage was long In default and
defendant had notiled mortgagor that he would satisfy
mortgage if garnlshee was paid. Rushford State Bank
v. B, 194M414, 260NW873. See Dun, Dig. 4008.

9380. Minimum judgment in justice and district
courts.

Where plaintiff abandoned a garnishment proceeding
without glving any notlce of that fact to the garnishee,
who appeared in court on return date ready and willing
to make a disclosure, court did not err in awarding costs
to garnishee., Physicians and Dentists Ser. Bur, v. L,
196M591, 265NW§E20. See Dun. Dig. 4016.

9388, Discharge of attachment or garnishment.

Bond to retease garnishment, reciting that there is a
stated sum of money In the possession of the garnishee,
held to estop the principal and suretles from denying
that there was any garnishable property in the hands
of the garnishea. 151M404, 232N'W631. See Dun. Dig. 3975,

After the filing of an approved supersedeas bond In the
Supreme Court, s prior garnishment or levy under ex-
ecution may be vacated and released where respondent’s
rights are amply {Arotected by the bond. Barrett v. S,
184M107, 28TNW88l, See Dun, Dlg. 333.

INJUNCTION

9385. How issned—Effect on running of time.

Action to restrain interference with plaintiff's lawful
uge of jts manufacturing plant, which had been closed
by national guard to avold mob violence, held not to
have become moot though troopa had been removed,
where executive officers maintained they had right to
such procedure. Strutwear Knitilng Co. v. 0., (USDC-
Minn), 13FSuppl84.

While courta of equity will not interfere with the
action of corporate officers as to acts within their powers
end which invoive an exercise of discretlion committed
to them, it wil]l stay those ncts which are ln excess of
zlxgzthorlty or in violation of their trust. 172M110, 216NW

Equity has Jurisdletion to enjoin and abate nuisances,
witheout jury trial. 174M457, 219INWTTQ.

Court @id not err in refusing defendant an injunction
restraining plaintiff for all time from conducting busi-
ness or having employment in Its stockyards, (Mason's
U. 8. Code, Title 7, §l81, et seq.) 176M2034, 221N'W20.

A contract whereby a surgeon and physician agreea
not to practice his profession within a radiug of 25 miles
from a small municipality for a perlod of 5 years, 18
valid andvgrotactlon will ba given by lnjunction. 176M
431, 221NW643,

Injunctlon does not lie against a municlpality and its
officers to reatraln enforcement of special assessments
t‘t_t’_ééaglé:hey are certlfied to county auditor, 176M76, 222
4 .

One or more taxpayers may enjoin the unauthorized
acty of city officials, seeking to impose liabillty upon
the city or to pay out its funds, 177Md44, 224NW2EI,

The city 1s not an indispensable party to a suit by
taxpayers to_enjoin unauthorized acta of city offieials.
17TTM44, 224NW26l.

One having onlf a purporied coniract, signed by a clty
official Is not an indispensable party, 17TM44, 224NW261.

Injunection was proper remedy to restraln clty from
tmg{roperly revoking taxlcab license. National Cab Co.
v, K., 182M162, 233NWRI8. Bee Dun. Dig. 4480,

Relief by injunction against the laying out of a publie
street, where nothing has been done except the adoption
by the city council of a prellminary reseolution appoint-
ing commissioners to view the premises and assess
benefits and damages, |s premature, Haeller v, S, 18IM
353, 23INW461. See Dun. Dig. 4480,

Where no appeal {8 provided for from an order layin
out the street, except on_ the question of benefits an
damages, the landowner whose property is taken or dam-
aged has an adeuuate remedy at law by certlorarl to
review all other questions ralsed, Heller v. 8, 182M353,
234NW461, See Dun. Dig. 4472(44),

Court properly refused to enjoin former employee of
oil company from taking employment with another oil
company. Standard Qll Co, v. B, 1356A483, 243NWT01,
See Dun, Dig, 44784,

Injunction to restrain spreading of school tax will not
issue where taxes involved have peen spread and part of
them coliected. Republic I. & 8. Co, v. B, 18TM373, 245
NWGE15. See Dun. Dig, 4487, 953ba.

Suit by bondholder prior to demand on trustee to aue.
North Shore Co. v. B, 188M433, 24TNW3505.

District court has no jurisdictlon to enjoin adminis-
trator from selling land under license of probate court,
%i;axdinger v. B, 188Mé621, 248N'W47. See Dun. Dlg. 7770,

c.

Easement for highway {a sufficient title to su‘l)v:ort
injunction by state. State v, Nelson, 189M87, 248NW751,
See Dun. Dig. 41565, 4157, 4180.

§938¢6

Facll; ‘thg.t ilefendant‘atconc}ltilcltl ml ?r!trlr&inal é?d ngthba:_r
to relle njunction to which plain wo er-
oo b entitiad o Sonte Ov. Nelhon, 189M8T,  248NWIBL,
See Dun. Dig, 4190, 7271

The criminality of an act, or seri¢s of acts, does not
bar injunctive relief if otherwise there is ground for it
Fitchette v, T, 101M582, 254NW910. See Dun. Dig. 4483c.

Injunction is a proper remedy to prevent a layman
from practicing law. 1d. See Dun. Dig. 4483a.

Cheese factory being a lawful business, and entitled toa
reasonable use of creek In common with all riparian
owners, above and below, court should only enjoin that
use thereof which evidence shows to be productive of
nuisance. Satren v. H., 202M553, 27INW36L. See bun.
Dig. 7271. )

Title to publle office will not be tried In a suit for in-
junction against a claimant. Doyle v. R, 2806NW480. See
Dun, Dig, 44886,

Courts should be reluctant to interfere with political
matters by granting equitable relief., Repsold v, I, 285
NWS§27. See Dun. Dig. 4485.

Court will not grant injunective relief against viclators
of statutes where there Is an adequate remedy at law.
State v. O'Neil, 286 NW316. See Dun, Dig 4472,

Injunction may be brought agalnst places selling liguor
illegally., Op. Atty. Gen. (494b-21), Apr. 30, 1836,

93886. Temporary injunction when authorized.

1. In general.

Injunction granted to enjoin enforcement of order of
state industrial commission establishing minimum rates
of wages for women and minors upon condition that em-
ployers give bond in order to insure employees the
minimum wage prescribed in event ovder should be held
valld. Western Unlon Teélegraph Co. v. 1., (DC-Minn),
24FSupp3d 0.

When the nature of the questions which arise upon a
suit for Injunction makes them a prober subject for de-
llberate examination, and If a stay of proceedings will
not result in toe Ereat injury to the defendants, it is
proper to preserve the exlisting state of things until the
ﬂlghts of the parties can be fairly and fully determined.

1f the gquestion® presented are grave and difficult and
the injury to the moving party will be certain, substan-
tial, and irraparable if the motion for temporary injunc-
tion ia denied and the final decision Is favorable, while
if the motion is granted and the decision 1s unfavorable
inconventence and loss to the opposing party will be
inconsiderable or he may be protected by a bond, the
injunction usually should be granted. .

The granting of a temporary injunction rests in the
discretion of the trial court. 172M173, 216NW215.

Granting or denial of a temporary injunction against
the enforcement of an _ ordlnance, always {nvolves an
element of discretion. 175M276, 231 NWG.

A temporary injunction should not be made condltiona)
gn the surrender by the party to whom it is granted of
& dubsiantial cavse of action or defeénse al lsaus ln the
sult. 177TM318, 225N'WI1h0.

Restraining order to prevent city from paying expenses
of officers in attending convention, held properly denied.
180M293, Z230NW7TBS.

Granting of a temporary injunction lles largely in
digcretion of trial court. State v, Nelson, 189M387, 248N'W
761. Bee Dun. Dig. 4490,

Where, on applicatlon for temporary injunction, it
appears from verifled complaint and supporting and op-
gosing’ affldavits that a bona fide issue i3 raised that can

e determined only upon a trial of such Issue and thers
i reasonable probability that plaintif may establish
his right to an Injunction, trial court may, in its dis-
cretion, order issuance of a temporary fhjunction. Math-
wig v. O, 190M262, 251INW518. See Dun. Dig. 4490, 4495,

A temporary Injunction should not issue where the
complaint 1s demurrable for want of a NDecessary or indis-
pensuble party defendant. Cheney v. B., 19§MG586, 259
NWES., See Dun. Dig. 4499a.

Trial court held not to have erred In granting & tem-
porary injunction to restraln county board and county
auditor from recommending to state t&aX commission a
refundment of taxes on part of personal property owned
by a corperation. School Dist, No. 1 v. L., 135M14, 261NW
4306. See Dun. Dig. 4480.

(Generally injunction will not bhe granted against public
officers 1o restrain them from exercising discretion
where they are entrusted with discretionary power, and
such officers will not be restrained from performing
official acts which they are hy law required to perform
or acts which are not in excess of the authority and
dlacretion reposed In them, but the¥ may be enjolned
where acting In breach of trust, or unlawfully or with-
out authority or threatening to do s0, and such acts
'i'i's‘é result in irreparable injury. Id. See Dun. DIg,

Object of a temporar
Ing condition untt
Dun, Dig. 4489.

Granting of a temporary Injunction rests largely in
discretion of trial court. Id. See Dun. Dig. 4490(89).
temporary Injunction s generally denied where
answer fully and positively denles all equities pleaded
in complaint, but that rule is not inflexible. Id. See
Dun, Dig. 4490(%4).

injunction is {0 maintain exist-
trial and deciston of action. Id. See
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Possession is not essential to action to enjoin obstruc-
tion of prescriptive right of way over land., Schmidt v.
K. 196M178, 266NW347. See Dun. Dig. 4476a.

Granting or refusal of a temporary injunction Is with-
in sound discretion of trial court. State v. Tri-State
Telephone & Tel. Co.,, 198M537, 26TNW489%. Seée Dun.
Dig. 4430,

Trial court dld not abuse its dlscretion in denying
plaintiff’'s motion for a temporary injunction to restrain
a contract with public officials where It appeared that
no contract would be entered into pending suit. Id.

Wisdom or expediency of a proposed expenditure of
public moneys is to be determined by legislature or lo-
cal authorities but whether a given expenditure is for a
public purpose may be determined by court. Behrens v,
C., 199M3I63, 27TINWE14, See Dun., Dig, 1589,

Although pleadings in a proceeding to obtain igsuance
of a temporary injunction will determine, as pleadings,
whether case is one in which such a writ may issue, they
will, if wverified, be considered as affidavits tending to
prove or disprove claima of respective parties. Id. See
Dun. Dig. 4492,

Denial of equities will not prevent a temporary in-
Junction from issuing., Id. See Dun, Dig, 4495,

On appeal from order granting temporary injunetion,
court does not go into merits of controversy. Id.

Generally a resident taxpayer has sufficient property
Interest in municipal funds to seek to enjoin the illegal
expenditures thereof by municipal officers. Id. See Dun.
Dig. 7315.

bject of a temporary injunction is to maintain mat-
ter in controversy in its existing conditien until judg-
ment so that effect of judgment shall not be impaired by
act of parties during litigation. First Nat, Bank v, S,,
201M359, 2T6NW2HD, Sec Dun. Dig. 4489,

Upon a showing that a subsequent encumbrancer has
tendered to a prior encumbrancer entire amount due on
a mortgage, together with costs, disbursements, and at-
torney's fees required by statute, court may enjoin fore-
clesure of mortgage until disputed issues in case are
determined, Id. See Dun, Dig. 4483.

While an injunction may issue to protect the possession
of office incumbent againat a claimant whose title 1a in
dispute, issue of possession pendente lite becomes moot
{f claimant, under a certiflcate of election, goes into pos-
session of the office. Doyle v. R, 285NW480. See Dun.
Dig. 4486. .

Purpose of a temporary injunction is to preserve status
quo 80 that parties may not lose by their acts pendente
lite impair effect of judgment to be rendered, Jannetta
v. J., 285NW619. See Dun. Dig, 4489,

Where there Is reasonable probability that plaintiff
may establish & cause of action and the status quo ought
to be preserved pending litigation, the issuance of a tem-
porary injunction for such purpose is largely in the
discretion of the trial court., TId. See Dun. Dig. 4490.

Where the trial court in fssuing a temporary injunc-
tion indicated a willingness to modify it upon motion as
belng excessive in some respects, if the parties did not
agree upon the modification themselves, this court will
not consider any question of such excessiveness of re-
straint in the absence of presentation of the question
below upon a motion to modify. Id. See Dun. Dig. 384,

When s small loan business, catering to the large claas
of the poor and necessitous wage earners, Is 30 conducted
that in every loan made usury statute is flagrantly and
intentionally violated, and there is no adequate or effec-
tive remedy which borrowers are willing or able to use
to obtain redress for violation, it constitutes a public
nuisance which may be enjoined. State v, O'Neil, 286
NW3l6. See Dun, Dig, 4472, 4473,

Action for injunction being maintainable, interlocu-
tory orders granting ancillary remedy of receiver and a
temporary injunction must be upheld, where record shows
no abuse of judicial discretion. Id. See Dun, Dig. 4490,

1n actlon to enjoin violation of usury statute by small
loan business court did not err in retaining receiver
in custody of evidence, notes and decuments pertaining
to defendant’s usury husiness pending ocutcome of trial.
Id. See Dun. Dig, 4490.

Discretion to deny injunction against trespass and
ruisance. 12MinnTawRev5i5.

2. Breach of contraet.

Regardless of lack of mutuality of remedy, injunction
will lie if court can by its decree Aassure parties that its
operative effect will be wholly without injustice or op-
pression to either party. Peterson v, J.,, 204M300, 283N'W
561, 8ce Dun. Dig. 44793, . .

Where an established business has been #8o0ld with its

ood will and there is a valid covenant not to compete
n certain territory, breach i3 regarded as contrelling
factor and injunctive relief follows almost as a4 matter
of course. Id. See Dun. Dlg. 4479,

5. Restraining sult or proceeding.

In action to enjoin foreclosure of $2,300 mortgage on
ground that $1,500 thereof has been pald, it {s held that
mortgagor is entitled to relief asked. Granberg v. P,
195M137, 262NW166. See Dun, Dig. 4477 .

Our district courts are courts of concurrent jurisdic-
tlon, and when one acquires jurisdiction over an action
and parties thereto, 1t is an excesa of jurisdiction for
another, by injunctional proceedings against parties, to
attempt to restrain further proceedings in court first
acquiring jurisdiction. State v. District Court, 195M
169, 262NWIESE. BSee Dun. Dig, 2758, 4477.

-furisdiction iy not subject teo collateral attack.
W400
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8. Issuance of bonds,

Since legisiature has provided an exclusive remedy for
contesting valldity of “elections” called and conducted
in an illegal manner, a prayer for equitable relief pre-
miged solely upon alleged invalidity of school bond
“election” was properly denied. Repsold v, I, 285NW
827. See Dun. Dig. 4480.

9387. Notice of application—Restraining order.

Issues of fact in & pending action are not triable on
ia.somotion for a temporary injunction, 177M318, 225NW

In actlon te temporarily or permanently enjoin a
sheriff from selling on execution certain real estate of
which plaintiff claims to be the owner, execution credi-
tor is a necessary party defendant. Cheney v, B, 13iM
586, 259NW59. See Dun. Dig. 4499%a.

9388. Bond required—Damages,

Where a bond ig given on the issuance of a tem-
porary injunction the court may permit the dismiasal of
the suit without prejudice, and leave the defendant to
its remedy at law for damages on the injunction bond.
}[Ir;)ited Motors Service v. Tropic-Aire, (CCAS8), BTF(2d)

Where temporary injunction was dissolved by order,
and, without a vacation of that order or a reinstate-
ment of the injunction, another order was made pur-
porting to stay proceedings, held that surety was re-
leased. 177TM103, 224NW700.

State is not required to furnish a bond in order to
procure 8 temporary writ of injunction. State v. Nelson,
189MSE7, 248N'W751. See Dun. Dig. 4499,

A judgment of voluntary dismissal by agreement of
partles to action in which a restraining order has been
issued is not an adjudication that restraining order was
improvidently or erroneously issued. American Gas
Mach. Co. v. V., 204M209, 283NW114, See Dun. Dlg. 4499,

In suit on injunction bond, reasonable rental value of
builldings during period when they would have been com-
pleted but for injunction {s a proper measure of damages.
Detroit Lakes Realty Co. v. M., 204M490, 284NW6), See
Dun, Dig. 4499,

. It was not reversible error for trial court to permit
jury to assess damages for Increased constructlon costs:
incurred because of injunction, Id, See Dun. Dig. 4499.

In suit on injunction bond, actual payment of attor-
ney's fees iz not a conditlon precedent to recovery there-
for. Id. BSee Dun, Dig, 4499,

In action upon injunction bond to recover damages
for improvident issuance of injunction, it was improper
to strike whole answer as sham where it contained a
qualified general denial and no speciflc allegation which
took the question of damages out of the general denial,
Lund v. G.,, 285NW534. See Dun, Dig. 4489,

RECEIVERS

9389. When authorized.

1. In general.

The appointment of a receiver does not affect the
rights of parties who dealt with each other in good faith
before notice of the appointment., 172M24, 214NWT50,

Contempt in faillng to convey property to receiver.
172M102, 214N'WT76.

Propriety of ex parte appointment cannot be ques-
tioned in subseguent proceedings, where no appeal was
taken from order denying motion to vacate the appoint-
ment. 172MI193, 214N'WEES,

Diirections in order appolinting receiver in mortgage
toreclosure must be construed in harmony with law per-
taining to foreclosures, and a receiver was not author-
ized to pay taxes or interest on prior incumbrances fall-
ing due subsequent to sale, and no income derlved dur-
ing the yvear of redemption could be applied to the pay-
ment of taxes or interest. 172M193. 214NWBS836.

Receiver could apply rents and profits to payment of
such taxes and interest prior to foreclosure sale. 172
M192, 214NWESE,

The duties of a receiver are to preserve the property
pending receivership and all expenses a3 well as com-
pensation for services are payable out of income and
if that 1z insufficient out of the property itself., 173MIi0,
216N W2h2,

The selection of the recelver lies with the court ap-
pointing him. 173M493, 21TNW940.

The appointment of a receiver where the cmﬁ%ﬁl&s

The propriety of making an appointment of a re-
ceiver is In a megsure within the discretion of the trial
court. 175M138, 220N'W423,

In a proper case a receiver may be appointed without
notice, 176M138, 220NW423,

If a party for whom a receiver is appointed without
notice appears generally and is heard on the merits he
cannot complain of earlier order because he was not
served with notice. 175M138, 220N'W423,

Without proof of insolvency or inadequacy of security,
the non-payment of taxes, not shown to jeopardize title
or security during year of redemption, does not war-
rant appointment of recelver in action to foreclose
mortgage. 176M7T1, 222NW516. R

Appointment of receiver held sufficlent judicial de-
termination of insolvency. Miller v. A, 183M12, 235NW
§22, See Dun. Dig. 4573,
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The management of the companhy, a foreign corpora-
tion, having been found dilipent, eMclent, and honest,
and guilty only of mistakes which have been corrected
and are not likely to be repeated, the business being
large, going, and solvent, with nothing in its nature or
condition to require such action, it was not an abuse of
discretion to refuse to appoint a receiver to wind up
its busineas in this state. Barrett v. 8., 183M431, 23TNW
15. Bee Dun., Dig. 8248,

Statute Is not exclusive as to appointment of receivers
and court may under its general equity powers appoint
recelvers in other cases In accordance with existing
practice. Asleson v. A., 188M4%6, Z4TNWGET9. See Dun.
Dig. 8248(31).

A receiver 13 not to be appointed when moving party
h;.g) an adequate remedy at law. Id. See Dun. Dig. 8248
( .

Purchasers of muskrats held not entitled to recelver-
agtp against-purchaser of land from fur farm company.
I N

Contract of purchase of muskrats in pairg held not to
glve purchasers llen upon property of fur farm company
which was sold to a third party. Id.

‘When a creditor applying for appointment of recelver
has no right to, Interest in, or lien upon property In
question, appointment will be refused, Id.

Appointment of a receiver for a judgment debtor's
nonexempt property in proceeding supplementary to ex-
ecution is discretionary with court. Ginsberg v. D, 191
M12, 252NW669. See Dun. Dig. 3549.

Matter of appointing a receiver lies largely in sound
digeretion of trial court. Schultz v. B, 195M301, 262NW
877. See Dun. Dig. 8248,

Appointment of a recelver is largely a matter of dis-
cretion to be cautiously and sparingly exercised, and
action of court will not be reversed on appeal except
for 8 clear abuge of discretion. House v, A., 19TM283, 26§
NW739. See Dun, Dig, 6460,

A district court has the power to appoint a receiver
“ex parte” only in cases of extreme emergency. State v,
Digtrict Court, 204M415, 283NW738. See Dun. Dig. 8249,

Court appointing recelver in mortgage foreclosure pro-
ceedings had jurisdletion of the reciever following sale
under mortgage, receiver belng an cofficer of the court.
Fredin v, C,, 286NW615, See Dun. Dig, 6463,

By two hearings upon notice and orders to show cause
why recelver erroneously appointed ex parte should not
continue pendente lite, error was cured or rendered
isréf;;)cuous. State v. O'Nell, 286NW3L6. SHee Dun, Dig.

Action for injunction being maintainable, interlocutory
orders granting ancillary remedy of receiver and a
temporary injunction must be upheld, where record shows
no abuse of judicial discretion, Id. See Dun. Dig. 8243a.

3. Action by corporantion against officer,

In a preper case a receiver may be appointed with-
out notice, 17bM138, 220NW423.

3. Controversy between ecorporation stockholders.

Milier v, A., 183M12, 236NW622; note under §9191.

A court of egquity will protect minority stockholderas
against the fraud of a majority and preferred stock-
holders without voting power against stockholders hav-
ing the sole voting power. 175M138, 220N'W423.

Stockholders of a foreign corporation, which has for-
feited its charter and terminated Its exlstence, may
prosecute an action for appointment of a receiver (and
for judgment for money due to be entered in the name
of the receiver) to marshal corporate asdsets in state,
and to pay creditoras mnd distribute residue to stock-
holderd. Such an actlon does not seek the exercise of
any visitorial power over the corporatlon. Lind v. J.,
183M239, 236N'W317. See Dun. Dig. 2185

This section held without application in an action by
stockholders of a foreign corporation which has for-
feited itz charter for the appointment of a receiver and
the marshaling of asaets and distribution thereof. Lind
v. J, 183M23%, 236NW317. See Dun. Dig. 21385,

That but three of ten directors, and one of three
Hquidating committeemen, were indebted to corporation,
nothing more agpearlng. held not to show conflicting
interesta of asuch nature as to justify appointment of
recelver. Zwick v. 3., 136M308, 243N'W140.

In absence of Imminent danger of loss, or need for
surmmary rellef, a recelver should not be appecinted for
solvent corporation on petition of minority stockholders,
Rule applied to banking corporation in voluntary
liquitdation and without creditors. Zwick v. 8., 186M304,
243N'W14). See Dun. Dig, 2138,

Right of minority stockholders to have a recelver ap-
polnted. 19MinnLawRev703.

4, Inselvent corporations,

A Beneral creditor, by virtue of the power of equity
or by virtue of this section, has a standing before. the
court equal to that of a judgment creditor as contem-
plated by section $013, except as to the burden of proof.
173M493, 21TNWI40.

11. Foreign recelvers,

}.ocal receiver for forelgn corporation. 16MinnLawReyv

13. Collection of ansets.

A recelver cannot attack a chattel mortgage as velid
s to creditor because not recorded, without showing
that he occupies a status to assall It. 176MA4T7, 220N'W

400.
G. 8. 1923, 58345, does not apply to general creditor,
but to such as are armed with process, or to a receiver

§9392

representing creditors and vested with the right to at-
tack. 176M47, 220NW400.

15. Clalms agaoinst receiver. .

A receiver cannot assert that the rights of creditors
have intervened to defeat a claim of duress and undus
influence, since the receiver has no greater right than
the defendant in receivership. Winget v. R. (CCAB),
69F(2d)326. See Dun. Dig. 8247. -

When recelvers take over mortgaged real estate for
the benefit of their trust estate, they are ordinarily
obliged to pay current taxes as they accrue, whether the
taxes are mere charges against and liens upon the prop-
erty, or are the personal obligations of the owners. Hen-
nepin County v. M. (USCCAS), 83F(2d4)453, 31AmB(NS)89.
Cert, den., 299US555, 57SCR16,

Preferences in prereceivership claims In equity re-
ceiverships., 15MIinnLawRev261,

18. Accounnting. .

In receivership matter, evidence held insufficlent to
sustain order surcharging receiver's account in amount
of $5,181.25, incident to conducting buasiness of corpo-
ration. Dissolution of Fairmont Auto & Rerlty Co., 131
M603, 254NWE07. See Dun. Dig. 2138, 2158.

19. Attorney’s fees,

General counsel of lessee of railroad in receivership
held properly denied an allowance from recelvership
estate for services rendered. Mitchell v. Whitman, (CCA
8), 94F(2d)917.

The fixing and allowance of fees of an attorney for
a receiver are largely in the discretion of the trial court
and wlill not be disturbed except for an abuse of such
discretion, I73M619, 216N'WT84.

. Feen,

Where there |s due notice and opportunity to be heard,
the court having jurlsdiction and control over a re-
celvership proceeding has power and juriadiction te fix
}:hegtea%s t?:t recetveé:is anld atto;ineve{) efmployhed therein, so
on e proceeding Is pending before tha court, Todd
v. H., 185M44, 240NWI110. See Dun. Dig. 110

9391-1. Deeds and conveyances validated.—That
a!l deeds to real property within this State, heratofore
given by a receiver or receivers appointed in another
state where the sale was confirmed by a court of such
state, be, and the same hereby are, declared to be in
all respects legal -and wvalid conveyances. "This act
shall not apply to any action now pending. (Act
Mar. 12, 1935, c. 41.)

JUDGMENT

8302, Measure of relief granted.

14. In general.

Res judicata. 172M290, 215N'W211,

A judgment entered In a default case did not exceed
the prayer in the complaint. 1§1MH59, 23INWG586. See
Dun. Dig, 4996(70).

A Judgment entered on a verdict directed for the de-
fendant on the ground that the defendant was not au-
thorized by the law under which it was organized to
execute the promissery notes alleged as causes of ae-
tlon by the receiver of the payee bank, Is not a bar to
action for money had and received. Turner v, V. 182
M115, 233NW856. See Dun. Dig. 5I184(18).

One obtainlng a Judgment in an actlon to cancel a
deed for costs and disbursements could not maintain a
subsequent action to recover damages for expenses in-
curred, disbursements made and attorney’'s fees, etc.
Benton v, B, 183M584, 23TN1W424, See Dun, Dig. 5163.

1. On defanlt.

Where judgment js entered agalnst a defendant by de-
fault, relief granted must be within allegations of com-
plaint and within demand for relief, Unlon Central Life
Ins, Co. v. P, 190M360, 251NW911, See Dun, Dig. 4996,

2, After answer, .

Rule that court is without jurisdiction to diapose of
Issues not tendered by the complaint, or toward relief
beyond ita scope, does not apply where Issue is joined
and there iy a trial resulting in judgment. 176M117,
222NW527.

Judgment for defendant on actlon on contract, held
gzostN{)‘zﬂ'ﬂln subsequent actlon in conversion. 178M83,

‘Where proof shows a right of recovery under allega-
tions of a complaint it should be had, even though it
falls short of ‘establishing all ita averments, Cashman
v. B., 195M195, 262NW216, See Dun, Dig. 5041,

Where a contract for sale of o burglar alarm system
guaranteed efficient operation of system and agreed to
return to vendee [ull purchase price if vault of vendee
was entered and loas gusgtalned, system failing to respond,
and & money loss considerably less than purchase price
wasg sustained when burglars entered vault and system
failed to warn of burglary, and trial court found that
damages were liquidated by contract and defendant does
not appeal nor plaintiff complain of that feature of case,
question of liquidated damages 18 not determined, but
trial court erred in requiring return of property on re-
payment of purchase price, since it was not a suit for
rescission. Satanta State Bank v. O., 196M4230, 266NW303,
See Dun. Dig. 8624.

In action for damages for failure to furnish a title to
real estate consistent with terms of purported agree-
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ment, unverified replies denying generally matters of
public record set up in verified answers may be stricken
and judgment ordered entered for defendants on a show-
ing, by aMdavits, that allegations therein were sham.
Berger v, ., 198M513, 270N'W589. See Dun, Dig, 7664,

A judgment is conclusive, as between parties, of facts
upon which it is based and all legal congequences result-
ing from its rendition, and it may be enforced by parties
thereto, though judgment may be also for beneflt of a
third party. Ingelaon v, O, 139M422, 2T2NW2ZT0. See
Dun, Dig, 1895, 5164, 5155, 5161, 5162,

Recovery cannot be had in an action for malpractice for
technical assault upon ground that patient dld not con-
sent to treatment administered by physician and surgeon,
where upon trial negligence was only ground of recovery
agserted, and right of recovery for such assault and
battery was asserted for first time on motion for new
21614&11. Nelson v. N, 207M505, 27T6NW&(1l., See Dun., Dig.

3. Conclusiveness and collateral attack.

Where actlon was dismissed In this state on the
ground of rendition of judgment in another state in-
terventlon of attorneys after such dismissal to vacate
order of dismissal and permit enforcement of lien of
attorney, held not a collateral attack on the forelgn
judgment. Bynam v. M, (USCCAB), 47F(2d)112, Cert.
den, 283US8564, H18CR648,

A plea of nolo contendere is an admission of gullt only
for the purpose of the case, and the defendants are not
estopped to deny the facts upon which the prosecution
was based in a subsequent civil proceeding, Twin Ports
Qil Co. v, P, {(DC-Minn), 26FSupnl6s.

Plaintift's attorney held not concluded by a dismissal
gecured by plaintiff pursuant to a settiement. Id.

Oral evidence tending to show that summons had never
in fact heen served on corporation was a collateral at-
tack on judgment, and was properly excluded in re-
celvership proceeding., Miller v. A, 183M12, 235NWE22.
8ee Dun. Dig. 5141(7),

Judgment creditor having proven that the claim upon
which the judgment rests existed prior to the convey-
ance, he need not prove that it was a valid claim. Lar-
gon v. T., 185M366, 241NW43, See Dun. Dig. 3908.

A fudgment creditor attacking a conveyvance as fraud-
ulent cannct, as against the grantee, prove hy the judg-
ment roll or by the proceedings in the case that the
Judgment is upon a claim existing prior to the convey-
ance. Larson v. T. 185M366, 241N'W43, 8See Dun, Dig.
3920(30), 5171,

In corporation mismanagement suit, plaintiff is barred
from relief for matters covered by previous suit dis-
migsed upon merits and- for matters within scope of
covenant not to sue. Butler v. B, 186M144, 242NW701.
See Dun. Dig. 5159,

Judgment in prior case between same parties was con-
clusive as to findings. Farmers' State Banlc, 187TM155,
244NW550. See Dun. Dig, 5163.

Appointment of apecial administrator cannot be col-
laterally attacked in action by him to recover damages
for death of decedent. Peterson v. C. 187TM228, 244NW
823. See Dun. Dig. 366

A judgment against receiver 18 res judicata ag against
%)"iedi%cil'}s'f Lamson v. T. 187TM368, 246NW627. See Dun.

g. .

A judgment in action between owner in possession of
real property and one claiming rights therein under a
vold foreclosure sale, when such judgment is properly
registered and declares foreclosure void and adjudges
title in such owner, becomes a link in owner's chaih of
title, and 13 admissible in evidence even ageainat a
stranger to judgment. Fuller v. M., 187TM447, 245NWEGIT.
See Dun. Dig. 5171, 5191,

Judgment, entered long after date when title i3 in lssue,
does not bar a stranger thereto from showing, if he can.

that, on rior material date, adiudged owner had no
Eltle. 5Ii!‘)u ler v. M., 18TM447, 245NW617. See Dun., Dig.
171, 5191,

Judgment roll entered upon insured's plea of gullty
to charge of arson of property insured, {8 not admissible
in actlon te which Insured i3 not a party to estahlish
defense pleaded., that he willfully set fire to such prop-
erty with a criminal purpose. True v. C., 187TM636, 246
NW474, See Dun, Dig, B156. o

Where s court has no jurisdiction to determine a par-
ticular issue in the actiom, its flnal order therein doces
not operate as res judicata. Muellenberg v. J,, 1588M398,
247TNW570. See Dun. Dig. 51%4a.

Clourt by affirming judgment, hut stating that it waa
“without prejudlce to appellant’s (plaintiff) right
ftormally to apply_to.the trial court for credit in the
amount that the district has received for his land and
the building thereon,” did not bar plaintiff of any other
remedy which he might have. Johnson v. I, 189M233,
249NW177. See Dun, Dig, b168. .

No litigated issue becomes res judicata until flnal
judgment. Hallbom, 18¢M383, 24INW417. Aff'd 291US
473, 648CR4%7. See Dun. Dig, 398, 5169, 5163.

Decision of state Supreme Court on federal lssus va-
cated by United States Supreme Court on certlorari is
of no effect whatever as law of case. Id. See Dun. Dig.
5187

Judegment for defendant in action by remainderman
to enforce oral remainder in personal proll)erty did not
operate as estoppel against remainderman in second ac-
tion to recover property under conveyance by donor
after death of donee, first judgment heing based on un-
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enforcibility of oral remainder. Mowry v. T. 189M479,
250NW52, See Dun. Dig. 5159.

Where an action for personal injuries against two al-
leged tort-feasors resulted in a verdict for plaintiff
against one of them and in favor of other and againat
plaintiff, judgment entered on that verdict held not res
adjudicata In a subsequent action for contribution by
unsuccessful against successful defendant in first action.
Hardware Mut. Casualty Co. v. A.,, 191M1568, 253NW374.
See Dun, Dig, 1920, 5176,

Where facts are stipulated and no objection is made
to consideration of such facts under pleadings, whatever
issues are justified” by stipulated facts must be con-
sidered litigated by consent. Engel v. 8., 191M324, 264
NW2. See Dun, Dig, 5184a.

A dismissal of an action on defendant’s motion at
close of plaintiff’as evidence, where defendant has not
rested and does not move for a directed verdict or a
diamissal on the merits, 13 not a bar to & second puit on
same cauge of action. Mardorft v. D., 102M230, 256NW
809. See Dun. Dig. 2750, 5180,

Finding of district court In one proceeding to have
one adjudged feable-minded that defendant was not so
feeble-minded as to justify committing him to the cus-
tody of the board of control was not res adjudicata in a
subsequent proceeding, the proceeding not being an ac-
tion at law or governed strictly by rules applicable in
a law suit. State Board of Contrel v, F. 182M412, 256
NWE62, See Dun, Dig, 5160a.

Findings of Industrial commission in proceeding
against building contractor were not admissible in ac-
tion at law against farmer and building contractor, who
was acting as foreman in supervising construction of
harn, plaintiff seeking recovery on theory that he was
Invitee while aiding farmer in construction, and the
only material finding by the Industrial commission being
that plaintiff was not an employee of the building con-

tractor, one ending commissioner's power to Dproceed
gllz‘ri‘aher. Gilbert v. M,, 192M4%5, 26TNWT3. See Dun. Dig.
a.

If, even by motion and order, an lzsue has been litl-
gated and decided on merits in one action, judgment
therein raises estoppel against again litigating same 18-
sue in a later action between same parties. Spears v. D.,
193M149, 256NW148. See Dun. Dig. 5162,

Where administratrix brought action in another state
upon life insurance policy and, before rendition of judg-
ment for plaintiff therein, insurer was sued in this state
by one claiming to be assignee of policy, payment of
judgment to administratrix was no defense to suit by
assignee who was not a party in other suit. Redden V.
P., 193M228, 258NW300. See Dun. Dig. 4693, 4812, 5174,

Beneficiaries were bound by judgment authorizing
testamentary trustees to exchange stock. Ferguson's
Will, 192M235, 268NW295, See Dun. Dig. 9893.

A Judgment in an action against principal for acts of
his servant, rendered upon a trial of merits, i3 a bar to
& suit against servant for same act, Myhra v. P, 133M
290, 258NW515, See Dun. Dig. 2531, 5161, b162.

Judgment in negligenca action precludes parties as to
all issues and questions, all items of injury or damage,
which were or could have been litigated therein. Td.

Plaintiff having sued for damages to his person and
his car, cannot bring a later action to recover damages
suffered by him by reason of injuries to his wife. Id.
See Dun. Dig. 2531.

In a proceeding to examlne and allow accounts of
trustees, a decree of final distribution of probate court
entered two years earlier cannot be ¢ollaterally attacked.
Trust Created in and By Fogg's WIll, 193M397, 259NW
6. See Dun. Dlg. 7784, 9945,

Litlgating with sheriff alone validity of len of judg-
ment upon land does not in any manner conclude judg-
ment ereditor. Cheney v. B, 193M586, 269NW5EY. See
Dun. Dig. 5171.

Foundation principle upon which doctrine of res judi-
cata rests is that parties ought not to be permitted to
ltigate same 1ssue more than once; that when a right
or fact has been judically tried and determined by a court
of competent jurisdiction. judement thereon, as long as
it remains unreversed, shall be conclusive upon partles,
and those In privity with them in law or estate. Her-
g?lﬁ% v. D., 193M618, 259NW189. See Dun. Dig. 5161, 5162,

A bank suing co-ownera of a farm as partners on a
note purporting to be signed by them as a partnership
was not thereafter estopped in a suit by a third party
to claim that there was no partnership and that certaln
co-owner was alone liable on theory of having signed
under an assumed name, Arst action being settled and
there belng no Andings or judgment. Campbell v. 8,
194ME0Z, 261INWI1. See Dun, Dig. 5203,

‘Where, by stipulation, record, with objlections and rul-
ingg, In election contest is made a part of case in action
to set aside contract, and errors asgsigned therein are
again assigned on appeal, afirmance of order denving a
new trial in election contest precludes re-examination of
questiona pettled therein, or questions that could have
been therein adjudicated, Ahlquist v. C., 194M598, 261NW
452, Bee Dun. Dig. 5173(65).

Denial of a prior application to reduce alimong is not
a bar to a subsequent application, if a change of financial
ability is shown to have occurred after denial of first.
Erickson v. E., 194M§{34, 261NW387. See Dun., Dig, 5166,

A judgment entered pursuant to an order sustalning a
demurrer to a complaint on ground that it failed to state
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a cause of action because of defective pleading in that it
alleged in alternative facts constituting a good cause
and facta which did not is not a har to a subsequent ac-
tion in which defective pleading is corrected so as to
atate a good cause of action, Rost v. K, 1956M219, 262
NW450, See Dun. Dig. 5183,

Furiadiction of district court over parties and subject-
matter will be presumed unless want of jurisdiction af-
firmatively appears on face of tecord, or is shown by
extringic evidence in a direct attack. Fulton v, O, 195
M247, 262N'W570. See Dun. Dig. 2347T.

A Judgment for drug clerk who sold contaminated min-
eral oil from a dispensing jug is not a bar to recovery
of damages from proprietor of a drug store who, jury
might have found, either by himself or by his servants
had permitted contamination of mineral oil, for quality
of which he s responsible under Mason's Minn, St 1927,
§5813, there being no evidence that selling clerk was
solely responsible for contamination. Berry v, D, 195M
366, 263N'W115. See Dun. Dig, 5173,

Where action was started under moratorium statute to
permanently postpone mortgage foreclosure by advertise-
ment, ‘and on order being granted ex parte, mortgagee
made publication of no more notices of sale, and mort-
gagors did not appear at hearing and court dismissed
their complaint and ordered the property to be sold on
the date originally noticed, and no appeal was taken and
property was sold, order dismissing complaint and au-
thorizing sale was a barrier to a subsequent action by
mortgagors to set aside sale because notice of sale had
been published only four times, 'Tankel v, 11, 1$6M165,
264N'W693. See Dun. Dig. €317,

A judgment or order, in proceedings for appointment
of a guardian of an incompetent person and taking from
such person the management of his property, 1s admis-
gible in evidence in any litigation whatever, but not
conclusive, to prove that peraon’s mental condition at
time order or judgment is made or at any time during
which judgment finds person incompetent, Champ v.
B, 197TM49, 266N'W94. See Dun. Dig, 4524,

Decree of partial distribution determines validity of
begueat and power of legatee to take and use it for pur-
pose directed by decree, and decree becomes flnal in
absence of appeal, and only open question is proper con-
struction and scope of decree. Wyman v. T, 197M62, 266
NW165. See Dun. Dlg, 3660, 5137,

A release of liabilty on lump sum settlement of total
disability liability under life policy, and judgment of
dismissal based thereon, could not be set aside on ground
of mistake in that all parties to agreement believed that
insured was conly temporarily disabled, there being ho
Hability in absence of permanent fotal disability.- Rusch
v. P, 197TM81, 266N'W86, See Dun, Dig. 5123a.

A decree registering title is somewhat more conclusive
and better protected from attack or opening up than an
ordinary judgment. TLamprey v. A, 19TM112, 266NW434.
See Dun. Dig, 8363.

If, for same wrong, one is liable both for breach of
contract and conversion, injured party may elect his rem-
edy. If he sues for tort, and there have been successive
and distinct conversions, he has right to sue upon them
separately as independent causes of action. TLloyd v,
F., 197TM387, 26YNW204. See Dun, Dig. G167.

On appeal from a judgment in favor of & police officer
for salary following improper discharge, a c¢laim that
wrlt of certiorari issued by district court to review pro-
ceedings before civil service commission was unauthor-
ized and improper cannot be congidered, no review hav-
ing been sought of order or judgment entered in that
proceeding. Sjoberg v. €, 197TM406, 26TN'W3T4 " See
Dun. Dig. 398, 5159. .

iWhere old widowed father conveys valuable property
to daughter and son-in-law, consideration being to a sub-
stantial amount an agreement to furnish support by a
way of board, room and washing during his Hfetime,
there is an element of confidence and expectation which
will entitle the grantor to equitable relief for value of
loss of board, reom and washing, together with lien on
property, where such differences have arisen hetween the
parties that it would be unsafe to continue to be a mem-
ber of the family, and it I8 no bar to such reliel that
prior action of the father for cancellation of the contract
has been dismlssed. Priebe v. 8, 19TM453, 26TN'W376. See
Dun. Dig. 5169,

In state court under federal employers' liability act,
whereln defendant alleged contract to sue only in state
where injury occurred and asked for determination of
validity of contract and its speciflc performance, fact
that in an action for same injuries federal district court
upon similar pleadings and order, not appealed from,
removed causge from law to equity side to first determine
exlgtence and wvalidity of contract, was not res adjudi-
cata, Detwiler v, L., 188M185, 107ALR1054n, 269INW36T.
See Dun. Dig. 6163,

1n action for damages for being kept cut of possession,
tinding that, in a former action to vacate a judgment for
restitution entered in municipal court district court had
found that said judgment has never bsen vacated or
modified and that plaintiff has not waived his right to
proceed thereunder, is decislve against defendants, Her-
mann v. K., 198M331, 260NWS826. See Dun. Dig, 5163,

Denlal of motion to strike out complaint as sham and
frivolous did not bar a subsequent motion to strike out
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reply as shani and frivolous. Berger v, F,, 198M513, 270
NW589, See Dun, Dig. 5159 ’

In action to determine adverse claims to real property,
where plaintiff pleaded a judgment in a former action
as a har to defendants’ claim of titie through a deed,
allegations in complaint in former actlon were sufficient
to support action to qguiet title and on authority of
Mitchell v, McFarland, 47M536, 50NW610, and It was not
necessary that complaint in former action allege that
plaintiff was in possession of land or that it was vacant
property, Whitney v, C., 199M312, 271INW589, See Dun.
Dig, 5163. X

A motion to vacate an extension order under moratori-
um statute and an order of default on ground of lnvalid-
ity of foreclosure due to failure to file power of attorney
wag a direct and not a collateral attack. Orfleld v, M,
1Y9M466, 272N'W260, See Dun, Dig, 513%a.

Where rights of parties to a contract are settled by a
Judgment, legislature cannot, by subsequent enactment,
change such rights. ‘T'wenty Associates v, I,, 200M211,
LTINWESG. See Dun. Dig. 1622,

Whenever a cause of action has been reduced to judg-
ment and such judgment remains in full force and unre-
versed, original cause of action ls merged therein and
gone forever. Id. See Dun. Dig. 5170,

~While, in order that attack thereon may be considered
direct, vacation of questioned judgment need not be sole
purpose of litigant objecting thereto, such vacation must
be initial and primary objective, as distinguished from
one which is incidental and secondary, ie., collateral to
another purpose. Melgaard's Will, 200b493, 2T4NWG41,
See Dun. Dig, 5138,

An appeal, writ of error, or other proper motion is a
direct attack upon an order or a judgment, as is also a
bill in eqguity to annul judgment, or a proper action
under the statute (§§9283, 9405), but latter remedy is not
Ie()itcluslve, and is only concurrent with remedy by motion,
A judgment procured with jurlsdiction but by fraud
is voidable, not void. It stands until vacated Iin a pro-
ceeding adequate to the purpose; that fs, by direct attack.
The distinction between fraud intrinsic to judgment is
irrelevant to question whether an attack is collateral or
direct, Hule of some cases that orders of district court
respecting annual accounts of trustees have only prima
facia effect is applicable only where orders are made ex
parte; that is, without notice and opportunity for hear-
ing, Id. See Dun. Dig, 5143. )

In certiorari to review conviction for contempi in
violating a temporary Injunction, latter is under col-
lateral attack which must fail unless injunction is shown
to be a nullity. Reid v. 1., 200M599%, 275N'W300. See Dun,
Dig. 5138.

If injunction sult be erroneously decided and, without
findings of fact, an injunction issues upon ground that
no labor dispute 1s presented, decision, even though
erroneous, is not subject to collateral attack in pro-
ceedings to punish a violator for contempt. Id. See
Dun. Dig, 51%9, '

“While a judgment is rea judicata as to issues between
judgment creditor and judgment debtors, it i3 not so as
to those between the latter which were not litigated and
3o not settled by judgment. Kemerer v. 8, 20TM239, 275
Nw228, See Dun. Dig. 5186,

Court, on plaintiffs’ motion for a new trial, rightly
refused to amend complaint for specific performance by
substituting either a complaint for reformation of con-
tract or one for money had and received, since dis-
missal is not a bar. Martineau v, C., 201M342 2T6NW
232, Bee Dun. Dig. 5180,

If probate court lacked power to permit filing of out-
lawed claim and power to allow claim so flled, ita action
in 830 doing was Invalid and subject to directed attack
even after time for review by appeal or motion had ex-
pired. I'lewell, 201M407, 276NWT732, See Dun, Dig. 5142,

Strict rule of res adjudicata does not apply to motions
in a pending action, and digtrict court has jurisdiction and
may 1n ita discretion allow renewal of g motion to va-
cate a judgment and relieve from default, and Irregu-
larity of faillng to procure leave to make it ia cured by
overruling of objection to hearing of second motion.
Wilhelm v. 'W., 201M462, 276NW804. See Dun. Dig, 5181,

Judgment in proceedings for appointment of a guard-
jan of an incompetent person ls admiasible in evidence,
but not conclusive, in any litlgation, to prove mental
condition of .person at time judgment is rendered, or at
any time during whilch judgment finds person incompe-
tent, though an adjudication of insanity and commitment
to an insame asylum is evidence of insanity. Schultz v.
Q., 202M237, 2TTNWI18. See Dun. Dig, 4517,

Domestlc judgment of a court of general jurlsdiction
may not be attacked collaterally by parties or theilr
privies for want of jurisdiction not affirmatively appear-
ing on face of record, and extrinsic evidence is not per-
missible to show want of jurisdiction or that proof of
service is false, Siewert v. O, 202M314, 278NW162. Sce
Dun. Dig. 5141,

An instruction that an affidavit of service, which Is
part of judgment roll, is entitled to same weight as if
party making it had testified personally to fact of serv-
ice, is not objectionable. Siewert v, Q. 202M314, 278N'W
162, See Dun. Dig. 5058,

District court having jurisdiction to create a trust in
favor of a minor who had no general guardian and to
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approve settlement in behalf of & minor by his father,
its action in approving settlement could not be attacked
collaterally in a suit by a general guardian subseguently
appointed., Ernst v, D, 202M3158, 278NW516. See Dun,
Dig. 5137,

A judgment recovered againat a principal in a bond for
a breach of its conditions, in an action in which surety
is not a party, is not evidence against surety of any fact
except itsa rendition, Gilloley v, 3, 203M233, 281NW3. See
Dun. Dig. 5176.

Probate courts are courts of record and their orders
and judgments are not subject to collateral attack in
fleld entrusted to them by constitution, but a motion by
a ward to expunge erroneous statements from record is
not a collateral attack., Carpenter’s Guardianship, 203
M477, 281NWS67. See Dun. Dig. 7774,

One not a party is not bound by anything that might
be determined in suit to quiet title. Kohrt v. M., 203M494,
282NW129. See Dun. Dig. 8058.

A final decree of distribution of probate court is not
subject to collateral attack and void for uncertainty of
description, where it assigns all property of deceased to
heir entitled thereto without having described property
with partlcularity, even though such property is not de-
scribed in inventory., Baumann v, K., 2043240, 283NW 24 2.
See Dun. Dig. 3660.

A judgment is not binding upon one not a party or in
privity with a party. Dart v. M, 204M363, 28INWH5H3IS,
See Dun, Dig. 5172,

Judgment in favor of husband was not res judicata
or binding as to wife in subsequent suit by her against
judgment debtor, she not being party to first action. Id,
See Dun. Dig. 5173, .

Decision of commissioner of patent office granting an
application for patent is presumed to.he correct, Grob
v. C., 204M459, 283NW774. See Dun. Dig, 7419a.

Where decree of mortgage forclosure was granted, ap-
pointing a receiver of rents and profits, and mortgagee
purchased land for full amount of mortgage indebted-
ness, a motion by defendant for an order requiring recelv-
er to file his account and surrender the property during
period of redemption was not objectionable as an attack
upon the judgment, only dirccting court’s attention to
facts subsequently occurring, ¥redin v. C., 28INWG15.
See Dun. Dig. 5166.

A decree of distribution, including construction of a
will, is conclusive upon heirs, devisees, legatees, credi-
tors” of decedent, and personal representative, Mar-
quette Nat, Bank v. M., 287NW233. See Dun. Dig. 3660,
3778(23, 24).

Successive suits for installments under contract. 23
MinnLawRev9,

4, Foreign judgments—1full taith and credit.

A judgment of the highest court of state as to mean-
ing and effect of its own constitution is decisive and
controlling everywhere. Western Union Telegraph Co.
v, 1., (DC-Minn), 24FSupp370.

Where both partles in divorce action in another state
voluntarily appear and submit to jurisdiction of court,
they are bound by judgment as to all matters litigate
therein and cannot avold it in a collateral proceeding
in this state by proof that when action was brought and
judgment rendered neither of them was a restdent in that
state, and that both were residents in this state, follow-
ing In re Ellls’ Estate, 55M401, 56NW1056, 23LEA287, 49
AmStRep5l4. Id.

Full faith and credit is not denied by requiring de-
fendant rallroad to diemiss suit which it began in courts
of another state to restrain administratrix there from
agslsting in maintaining action for death of deceased in
this state on ground that to do so would be violation of
public polley of foreign state and would burden inter-
state commerce. Peterson v, C., 187M228, 244NW823.
Sea Dun. Dig. 1698.

Where divorce decree of Iowa awarded custody of
miner child to each parent alternately for six months
of each yvear and mother subsequently established her
domicile in Minnesota, Minnesota court has jurisdiction
to determine minor's custody during mother's six monthas
and e not bound by full faith and credit clause of fed-
eral constitution. State v. Larson, 130M489, 252NW329.
See Dun. Dig. 5207, .

Obligation imposed upon a divorced husband by a
South Dakota decree to pay alimony to the divorced
wife will be considered here as remaining one for ali-
mony and not an ordinary debt. Ostrander v. Q. 130M
547, 252N'W449. See Dun. Dig. 2811, 5207,

A local statute -authorizing resort to sequestratlon
and contempt proceedinga to compel payment of alimony
includes an action hrought to compel payment of un-
paid installments under a foreign judgment for alimony;
local action on that judgment being itself a case where
“alimony" {s decreed. Id.

Judgment of disbarment entered by supreme court of
another state should be given full falth and credit, un-
less procedure therein was wanting in due process or
court of that state committed a probable error. Lever-
son, 195M42, 261N'W480. See Dun, Dig. 678, 5207,

Whether attorney _disbarred in another state was
Properly served in that state®with notice and pleadings
8 4 matter that cannot be determined by court of this
state where exemplified record indicates that service of
process was duly made. Id. See Dun. DIig. §207.

Where plaintiffs right to alimony was litigated in a
divorce action brought against her In another state, she
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cannot thereafter malintain an action therefor in this
g%g}e. Norris v. N, 200M246, 273NW1708. See Dun. Dig.

A minor child’s domicile follows that of his divorced
parent to whom his custody was awarded by decree of
divorce, and a judgment of a court of this state decree-
ing adoption of such child by his stepfather does not
impair full faith and credit of divorce decree entered in
court of another state, permitting father to see child,
Buckman v. H, 202M460, 2T8NW908. See Dun, Dig. 5207,

So long as a judgment payable in inatallments is ab-

solute in its terms and remains unmodified, or at least
until an application for modification has been made, it
is final as to installments which have accrued and is
entitled to full faith and credit in the courts of a sister
state in an action founded upon it. Ladd v, M., 285NW
281. See Dun, Dig. 5207.
. A judegment of a sister state entered in pursuance of
itg illegitimacy statutes and intended for the support of
the mother and child will be enforced by the courts of
this state. Id. See Dun, Dig. 5207,

A" judgment rendered by a state court without juris-
diction acquired by service of process upon defendant
within the state is lacking in due process of law and is
absolutely vold, even in state of its rendition. Garber
v. B.,, 286N'W723. S8ee Dun, Dig. 5207.

Judicial notice of public acts under the full faith and
credit clause, 12MinnLawHlev439,

RFlﬁlora.ith and credit in a federal gystem. 20MinnLaw
ev140.

Extrastate enforcement of a tax judgment. 20Minn
LawRev43l.

§. Precedents,

Dacigion of diatriet judge is decisive in hiz judicial
district unti]l it has been reversed by the supreme court,
Op. Atty, Gen,, Deec, 22, 1923,

Construction of bankruptey act by United States Su-
grema Court prevails over any contrary interpretation

y state courts. Landy v. M., 193M252, 258NW573. See
Dun. Dig. 738.

Judicial construction of a statute, so long as it is un-
reversed, is as much a part thereof as if it had been writ-
ten into it originally. Roos v. C., 199M284, 271INW5S2,
See Dun, Dig. 8§936h,

Rulg of stare decisis 1s never properly invoked unless
in decision put forward as precedent judicial mind has
been applied to and passed upon precise question. Fletch-
er v, 8, 201M609, 27TNW27), See Dun. Dig. 8820.

Courts are as competent to get rid of groundless judge-
made rules as the legislature, no vested rights depending
Sogllgit. Rye v. P, 203M567, 282NW459. See Dun. Dig.

Doctrine of stare decisis, wise or unwise in fts origin.‘
has worked itself by commmon acquiescence into tissues
of our law, and is too deeply rooted to be ignored. Melin
v. A, 285NWS830. See Dun, Dig, 8819,

9393. Judgment between parties and against sev-
eral defendants.

4. Agninst one or more of severa! defendanta,

When there i3 an allegation of a Joint contract with
two or more defendants and proof is of a several con-
tract with one, there may be a recovery against one
liable: and in guch case there is not a failure of proof.
?ghmldt v. A, 130M585, 252NW67TL. See Dun. Dig. 5043,

Verdict establigshes fact that driver of plaintiff's auto-
mobile was not a joint tort-feasor with driver of defend-
abt’'s truck, with which automobile collided, as affecting
effect of payment of damages by plalntiff's driver. La-
velle v. A, 19TM169, 266N'W445. See Dun. Dig. 8373.

9394, Same, how signed and entered—Contents.
;/3. In general.
indings and conclusions of court held not to consti-
tute judgment, and an appeal would lle from an order
denying motion for new trlal entered more than six
months after entry of such findings and conclusions.
Salo v, 8, 188M614, 248NW329, See Dun. Dig. 316.

A judgment or decree if ambiguous will be given that
construction which makes it such as ought to have been
rendered in the light of the whole record, and where the
parties have placed a practical construction upon a judg-
ment or decree, that construction will not be changed
except for strong reasons. Parten v, T, 2043200, 2838NW
408. See Dun. Dig, 5049,

5. Notlee.

A prevailing party may cause judgment to be entered
without notice, Wilcox v. H., 186M5b504, 243NWT709. See
Dun. Dig. 5037.

9395. Judgment in replevin.—In an aection to re-
cover the possession of persomal property, judgment
may -be rendered for the plaintiff and for the defend-
ant, or for either. Judgment for either, if the prop-
erty has not been delivered to him, and a return is
claimed in the complaint or answer, may be for the
possession or the value thereof in case pogsession
cannot be obtained, and damages for the detention,
or the taking and withholding. If possession eannot
be obtained of the whole of such property but may
be obtained for part thereof then the party entitled
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thereto may have possession of the part which may
be obtalned and recover the value of the remainder
or may elect to take judgment for the vaslue ef the
whole of such property., When the prevailing party
is in possession of the property, the value thereof
shall not be included in the judgment. 1f the prop-
erty has been delivered to the plaintiff, and the action
be dismissed before answer, or if the answer so claim,
the defendant shall have judgment for a return, and
damages, if any, for the detentlon, or the taking and
withhoiding, of such property; but such judgment
shall not be a bar to another action for the same
property or any part thereof; provided that in an
action for the recovery of specific personal property
by the vendor in a conditional sale contract there-
for, or by his suceessor in interest, by reason” of de-
tault in the terma of such conditional sale contract,
where it shall appear that the defendant in sald ac-
tion is an innocent purchaser for value of sald prop-
erty and without_actual knowledge of the existence
of such conditional sale contract, in the event that
the plaintiff shall prevail in said action, the measure
of his recovery shall be the balance unpaid on said
conditional sale contract with interest thereon at the
rate fixed in said conditiopnal sale contract, if any,
reasonable attorney's fees to be approved by the court
and the costs and disbursements of said action. (R.
L. '05, §4267; G. 8. '13, $7899; Apr. 18, 1931, c.
202, §1.) ¢ ant
v, ol automo-
i idenee held e suteln Yordit o g, o 4RLY
Judgment in former action in replevin for possession
of threshing rig., held not bar to action for damages
arising from fraud induecing signing of contract for

urchase of the outfit. 178M40, 226N'W416.
p Retall price not conclusive as to value. 1BOM264, 230
WTT8.

On replevin by mertgagee of chattel, where It ap-
peared that property was In custody of federal court,
and mortgagor a bankrupt, defendant was not entitled
to a judgment for the value of the property. Security
State Bk. of Ellendale v. A., 183M322, 236NW617. See
Dun. Dig. 8425,

Where mortgaged propertg was worth more than
amount of mortgage lien, defendant in replevin cannot
{]ustly complain of direction to enter judgment agalnst

Im for amount of plaintiff’s lien If possesslon of prop-
erty cannot be had. Miller Motor Co. v. J., 193M85, 267
NWg53, See Dun. Dig. 1480,

Measure of damages for wrongful detention of per-
sonal property is5 value of {ts use while so detained
where {t does not appear that property is of such nature
that it necessarily or in fact perishes, or weArs out, or
becomes Impalired in value In using., Berggquist v. 8, 184
M480, 260NW871, See Dun. Dlg. 8420.

One deprived of use of washing machine over a perlod
of nearly three years by reason of defendant's wrongful
taklng and detention thereof, was entitied to verdlet for
$116.13. 1Id. See Dun. Dig. 8420.

Where losing party in replevin actlon no longer has
possession of chattel, he has right to be discharged from
Itability upon payment Into court of amount found by
jury to be value thereof, plus interest and costs. Brelt-
rl_stia.n .gx;]ztso Finance Co, v. B,, 196M369, 265NW36. See Dun,

g .

9307, Damages for libel.—In an action for damages
for the publication of a libel in a newspaper, the
plaintiff shall recover no more than apecial damages,
unless a retraction be demanded and refused as here-
inafter provided. He shall serve upon the publisher
at the principal place of publication, a naotice, speci-
fying the statements claimed to be libelous, and re-
questing that the same be withdrawn. And if a re-
traction thereof be not published on the same page
and in the same type and sald statement headed in 18
point type or larger "RETRACTION", as were the
statements complained of, in a regular issue thereof
published within one week after such service, he may
allege such notice, demand and fajlure to retract in
his complaint and may recover both special and gen-
eral damages if his cause of action be maintained.
And, if guch retraction be o publigshed, he may stiil
recover "general damages, unless the defendant shall
show that the libelous publication was made in good
faith and under a mistake as to the facts. If the
plaintiff was a candidate for office at the time of the
libelous publication, no reiraction shall be avallable

§9400

unless published on the same page and in the same
type and sald statement headed in 18 point type or
larger “RETRACTION", ag were the statements com-
plained of, in a regular issue thereof published with-
in one week after such service, and also in a con-
spicuous place on the editorial page, nor if the libel
was published within one week next before the elec-
tion: Provided, that this section shall not apply to
any llbel imputing unchastity to a woman. (Apr.
19, 1937, c. 299, §1.)

See notes under §%164.

An article [alsely accusing a traveling salesman of
being a bankrupt, taken in connection with the remain-
der of the article and the innuendoes set forth in the
complalnt, held l!tbhelous. Rudawsky v, N., 183M21, 235
NW523. See Dun. Dig. 5519(64).

Newsgpuper muy be liable for general damages for
libel, though it believed news article to be true and
published u retraction, if it was negligent in not as-
certaining truth. Thorson v. A, 130M200, 251NW177. See
Dun. Dlg. 5537.

Whether newspaper wus negligent in publishing state-
ment that plaintifi living at certain address had been
arregted on a liquor charge, when person arrested was
another person_ of same name residing out of county,
held for jury.

Where a demand ls made on a newspaper to retract
certain portions of a claimed ilbelous article and no re-
traction Is made, plaintiff's cause of action for genaral
damages i3 1imited to such statements as are specified in
%“I“??ﬁ Echternucht v. K., 194M32, 259NWE684. See Dun,

E. .

Statute doeg not affect recovery of special damages, but
only recovery of gencral damages.

2399. Judgment roll, how made up.

An aflidavit of service which is part of judgment roll
1s admlisgible a3 part of judgment roll in action to renew
a judgment. Siewert v. O, 202M114, 278NW162. See Dun.
Dig. 5148, 5154, 5155,

9400. Lien of judgment.

B. Noture of lien.

Lien of judgment upon real estate is not affected by
discharge in bankruptcy, although judgment debtor is
relicved of personal liabillty, Rusch v. L., 194M469, 261
NWI186. See Dun. Dig. 5068,

1. Puration of llen.

Lien of a judgment procured less than four months
preceding filing of petition in bankruptcy is annulled
thereby, even 85 16 homestead set aside as exemph.
Landy v. M., 193M252, 258NW573. See Dun. Dig. 741,

Without determining whether 10 year limitations is ap-
plicable, upon a decree of divorce awarding alimony until
child should reach 18 years of age and imposing lien
on real estate, n motion for an order requiring execu-
tion of a certificate of satlsfuction of judgment made
more than 6 years after child obtained age of 18 was
denled on theory that § year Llimitation was not ap-
plicable,  Akerson v, A, 202M356, 278NW5H77. See Dun,
Dig., 5067,

Personal property tax judgment outlaws in ten yeats
Op. Atty., Gen. (421a-8), Dec, 31, 1937.

10, Upon what estates and Interesta.

Where by descent, plaintlff acquired bhis interest in
real estate upon death of hls mother, based upon her
right to take title upon performance of conditions of
an eserow agreement which were performed after her
death and deed delivered, plaintiff got an equitable in-
terest In property upon her death which was subject to
llen of defendant's judgment against him. Rusch v.
L., 1940469, 361NW186. See Dun. Dig. 5068,

A judgment lien on real property is not defeated by a
homestead right acquired by judgment debtor after
docketing judgment. 1d.

A judgment for recovery of money, when docketed
becomes 4 lien upon ' non-exempt real estate of judgment
debtor in county “then or thereafter owned” by him
within statutery lifetime of judgment. Lowe v. I, 201
M280, 2TENW224, See Dun, Dig, 5070(61).

Peraconal property tax judgment is not a2 lien agalinst
Judgment debtor's statutory homestead. Op. Atty. Gem
(421a-9). Sept, 14, 1934,

Land forfeited to state for taxes is not subject te llen
of judgment entered against state pursuant to Laws
1938, c. 213, $11. Op. Atty. Gen, (425d4-2), Apr. 26, 1938,

11. Conflicting llens.

Where owner given mortga%e and thereafter conveys
away part of land, one who obtaina judgment lien upon
purt retained has no right to require that tract con-
veyed away be first sold on foreclosure of mortgage. .
176M541, 222NWTL,

Judgment creditor of vendee in land contract loses his
fien upon cancellation of contract by vendor. Peterson
v. S5, 183M272, 24TNWE. See Dun. Dig, 5069.

Successive judgments take effect in order in which
docketed and a junior judgment creditor cannot secure
a preference by merely exercising superior diligence in
taking steps to enforce it. Lowe v. R, 201M280, 276NW
224, See Dun, Dig. 5070(681).

Judgment creditors who have caused judgments to be
entercd and docketed againat one who has no real estate
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in county when judgments are so docketed, but who later
acquires such, stand In same relative position to each
other as would they if such property were his when
docket entries were made, Id.

Priorities of judgment liens on after-acquired prop-
erty—diligence of junior judgment creditors. 23Minn
LawRevi7.

9404, Assignment of judgment—NMode and effect.

A past-due sum or installment of alimony payable to u
divorced wife is assignable. Cederberg v. G., 198M42],
268NW574. See Dun. Dig. 669.

9405. Judgments, procured by frand, set aside.
Nystrom v. N, 186M490, 243NW704; note under §9283.
1. Nature of action.

Action does not lie to attack final and incontestable
Judgments. Hawley v. K, 17T8M269, 226NWGIT,

This statute gives remedy where none existed before,
Murray v. €., 186M192, 242NWT7066. See Dun. Dig., 7689,

Neither decree in mechanic's lien foreclosure aale nor
order confirming sale can be attacked in actlon to set
aside judgment, remedy, if any, being In action in which
decree was entered. Calhoun Beach Holding Co. v. M.,
1900576, 252N'W442, See Dun, Dig, 512§, H138,

Trial court did not abuse its discretlon in refusing to
set agide orders allowing and confirming annual account
of a trustee In grder that peneflciary, who had congented
to such order, could file objections to account, Flelach-
gi%gn v. N, 194M227, 234, 260NW310. See Di'm. Dig.

There can be no distinetion made between a case in
which a defense is actually made, but proves unsuccess-
ful, and one in which there is a total failure to defend.
Jordan's Estate, 199M53, 271INW104, See Dun, Dig, 5130,

Jurisdiction of probate court to vacate itg orders and
judgment is as great &s power possessed and exerclsed
by district court in like or similar matters. Id. See
Dun. Dig. 7784,

Section held to have no application to an action upon
bond of executor who had embezsled trust fund and had
led beneficiary to believe that he was holding fund as
trustee under decree of distribution. Shave v. U.,, 199M
538, 272NW5%7. See Dun, Dig, 35801,

Proceedingy to vacate judgment on ground that court
was misled may be by action under §94056 or motion un-
der §9283. Nichols v. V., 204M212, 283NW748. See Dun.
Dig. 5108a.

%. Concurrent with remedy by motion. R

An appeal, writ of error, or other proper motion is a
direct attack upon an order or a judgment, as iy also a
bill in equity to annul judgment, or a proper action
under the statute (§§5283, 9405), but latter remedy ls
not exclusive, and is only concurrent with remedy by
motlon, Melgaards Will, 200M493, 2T4N'W641, Ree Dun.
Dig. 5126.

6. Complaint,

Complaint failing to show that there are facts sub-
stantiating charges of false testimony and fraud which
were not known or avallable at the trial, fails to state
cause of action for setting aside the judgment. 173M
149, 216N'WE0¢,

No prejudice could result to plaintiff by ruling ex-
cluding evidence, where judgment roll concluaively
showed complaint failed to state facts to constitute a
cause of action, Calhoun Beach Hplding Co. v. M., 1950M
576, 252N'W442, See Dun, Dig. 423,

7. For perjury.

In actlion to set aside probate judgment for fraud and
perjury, judgment held properly ordered on pleadings.
Murray v. C., 186M192, 242N'W706. See Dun. Dig. 7689.

Equity does not grant relief against a Judgment
simply upon ground that it was obtained by perjured
testimony, there having been an extended trial and no
clalm that plaintiffs (who did not appear in proceeding)
were, by fraud of defendants, prevented from appearing,
presenting their.claims, and having them litigated. Mur-
ray v. C., 191M460, 254N'W605. See Dun, Dig, 5122, 5125,

‘Where an actlon has been fully litigated and upon
appeal the decision affirmed, the defeated party may not
again have a new trial on the ground that witnesses
made mistakes or wilfully testified falsely in the triai.
Nirzzglols zg. V., 204M212, 28INWT48, See Dun, Dig. 5127,
6128, 5129,

8. For fraudulent practices on adverse party,

Fraud which will warrant court of equity in setting
aside judgment relates to fraud, extringic or collateral,
to matter tried by first court, and not to a fraud in matter
on which decree was rendered. Jordan's Estate, 153M
53, 7TINW104, See Dun  Dig, 5129,

10. In action for divorce.

In action to get aside decree of diverce on ground that
‘it was obtained by fraud, burden of proof rested upon

liaim{:iilf‘g.9 Osbon v, H., 201M347, 276NW270, See Dun.

. . .

In puit to set aside divorce judgment, whether de-
fendant’s decedent falsely represented to plaintiff that
district judge stated that he would only allow $500 ali-
mony, held for jury. Id. See Dun, Dig. 5131,

il. Lachen.

Equity aids the vigllant, not those who sleep upon their
g?ht§.134Jordan'a Estate, 199M53, 271NW104, See Dun,

P , N
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12. Relief which may be nwarded,

Remedy afforded by this section may be put into effect
either by motion or by an original action. Jordan's Es-
tate, 199M53, 27INW104. See Dun, Dig. 5108a.

A motion to amend and substitute a new pleading cal-
culated to present a direct attack on orders invelved In
former appeal but which states no cause of action, was
properly denied by trial court. Melgaard's Will, 204M194,
28INW112. See Dun. Dig, 458,

Attack on decrees of divorce. 34MichLawRevT749,

13. Limltntions.

Section is a statute of creation, so that commencement
of action within period fixed is condition precedent to
right of action, and the period is not one of mere limita-
tion upon remedy and need not be pleaded. Murray v. C.,,
131M460, 254NW605. See Dun. Dig. 6660,

. 'Fhis section is not applicable to a decree in land reg-
isiration proceedings. amprey v. A., 138M112, Z66NW
434. Hee Dun. Dig. 5126,

9406. How discharged of record.

A sale on execution and resulting satisfaction of judg-
ment cannot be vacated on ground of mistake simply be-
cause a mortgage, subject to which property was pur-
chased, was thereafter foreclosed, and property lost.
Ridgway v. M., 194M216, 260NW303, See Dun. Dig, 3537a.

Where losing party in replevin action no longer hasg
possession of chattel, he has right to be discharged
from liability upon payment into court of amount found
by jury to be value thereof, plus interest and costs.
Breltman Auto Finance Co, v. B, 196M369, 265NW36, See
Dun. Dig. 8426,

Without determining whether 10 year limitations ig ap-
plicable, upon a decree of divorce awarding alimony until
child should reach 18 years of age and imposing lien
on real estate, a motion for an order requiring execu-
tion of a certificate of gatisfactlon of judgment made
more than ¢ years after child obtained age of 18 was
denied on theory that 6 year limitation was not ap-

plicable, AKerson v, A, 202M356, 278NW5T7. See Dun.
Dig. 5073,
9407. Satisfaction and assignment by state.—The

gtate auditor of the attorney general may execute
gatisfactions and assignments of judgments In be-
halt of the state. (R. L.'05, §4280; Q. 8. '13, §7913;
Apr. 15, 1529, c. 1886.)

State auditor may not properly transfer unexpended
balances appropriated to him after amendment of 19531
in timber, mineral and testing of low grade ore divi-
plons to department of conservation without legislative
enactment. Op. Atty. Gen.,, Mar. 9, 13533,

9408. Payment and satisfaction by clerk,

Where loging party in replevin action mo longer has
possession of chattel, he has right to be discharged from
liabillty upon payment into court of amount found hy
jury to be value thereof, plus interest and costs, Brelt-
Injnian ?4112%0 Finance Co. v. B., 136M369, 2656NW36. See Dun,

. .

9410,
tion,

Where one seeking contribution has intentionally viop-
lated a statute or ordlnance, thereby causing Injury to
a third party. he 1z guilty of ah intentional wrong and
illegal act, and is not entitled to contribution from one
whose mere negligence contributed to cause the injury.
Fidelity Casualty Co. of New York v C. 183M182, 236
NW§18. See Dun. Dig. 1924,

Establishment of the common liability, and its ligui-
dation by judgment In favor of the injured party are
not conditions precedent to recovery by one wrongdoer
who has made a fair and provident settlement of the
claim .and then seeks contribution from a jolnt tort-
feasor, Duluth, M. & N, Ry. Co. v. M, 133M414, 236NW
766, See Dun, Dig, 1920, 1922,

Judgment in former case held to bar action by former
surety seeking indemnity, Maryland Casualty Co. v. B,
184M550, 2833N'W598. See Dun. Dig. 5176.

Statute was intended to make no change in substantive
but only to provide a summary
Kemerer v. 8, 201M239, 276NW

Joint debtors—Contribution and subroga-

law of contribution,
method for ‘obtaining it.
£28. RBee Dun. Dig, 5045,

Contribution and indemnity between joint tort-feasors,
16MinnLawRevT3.

9411, Several judgments against joint debtors.

Maryland Casualty Co. v. B, 184MB50, 239NWE98; note
under 5410,

The word “obligation” must ba held to include parol
as well a9 documentalr'y contracts. 173MbET7, 216NWTES.

Sections 9174 and 9411 are in parl materia, 173M57,
216NW 1789,

Liability for tort. 181M13, 2Z31NWTLS.

Where & single injury is suffered as a consequence of
wrongful acts of several persons, all who caontribute
directly to cause injury are jointly or severally liable,
although there be no conspiracy or joint concert of ac-
tion between them. De Cock v. O, 188M228, 246N WE85,
See Dun. Dig. 9643.

A canning company and city were not jointly liahle
for damages occagioned to farm by sewage dumped by
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ench regpectively into a straam. -Johnson v. C., 188M451,
24TNWBET72. See Dun. Dig. 9643.

When there is an allegation of a jolnt contract with
two or more defendants and proof is of a several con-
tract with one, there may be a recovery against one
liable; and in such case there is not a falilure of proof.
Schmidt v. A, 190M585, 252NW671. See Dun. Dig, 7674,

In action for death of one who was struck by both
automobile and sireet car, which she wus intending to
board, jury's wrongful verdict for automobile driver
would not entitle street railway to reversal of judgment
agalnst it. Kruchowski v. 5., 1%91M454, 254NW58T. See
Dun, Dig. 9643.

One unconditionally guaranteeing payments of a note
or bond or other obligations is primarily llable thereon.
%%Fe v. Iosseen, 192M108, 255N'WS816. See Dun. Dig.

Y.

Failure of trustee for bondholders to file a clalm in
probate court agalnat estate of a deceased cosurety with-
in time specified by statute does not relleve other surety
from llabitity. First Minneapolis Trust Co. v. N, 182M
307, 256NW240. See Dun, Dig. 3104,

Under a note reading “I promise to pay” etc, there
is a several obllgation, and a several judgment could be
entered against person gigning for partnershif_ Camp-
bell v. 8, 104M502, 261NWI1. See Dun, Dig. 874.

Where negligence of several combine to produce in-
juries to another, any o7 il of authors of such negligent
caude may be held to Habillty for entire harmful result
directly flowlng therefrom. Thorstad v. D., 199M542, 273
Nwz2h5, See Dun. le;. 643,

Rule that all partles jfointly lHable may be sued ap-
plies in tort as well as contract, Kemerer v. 8., 201M239,
ITENW22E. See Dun. Dig, 5045,

Court suggesta query with respect to whether equities
of defendants in a tort case may be litigated and a judg-
ment reached to settle whole matter, not only as between
plaintiff and defendants, but also as bétween latter, Id.

Merger of a cause of actlon in a judgment thereon in
favor of plaintiff has no effect upon linbllitles as be-
tween codefendants, where such labilities have not been
made an issue and 80 not adjudicated by judgment. Id:
See Dun. Dig. 5186.

Complaint alleging that tavern keeper unlawtully sold
intoxicating liquor to a minor, that minor was arrested
by a police officer, and was handed over to private in-
dividuala to be token to iail, and hy them benten so that
he died by reason of his intoxicated and weakened con-
dition, held not to present proper hasis for joint tort
liability on part of tavern keeper, police officer and oth-
gé‘gh Sworski v. C, 204M474, 283NWT778. See Dun. Dig.

One who has obtained separate judgmentsa agalnst joint
tort-feasors may pursue one as far as he likes, and,
failing to procure satisfactlion, have execcution against
one or more of the other judgment debtors, or he may
sue one ahd then another, until he obtalns satisfaction.
{S?nnsagthmcite Mining Co. v, C., 28TNWI15. See Dun.

K. .

Release of one jolnt tort-feasor a8 a har to right of
action against others—judgments. 22MinnLawRev§92,

9412, Discharge of joint debtor.

A Judgment for drug clerk who sold contaminated min-
eral otl from a dispensing jug ls not a bar to recovery
of damages from proprietor of a drug store who, jury
might have found, either by himself or by his servants
had Eermltted contamination of mineral oll, for quality
of which he s responsible under Mason's Minn, St, 1927,
§6813, there being no evidence that aelling clerk was
solely responsible for contamination. Berry v, D., 196M
366, 26INWI115. See Dun, Dig. 5043,

Release of one trusiee pg affecting other's Habilliy
for breach of trust, 23MinnLawRev550..

9414. On plea.

Section 7048 which declares that an instrument is none
the leas negotlable because it contains a provision au-
thorizing entry of judgment on confession, in no way
conflicts with {his section, Keyes v. P., 134M361, 260NW
] S8ee Dun, Dig. 4

Section must be strictly complied with, 2nd where In-

strument authorizing confesslon referg to note attached -

thereto and is not, in and of itself, sufficient to have any
legal significance except when considered with and by
reference 10 note, it is not a *distinct' instrument within
statute and judgment attempted to be entered by con-
tesslon thereunder is void. Id. See Dun. Dig. 4973.

9415. Submission without action,

State v. White, 176M153, 222NW918,

Distinction noted between submission on agreed caas
angd trial on stipulated facts. Co. of Todd v. Co. of M,
182M375, 234NWE93,

EXECUTIONS

9416, When enforced.

Material and labor lien upon motor vehicle is superior
to the title acquired through an execution sale upon a
levy made before the filing of the lien statement but
after the furnishing of labor or materlal. Stegmeir v.
L., 184M194, 238NW228. See Dun, Dig. 667%:. 5584a.

A judgment is conclusive, as bhetwecen parties, of facts
upon which it is based and all legal consequenhces result-
ing from its rendition, and it may be enforced by parties

§9437

thereto, though judgment may he also for benefit of a
third party. Ingelson v. O. 199M422, 272NW2T}. See
Dun., Dig. 1895, 5154, 5165, 5161, 5162,

Without determining whether 10 year limitations ias ap-
plicable, upon a dec¢ree of divorce awarding alimony unti}
child should reach 18 ycars of age and Imposing lien
on real estate, a motion for an order requiring execu-
tion of a certificate of satisfaction of judgment made
more than 6 yearg after child obtained age of 18 was
denied on theory that 6 year limitation was not ap-
plicable, Akerson v. A, 202M3536, 27§NW5HTT. See Dun.

Dig. 3506.
Set-off of judgment. 20MinnLawRev436.

9417. Judgments, how enforced.

A judgment debtor ls not gullty of contempt for mak-
lng to convey to recelver pending appeal from order ap-
polnting receiver, but ia gullty for fallure to convey
after affirmance and remittitur. 172M102, 21aNWTT76.

A sheriff cannot enter a home ny force for purpose of
levying an execution, but debtor i3 guilty of resisting an
officer in refusing to gliven up the property. Op. Atty.
Gen, {390a-6), Feb. 7, 1935,

9419, Execution, how issued——Contents,

Interest may be allowed on a judgment for alimony.
Bickle v, B., 196M392, 266NW276. See Dun, Dig, 4883,

In proceeding to establish a judictal road award of
damages by commilssioners bears interest from entry of
order of court confirming 14, aa ln case of any other judg-
ment. Blue Earth County v. W, 136MG601, 265NW3Z9,
See Dun, Dig. 4883.

9423, Execution agalnst property, how executed.

Sheriff in levying on and selling land under execution
under a judgment s merely a minlsterial officer of the
law, and is not agent of either party to the action.
Cheney v. B, 193MG86, 2590NW59. See Dun, Dig. 3531.

In action to temporarily or permanently enjoin &
aheriff from selling on execution certain real esfate of
which plaintiff claims to be the owner, exacutlon creditor
18 a necegsary party defendant. Id. See Dun. Dig. 4499a,

Sheriff, with execution, may break open garage doors
for purpose of making levy on automobille after having
grigsrznade demand for posseasion. Op. Atty. Gen., Aug.

9425, What may be levied on, etc.

3. In general,

Where sheriff levied execution on certaln personal
property and thereafter attachment issued in action by
another creditor and execution issued thereunder, pro-
ceeds of personal property attnched and acld under
gecond execution could not he applled upon execution

first lasued, Roaume v. W, 192M1, 2566NW3L, S Dun.
Dig. 3523. e bl

2. Held not achject to levy.

It appearing that judgment debtor had assigned debt
of third perason to him before levy, debtor cannot be
charged with a debt in action by judgment creditor, 176
M461, 233NWTT6.

. Alimony judgment cannot be taken on execution by
g{{rel’g“pre-existlng creditor, DBensel v, M, 17TM178, 225

Money held by Minnesocta Emergency Rellef Adminis-
tration as an agency of the state are not gubject to
exet{:}giton or garnishment. Op. Atty. Gen. (843i), Nov.

D429, On other personal property.

Where a levy has been made on alleged debt te a judg-
ment debtor and debt is denied, recovery may be had
only in an action and diatrict court may not order a
Judgment against debtor on evidence taken at an examl-
nation held in supplementary proceedings. Freeman v.
L., 199M446, 272NW155. See Dun, Dig. 3548,

Situs of corporate stock under the Uniform Stock
Eraggi;er Act for purposes of attachment., 23MinnLaw
oV .

0431. On pledged or mortgaged chattels.

Where morigagee of chattels obtained judgment and
levied upon mortgaged property under excecution, release
of levy was not an ¢lection of remedies s0 as to bar
right to proceed under morigage. First Nat. Bank v.
I, 190M102, 250N W3E06. See Dun. Dig, 2914,

0432, On growing crops, etc.
176M37, 222N'W292.

9435, Bale, when and how. .

Where owner gives mortgage and thereafter conveys
away part of land, one who obtalns judgment lien up-
on part retained has no right to require that tract con-
veyed away be first sold on foreciosure of mortgage.
175M541, 222NW7TL,

0487, Certificate of sale of realty.

2. Righis of purchuser.

A sale on execution and resulting satistaction of judg-
ment cannot he vacated on ground of mistake simply be-
canse a mortgage, sublect to which property was pur-
chased, was thergafter foreclosed, and property lost.
Ridgway v. M., 194M216, 260NW303. See Dun. Dig. 3537a.
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9438-1. Sale of real property under judgments
legalized in certaln cases.—In all sales of real proper-
ty under judgments and decrees of the district court
wherein the sheriff's certificates of sale were filed for
record and recorded in the office of the proper regis-
ters of deeds prior to Oectober 1, 1928, and within
torty-five days, but not within twenty days after the
dates of the respective orders confirming such sales,
such certificates of sale and the records thereof are
hereby legalized and validated to the same extent and
with the same effect as though such certificates had
been so filed for record and recerded within twenty
days after the dates of such respective orders of con-
firmation. Provided, that the provlsions of this aect
ghall not apply to or affect any action or proceeding
now pending involving the validity of such certificates
or the records thereof. (Act Apr. 23, 1929, c. 294.)

9441, Order of redemption, ete,

1%. In general,

Rule that priority of llen for purpose of redemption
i determined by time of record, without reference to
nature of estates in land owned by mortgagor or judg-
ment debtor, was applied in determining pricrity of lien
as between docketing of successive Judgments, Lowe v.
I-li'iGZMMZSO' 2T6NW224. -See Dun. Dig, 3540, 3541c, 6415,
] .

p443. Certificate of redemption—Effect.

Where sum of money was deposited with the clerk
of court to awalt its further order, held that question
of title was properly determinable by judgment in a
plenary suit or upon issues framed and that trial court
rightly refused to grant motion of one party that money
be paid to him. 178M161, 226NW410.

0445-1, Creditor may redeem in certain cases.—
That any creditor whese clalm shall have been proved
and allowed by a probate court of this state against
the estate of a deceased debtor shall have the right, as
a creditor of such decedent, to redeem the lands of the
decedent from 4 pale thereof upon the foreclosure of
a mortgage, or upon an execution, in the order and
in the manner herein provided. (Act Apr, 15, 1929,
c. 195, §1.)

9445-2, Creditor to file order with register of deeds.
—For the purpose of such redemption a creditor whose
claim against the estate of a decedent shall have been
so allowed shall fille for record in the office of the
register of deeds of the county in which the real
egtate sought to be redeemed is sitnated, within the
yvear of redemption, a certified copy of the order of
the probate court allowing such claim, and thereupon
such claim shall constitute a lien upon the unexempt
real estate of the decedent sold upon foreclosure or
execution. The creditor shall also within guch time
file a notice i{n the office of such register of deeds
briefly describing the sale of the decedent’s lands, a
deseription of tho lands sold, and stating, in a general
way, the nature. date and amount of the claim of the
creditor, and that he intends to redeem such lands
from the sale thereof deseribed in such notice. In
the case of redemption from execution sales such
notice shall also be filed in the office of the clerk of
the district court in which such lands are situated.
(Act Apr. 15, 1929, ¢. 195, §2.)

9445-8, Filing to determine priority.—In the event
more than one such proved and allowed claim shall
be so filed and recorded for the purposes of such re-
demption, then, as between the owners of such claims,
their right to redeem shall be in the order In which
such claims were originally filed, succession com-
mencing with the oldest in pelnt of time; that as to
the creditors of the decedent having a lien or liens,
either legal or eqguitable, upon the lands of a decedent
and existing otherwise than by allowance In probate,
the creditors of the decedent whose claims have been
allowed in probate shall be subsequent or junior there-
to. (Act Apr. 15, 1929, ¢. 195, §3.)

9445-4. Creditor may redeem when.—If no re-
demptlon is made by the personal representative of
the deceased debtor, or by the assignsg of such decedent,
within one year after the date of such sale, or within
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one year after the date of the confirmation of such
sale, as the case may be, the senior creditor having a
lien, legal or equitable, upon the premises sold upon
the foreclosure of a mortgage or upon exerution, and
subsequent to the mortgage or judgment lien under
or by reason of which the premises were sold, in-
cluding the c¢reditors of a deceased debtor whose
claime have been perfected and recorded as hereln
provided, may redeem within flve days after the ex-
piration of said twelve months by payment of the

-amount required by law for that purpose; and each

subsequent creditor having a lien in succession, ac-
cording to priority of llens, within five days after the
time allowed the prior lienholder, respectively, may
redeem by paying the amount aforesaid and all liens
prior to his own held by the person from whom re-
demption is made, (Act Apr. 15, 1929, ¢c. 195, §4.)

0445-5. Probate Court to determine amount.-—
Whenever any such creditor redeems from the fore-
closure of a mortgage under the provisions of this
act the probate court shall determine the amount that
shall be credited on his claim against the estate. (Act
Apr. 15, 1929, ¢. 195, §5.)

9445-6. Not to affect present law-—Exception.—
Except as In this act provided all such redemption
shall have the force, and be governed by and sub-
ject to all of the requirements, of the statutes relat-
ing to the redemption of real estate from mortgage
and execution sales now or hereafler in force. (Act
Apr. 15, 1929, c. 195, §6.)

0447. Property exempt.
» .

. . % & »

16. The wages of any person not exceeding thirty-
five dollars, plus five dollars additional for each ac-
tual dependent of such person, due for any services
rendered by him or her for another during thirty
days preceding any attachment, garnishment or the
levy of any execution against him or her, provided,
that all wages paid to such person, and earned within
said thirty day period, shall be deemed and considered
a part of, or all, ag the cage may be, of said exemption
of thirty-five dollars, plus five dollars additional for
each dependent. Sald exemption above referred to
shall be allowed out of the wages of any such person
as a right whether claimed or not, unless said em-
ployee, his agent or attorney, shail file with the court
in which said action is pending his written waiver
of all or part of such exemption; in the absence of
proof of dependents he shall be entitled to an exemp-
tion of $35,00, in any event; and if proof is made by
affidavit or testimony of additional dependents he
shall be entitled to such additional exemption as
provided by this Act; provided, that the party in-
stituting garnishment proceedings shall pay the cost
of any garnishment where the amount in the hands
of the garnishee is wholly exempt, The exemption
shall be allowed out of the wages of any such person
and paid when due by the employer, as if no garnish-
ment summons had been served. The gpouse of such
person, all minor children under the age of eighteen
years and all other persons wholly dependent upon
him or her for support are to be classed as depend-
ents within the meaning of this Act, provided, how-
ever, that the maximum exemption in any case shall
not exceed $50.00. The salary or wages of any debtor
who is or has been a recipient of relief based on need
shall, upon his return to private employment after
having been a recipient of public relief, be exempt
from attachment, garnishment or levy of execution
for a period of six months after his return to employ-
ment, provided, however, that he may take advantage
of such exemption provisions only once in every three
years, provided, however, that agencies distributing
relief shall at the request of creditors, or their agents
or attorneys, inform them whether or not any debtor
has been a reciplent of relief based on need within
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such period of six months. (As amended Apr. 21,
1933, c. 350, §1; Apr. 15, 1939, c. 263.)

16a, Effective July 1, 1033.—This Act shall not be
effective until July, 1933. (Act Apr. 21, 1933, c. 350,

§2.)
L] * * * * L *.

Subd. 14,

179M402, 229NW344. Certiorari granted,
Judgment vacated, 28315266, 51SCR416.

Applies to all beneficlaries whether resident or non-
resident. 179M265, 228NWI18,

Creditors could not impress proceeds of life Ilnsurance
pollcles with clalms based on fraud of insured after is-
guance of policies. Cook v. P, 182M496, 235NWS. See
Dun. Dig, 3689. .

Statutory exemption of proceeds of life insurance does
not extend to property purchased therewith. Ross v. 8,
193MA407, 26BNWH82, See Dun. Dig. 3689,

Subd, 15,

Applies to all beneficlaries whether resident or non-
realdent. 179M25E, 22RNWILS,

The United Mutual Life Insurance Company, inaglar
as it 18 transacting the Iinsurance business of the Knighta
of Pythlas, {8 to be regarded as a fraternal beneficlary
association. Op. Atty. Gen.,, May 18, 1811,

Subd, 18.

Amended. l.aws 1939, ¢ 263,

Defendant was entitled to exemption of $36 from
wanges earned 30 days preceding garnishment, but amount
already pald covering such period must be Included in
agggunt claimed to be exempt. Op. Atty. Gen., May 10,
1 .

It is duty of officer making levy upon wages to deter-
mine amount of exemption to which an employee 18 en-
titled, and such exemption must be allowed out of the
wages as a matter of right, whether claimed or not, and
officer failing to ascertain the exemption js liable to the
judgment debtor. Op. Atty, Gen, (843k), Apr. 20, 1936.

Subd. 18,

Set-off of Judgment, 20MinnLawRev435,

Personal property taxes.

No personal property is exempt from seizure or sale
under peracnal property tax judgment. Op. Atty. Gen..
July 18, 1938.

Genernl

rulens,

179M255, 228NWI19.

9447.1. Veteran's pension, bonus, or compensa-
tion.—All moneys pald to any person as a Veteran's
pension, bonus, adjusted compensation, allotment or
other benefit by the Siate of Minnesota or by the
United States are exempt from and shall not be liable
to attachment, garnishment, seizure or sale on any
final process issued out of any Court, for the.period
of one year after receipt thereof. (Jan. 27, 193¢,
Ex. Ses,, c. 112.)

Seec, 2 of Act Jan. 27, 1936, cited, repeals all laws in
conflict,

Fact that veteran Is receiving money from federal gov-
ernment under adjusted service certificate 1z only a fact

to be ¢onaldered In determining whether veteran is en-
titled to relief. Op. Atty. Gen. (33%q), June 27, 1936,

0447.2, Exemption of iInsurance policies.—The
net amount payable to any insured or to any bene-
ficiary under any policy of accident or disability in-
surance, or under accident or disability clauses
attached to any poliey of life insurance, shall be ex-
empt and free and clear from the claims of all cred-
itorgs of such insured or such berneficiary, and from
all legal and judicial processes of execution, attach-
ment, garnishment, or otherwise whatsoever. (Apr.
12, 1937, ¢, 191, §1.)

SUPPLEMENTARY PROCEEDINGS

§4350. Order for examination ot debtor.

1. Genernl noiure nnd obhject of proceeding.

Necessity of judgment at law and return of execution
thereon as condition precedent to creditor’s bill, 16Minn
LawRevjiy2, )

9452, Examination.

A defendant who refused to testify or answer propet
questions in a hearing hefore a referee in proceedings
supplementary to execution is guilty of construetive
contompt, and repeated evasions and untrue answers
amount to a refusul to angwer. 178M158, 226N'W13§8.

The disclosure in proceedings supplementary to exe-
cutlon cannot be used In a criminel proceeding against
the judgment debtor; but a fact shown in it may be con-
sidered in determining want of probable cause. Krienke
v. C., 182MGE649. 236NW24, See Dun, Dig. 10339,

In proceedings supplementary to execution court did
not have juri{adiction summariiy on order to show cause
to adjudicate as to rights of property not in possession
or control of judgment debtor at time of appointment of

518CR2E.

e

§9455-4

receiver, Northern Nat Bank v, M,
852, See Dun. Dig. 3543.

9453. Property applied to judgment—Receiver,

Punishment for contempt In failing to convey property
to receiver. 172M102, 214NWT76.

2, Appointment of recelver.

Appointment of a receiver for a judgment debtor's
nonexompt property In proceedings supplementary to
execution g dlscretionary with court. Ginsberg v. D,
191M12, 252N'W6E69. See Dun. Dig. 3549.

2%, Injunction.

Evidence held insufficient to support a finding of vio-
lation of restraining order in supplementary proceedinis.
ﬁ%ﬁn v. C, 185M347, 241NW388. See Dun. Dig. 3548,

9454, Adverse claimants, ete.

Where a levy hag been made on alleged debt to a judg-
ment debtor and debt i3 denled, recovery may be had
only in an action, and district court may not order a
Judgment against debtor on evidence taken at an examl-
nation held in supplementary proceedings. Ireeman v.
L., 1990446, 2T2NW155, See Dun. Dig. 3543.

UNIFORM DECLARATORY JUDGMENTS ACT

The Uniform Declaratory Judgments Act has been
adopted by; Alabama, Arizona, Colorado, District of
Columbia, Idaho, Indiana, Maryiand, Michigan, Minnesota,
Missouri, Montana, Nebraska, Nevada, New Jersey, North
Carolina, North Dakota, Ohio, Oregon, Pennaylvania,
Puerto Rlico, South Dakota, Tennessee, Utah, Vermont,
Washington, Wisconsin, Wyoming.

9455-1. Courts to constrie rights.—Courts of rec-
ord within ‘their respective jurisdietions ghall have
power to declare rights, status, and other legal rela-
tions whether or not further relief is or could be clalm-
ed. No action or proceeding shall be open to objection
on the ground that a declaratory judgment or decree
ig prayed for, The declaration may be either afirma-
tive or negative in form and efiect; and auch declara-
tions shall have the force and effect of a final judg-
ment or decree. (Act Apr. 17, 1933, c. 286, §1.)

Declaratory Judgments Act authorizes a proceeding
which amounts to a justiciable controversy. Reed v. B,
131M254, 253NW102,

In a proceeding under declarstory Judgments act, it 18
eggentin]l that there be adversary interests and partles;
that there be a real lssue for deterinination: that there
is an actual and legal, and net merely an academic issua;
and that the decision rendered will be such as to flnally
settle and determine the controversy. County Board v.
B., 193M526, 35TNW§2.

An intervener may not introduce new and foreign is-
sues into action as jolned hy original partiea in sult for
declaratory judgment. Twin City Milk Producers Ass'n
v, H, 199M124, 27INW253. See Dun. Dig. 4901a.

Where service of notices to terminate right of redemp-
tlon were invalid, mandamus wasd proper remedy by
landowner to secure from county auditor otticial certlifi-
cate of amount required to be paid@ to redeem. Farmers
I“%i M%r;csl"lzants Bank v. B., 204M224 283NWI118. See Dun.

& - -

Constltutionality of declaratory judgments statutes,
16MinnLawRev§58,

The Uniform Declaratory Judgmenta Act.
Rev2ig.

Scope of declaratory judgment procedure in federal
courts. Z2IMinnLawRev424,

9455-2, May have instrnments construed.—Any
person interested under a deed, will, written contract
or other writings constituting a contract, or whose
rights, status or other legal relations are affected by
a statute, municipal ordinance, contract or franchise
may have determined any guestion of construction or
validity arising under the instrument, statute, ordi-
nance, contract, or franchise and obtain a declaration
ot rights, status or other legal relations thereunder,
(Act Apr. 17, 1933, c. 286, §2.)

0455-3. Contract may be construed—when.—A
contract may be ¢onstrued either before or after there
has been a breach thereof. (Act Apr. 17, 1933, c. 286,
§3.)

9455-4. Who may ask for construction.—Any per-
son interested as or through an executor, administra-
tor, trustee, guardian or other fiduciary, creditor, dev-
isee, legatee, heir, next of kin, or cestui que trust,
in the administration of a trust, or of the estate of a
decedent, an infant, lunatic, or insolvent, may have a
declaration of rights or legal relations in respect
thereto:

203M253, 2BONW

1§MinnLaw
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(a) To ascertain any class of creditors, devisees,
legatees, heirs, next of kin or other; or

(b} To direct the executors, administrators, or
trustees to do or abstain from doing any particular
act in their fiduciary capacity; or

(¢) To determine any guestion arising in the ad-
ministration of the estate or trust, including questions
of construction of wills and other writings. (Act Apr.
17, 1933, c. 286, §4.)

9455-5. Not restricted.—The enumeratlon In Sec-
tions 2, 3, and 4 does not limit or restrict the exercise
of the general powers conferred in Section 1, in any
proceeding where declaratory relief is sought, in which
judgment or decree will terminate the controversy or
remove an unceriginty. (Act Apr. 17, 1933, c. 286,
§5.)

.9455-6. Court may refuse to enter decree,—The
court may refuse to render or enter a declaratory
judgment or decree where such judgment or decree,
if rendered or entered, would not terminate the un-
certainty or controversy giving rise to the proceeding.
(Act Apr. 17, 1933, c. 286, §6.} .

9455-7. Orders, judgments and decrees may be re-
viewed.—All orders, judgzments and decrees under
this Act may be reviewed as other orders, judgments
and decrees. (Act Apr. 17, 1933, ¢. 286, §7.) ~

Supreme court having arrived at same construction of
trust agreement as court below from consideration of
instrument alone, it ia immaterial that incompetent evi-
dence was introduced. Towle v. F.,, 194MB20, 261NWbG.
See Dun. Dig. 424, -

Order amending complaint 8o as to make city a party

plaintiff instead of a party defendant was not an order’

involving merits of cause of action or any part thereof
and is not appealable, neither is order denying motion
to vacate order granting amendment. Gilmore v, C., 198
M148, 269NW113.

9455-8, Application to court for relief.—Further
relief based on a declaratory judgment or decree may
be granted whenever necessary or proper. The appli-
cation therefor shall be by petition to a court having
jurisdiction to grant the relief. If the application
be deemed sufficient, the court shall, on reasonable
notice, require any adverse party whose rights have
been adjudicated by the declaratory jufgment or de-
cree, to show cause why further relief should not be
granted forthwith. (Act Apr. 17, 1983, c. 286, §8.)

9455-9. Issunes of fact may be tried.—When a pro-
ceeding under this Act Involves the determination of
an issue of fact, such issue may be tried and determined
in the game manner as issues of fact are tried and de-
termined in other civil actions in the court in which
the proceeding is pending. (Aect Apr. 17, 1933, c
286, §4.)

9435-10. Costs.—In any proceeding under this Act
the court may make such award of costs as may seem
equitable and just. (Act Apr. 17, 1933, ¢. 286, §10.)

In actlon against trustee by beneficiaries under a trust
created in a will, alleging negligence and wrongdoing in
administration thereof and requesting a new interpreta-
tion of a provision of will and a surcharging of trustee's
account, in which trustee prevailed in every respect,
trustes was entitled to recover reasonable attorneys’
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fees paid in conduct of its defense.
209, 260NW223. See Dun. Dig. 9944

0465-11, Parties.—When declaratory relief is
gought, all persons shall he made parties who have
or claim any interest which would be affected by the
declaration, and no declaration shall prejudice the
rights of persons not partieg to the proceeding. In
any proceeding which involves the validity of a munic-
ipal ordinance or franchise, such municipality shall
bhe made a party, and shall be entitled to be heard, and
if the statute, ordinance or franchise is alleged to be
unconstitutional, the Attorney-G.neral of the State
shall also be served with a copy of the proceeding and
Tge entitled to he reard. (Act Apr, 17, 1933, c. 286,

11.)

Appellant’s motion to vacate an order amending com-
plaint so as to make defendant city a party plaintiff in-
stead of a party defendant was timely under Barrett v.
Smith, 183M431, 237NW15, and U. 8. Roofing & Paint Co.

v. Melin, 160M530, 200N'W3807. Gllmore v, C., 198M148, 269
NWI113.

Opon ‘ex parte applicatfon for a declaratory judgment
for unpald alimony and for execution trial court may,
in its discretion, require notice of application to be given
to other party to proceedings, even though statutes do
not require giving of notice in such cases. Kumlin v. K.,
273N'W253. See Dun. Dig, 2811,

Courts do not hesitate to declare unconstitutional a
statutory provision which arbitrarily and without rea-
sonable justification prohibits & person from pursuing a
llaégvsfui calling, Johnson v, K., 286BNW77. See Dun. Dig.

Andrist v. F,, 194M

0455-12, Act to be remedial.—This Act is declared
to be remedial; its purpose is to settle and to afford
relief from uncertainty and insecurity with respect
to rights, status and other legal relations; and is to
be liberally construed and administered. (Act Apr.
17, 1933, c. 286, §12.)

9455-13. Definition.—The word ‘‘person”’ wher-
ever uged in this Act, shall be construed to mean any
person, partnership, joint stock ¢company, unincorpo-
rated assoclation, or society, or municipal or other
corporation of any characier whatasoever. (Act Apr.
17, 1933, ¢, 286, §13.)

9453-14. Provisions separable.—The several sec-
tions and provisionsg of thig Act except sections 1 and
2, are hereby declared independent and severable, and
the invalidity, if any, of any part or feature thereof
shall not effect or render the remainder of the Act
invalid or inoperative. (Act Apr. 17, 1933, c. 286,
§14.)

9455-15. To make law uniform.—This Act shall
he so interpreted and construed as to effectuate its
general purpose to make uniform the law of those
states which euact it, and to harimonize, as far as pos-
gible, with federal laws and regulations on the subject
of declaratory judgments and decrees, (Act Apr. 17,
1933, c. 286, §15.)

9455-16, Uniform declaratory judgments act.—
This Act may be cited as the Uniform Declaratory
Judgments Act. (Act Apr. 17, 1933, e. 286, §16.)

Bec. 17 of act Apr. 17, 1933, cited, provides that the
act shall take effect from its passage.

CHAPTER 78
Juries

9458. Number to be drawn.

Trial court did not abuse discretion in discharging
entire jury panel and drawing new venlra in murder
case. State v. Waddell, 187M191, 245NW140, See Dun.
Dig. 5239%a.

04680. How drawn and summoned,

Laws 1929, c. 7, repeals Sp. Laws 1883, c¢. 314, as to
making up jury lists in Washington county.

9468, Selection of jurors.—The county board, at
its annual session in January, shall select, from the

qgualified voters of the county, seveniy-two persons to
gerve as grand jurors, and one hundred and forty-
four persans to serve as petit jurors, and make separate
lists thereof, which shall be certified and signed by the
chairman, attested by the auditor, and forthwith de-
livered to the clerk of the district court. If in any
county the board is unable to select the required num-

| ber, the highest practicable number shall be sufficlent.

In counties where population exceeds ten thousand no
person on such list drawn for service shall be placed
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