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§7011

“Attendance in district court” means actual attendance
at court, and not time while panel is excused for defl-
nite time or court i3 adjourned to fixed day. Op. Atty.
Gen., May 16, 1933,

Juror i3 not entitled to compensation for Sunday
where court adjourng over week-end.

County is liable for witness fees to employee of secre-
tary of state subpoenaed to appear In Municipatl Court in
connection with prosecution under Laws 1933, ¢. 170. Op.
Atty., Gen. {196r-3), Mar, 12, 1936. .

Grand jurors are not entitled to extra compensation
for committee meetings or for investigation when no
quorum is present. Op. Atty, Gen.J (2606), Apr. 30, 1937

7011. Coroner and justice jurors,

Juror in justice court is to receive one dollar for en-
.tire services and not one dollar for each day's service.
Op. Atty, Gen, (260a-4), May 4, 1218,

Jurors in justice court are not entitled to mileage.
Op. Atty. Gen. (260a-4), July 6, 1938.

7012. I'ees of court commissioner,

Court commilssioner is not entitled to mileage when
conducting insanity hearings away from county seat.
Op. Atty. Gen., Aug. 14, 1933,

7013. [Repealed]. .
Repealed Ieb. 21, 1931, c. 22.

7014. Fees for services not rendered—Illegal fees.

Op. Atty. Gen., Dec. 19, 1931; note under §6593.

Provigions that *no fee or compensation ghall be de-
manded or received by any officer or person for any
service unleas the same was actually rendered,” does not
prevent in any proper case collection in advance of pre-
scribed fee for official service wanted, purpose of statute
being only to prevent exaction of larger feed than law
allows. St. Louis County v. M., 198M127, 269INW105. See
Dun. Dig, 8753.

7018. Turning fees into county treasury.

Sheriff of St. Louis County is a salaried official with
no personal interest in fees earned by him, under Laws
1911, e, 145, Laws 1921, ¢. 492: Laws 1925, ¢, 130, St. Louis
County v. M., 198M127, 26INW105, See Dun., Dig, 8753,

Sheriff of St. Louis county is by virtue of his office a
trustee in respect to fees earned by him, whether col-
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lected or not, and he is held to a strict accountabllity
and highest practical degree of care as to collection of
such fees, burden being upon him to prove exercise of
such care as to fees earned but not collected. Id.

A custom of the sheriff's office of serving papers with-
out collecting the fees in advance and then, without more,
merely holding the originals for payment of the fees
comes s8¢ far from having any legal justification that,
however much acquiesced in by other public offleials, it.
cannot create an estoppel against the county., Id.

‘When a fee office has by statute been put upon a salary
basis, its fees are made public property. Id. See Dun.
Dig. 8005.

Fees collected by the clerk of the district court under
§3208 are payable into the county treasury under this
gection in countles where a definite salary is provided
for the clerk. . Op. Atty. Gen,, Jan. 18, 1930.

County auditor must turn into county all fees re-
celved, including fees for making of certified copies of
official records. Op, Atty. Gen.,, Nov. 2§, 1931,

Where county offlicials receive a stated salary, they
are liable to the county for all fees to be charged by
law for the performance of thelr official duties, whether
such fees are actually coliected by such officials or not.
Op. Atty. Gen., Feb. 29, 1932,

County treasurer is not entitled to a fee for prepar-
Iing tax lists for banlks desiring to remit taxes for their
customers. Op. Atty, Gen, May 19, 1933,

Registers of deeds may carry item for fees in connec-
tion with administration of chattel mortgages for loan
made by federal emergency crop and seed loan section of
gdar{%;gred[t Adminlstration. Op. Atty. Gen. (833d), Jan.

County commissioners are not entitled to compensa-
tion for serving on county relief committee, Qp. Atty.
Gen, (124a), Nov, 19, 1935,

Under Laws 1935, ¢, 113, county board may not receive
a salary or per diem for special meeting, nor can beard
appoint Its entire membership to a committee and ob-
tain compensation as such, though proper members of a
committee are entitled to compensation. Op. Atty, Gen.
(124a), Feb. 26, 1936,

Section 657 limits mileage and compensation of mem-
bers of county board, though administration of Laws
1937, c. 65, (Seed Loan Act), increases their duties be-

yond twelve meetings per year. Op. Atty. Gen. (833k
Apr. 19, 1937, P Ay (8331

CHAPTER 49A

) Trade and

1. Contracis and writien fnstruments In general.

In order to prove Incompetency at time of a particular
transaction, it is proper to show a subsequent adjudica-
tion of incompetency. Johnson v. H., 197TM496, 267TNW
486. See Dun. Dig. 3438, 3440.

Where plaintiff and defendant entered into a contract
wherein defendant purchased s deflnite quantity of ofl
of any weight or weights defendant should designate
within welghts listed, weight controllng price, lack of
agreement as to weight and price created such an in-
definiteness and uncertainty in contract as to make it
unenforceable.- Wilhelm Lubrication Co. v. B., 19TM626,
268N'W634. See Dun. Dig., 8496

In formation of a contract words alone are not only
medium of expression, and there can be no dlstinction
in effect of promise whether it be expressed In writing,
erally, in acts, or partly in one of these ways and partly
in others, Zieve v, H., 198M580, 2TONWG5EL. See Dun.
Dig. 1723,

One may condition his entry into contract relations
a8 he sees fit, regorting even to absurdities iIf he chooses.
State v. Bean, 139M16, 270NW918. See Dun, Dig, 1728

Evidence held to indicate that parties intended to
keep modified agreement alive and in full force and ef-
fect after date stated in agreement as expiration date.
Schultz v, Us 199M131, 27INW249. See Dun, Dig, 1774,

Ambiguous sentence, printed in ‘small type to left of
defendant's signature, on contract prepared and tendered
by plaintiff, cannot be construed so as to change plain
meaning of terms of contract, it being made no part
thereof by reference. Sitterley v, G., 199M475, 27T2N'W38T.
See Dun, Dig. 1816.

2z, Mutual Asaent.

Offer made by director of natlonal bank to settle
liability arlsing from his acts as direector, held to have
been accepted by the receiver of the bank so as to
consgtitute a binding contract, Karn v. Andresen, (USDC-
Minn), 51F(2d)521, aff'd 60F(2d)427.

Contract of corporation to purchase electricity from
municipal plant at a certain rate, for twenty years, for
rurat distribution to customers of the corporation, held
vold for uncertainty and lack of mutuality, where amount
of power to be furnished depended entirely upon the
will and wants of the company, and the munijcipality was
bound only so long as it elected to be bound. Owatonna
v, I. (USDC-Minn), 18¥FSuppi. .

Commerce

It iz not the subjective thing known as meeting of the
minds, but an objective thing, manifestation of mutual
assent, which makes a contract, Benedict v. P, 183M
396, 23TNW2. See Dun. Dig. 1742(57).

In the absence of conflicting legal requirement, mutusal
assent may be expressed by conduct rather than worda.
Benedict v. P, 183M396, 23TNW2. See Dun. Dig. 1742,

Agreement of second mortgagee to pay interest on
first mortgage if foreclosure was withheld, held not In-
valid for want of mutuality. EBEankers' Life Co. v. F.,
188M349, 24TNW239, See Dun. Dig. 1758.

Not a meeting of minds, but expression of mutual as-
gent, 1s operation that completes a contract. New Eng-
land AMut, Life Ins. Co. v. M., 188MA11, 24TN'WS03. See
Dun. Dig. 1742,

Whether defendants agreed to pay plaintiff's printing
bill, held for jury, Randall Co. v. B.. 189M175, 243NWT52.
See Dun. Dig. 1742,

Distinguigshment between an expreas contract and one
Implied as of fact invelves no difference in legal effect,
but liez merely in mode of manifestinz assent.” McaArdle
v. W, 183M433, 258N'WE18. See Dun, Dig. -1724.

In formation of a contract words alone are not only
medium of expression, and there can be no distinction in
effect of a promiae, whether It be expressed in writing,
orally, in acts, or partly in one of these ways and partly
in others, but it {3 objective thing, manifeatation of mu-
tuyal assent which Is essential to making of a contract.
Id. See Dun. Dig. 1742,

Expressed intentlon of parties determines terms of
contract, and secret intention or motive of one of par-
ties thereto iz not material., Wiseth v, G., 197TM241, 266
NWS50, See Dun. Dig. 1815,

+» Where plaintiff and defendant's agent made an oral
agreement relating to payment of commissiona for sale
of a farm and thereafter agent wrote to plaintiff con-
firming agreement, plaintiff's failure to object to terms
contained in letter constituted acquiescence to agent's
version of agreement. Murphy v, J., 198M459, 2TO0NW136.
See Dun. Dig. 1730a.

Where deallngs terminate in negotiation stage there
is no contract to enforce and court cannot remedy situa-
tion by making a contract for the parties, Bjerke v. A,
203M501, 281NW3865. See Dun, Dig, 8780,

Mutual insurance company is liable on a policy issued

to schoot district, though district has no right to be-
come member. Op. Atty. Gen,, Sept. 9, 1932.
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CH. 49A—TRADE AND COMMERCE ’ n5

Bidas as acceptance in auctlons “without reserve.” 16
Minnl.awReviTh.

Unilateral paipable and impalpable mistake ln con-
struction contracis, 16MinnLawRevi3T7.

Effective tlme of an acceptance. 23MinnLawRev776,

21z, —Alteration.

Where an alteration of a chattel mortgage is made
without any intent to defraud, merely to correct an
error in drawing instrument so as to make instrument
conform to undoubted intention of parties, it will not
avoid instrument. Hannah v. S, 195M64, 26IN'WB83. See
Dun, Dig, 259,

Defense of modification or cancellation of a prior con-
tract is new matter in nature of confeaslon and avoid-
ance and must be pleaded =pecially in order that evi-
dence thereof can properly be admitted. Davis v. R., 197
M189, 266NW855. See Dun. Dig. 7585,

. Executlon and delivery,

Whether parties intended that contract should not
bind unless sighed by another person, held for jury.
Fitzke v. F., 186M346, 243NW139. See Dun, Dig, 1736.

‘Whether there was delivery of contract, held for
jury. Fitzke v. F., 186M346, 243NW139,

Delivery of written contract Is ordinarily an essentlial
element of execution. Wm. Lindeke Land Co. v. K., 190
MG01, 262NW650. See Dun. Dig. 1736,

Evidence sustains finding of jury that it was orally
agreed that defendant electric company should pay to
plaintiff cost of service line constructed by him. Bjorn-
stad v, N, 195M439, 263NW289, See Dun, Dig. 2946d.

Btatute of frauds aside, it i3 not necessary that a
party to a contract sign same if he acquiesces in, ac-
cepts, and acts upon writing. Taylor v. M., 195M448, 263
NW537. See Dun, Dig. 1734.

Where no knowledge or notice that defendant signed
a guaranty upon condition that another should also aign
was communicated to plaintiff, it is no defense. North-
western Nat. Bank v. F,, 136M%6, 264NWH70. See Dun.
Dig. 4072,

To make a writing operative as a contract, all parties
thereto must have expressed an Intention that such it
ghall be. Minar Rodelius Co. v, L, 202M149, 27TNW523.
See Dun. Dig, 1736,

Delivery is not in and of Itself conclusive evidence that
contrla.ct has become operative, as delivery may be condi-
tional. Id.

Telivery is, as a general rule, essential to execution
of a contract in writing, and is usual method of express-
ing final assent of parties to be bound thereby. Id,

A written instrument does not become binding as a
contract until parties express an Intention that it be so,
Hayfleld Farmers E. & M. Co. v. N,, 203M522, 282NW2G65.
See Dun. Dig., 1736,

Acknowledgment as of Oct. 11, which was Sunday waa
valid where signing and acknowledgment was actually
on Monday, Oct. 12, Op, Atty. Gen,, Oct, 30, 1933.

3. Partles to contracts,

An agreement by other corporate hondholders to ex-
tend time of payment of thelr bonds, not consented to
by plaintiff, did not affect his rights. Heider v. H.,, 186M
434. Z43NWESD.

An “estate” of a person deceased is not a legal entity,
and a0 cannet become party to a contract. Miller v. P,
191M586, 254N'W915. See Dun. Dig, 1731,

Where a contract was made with employers by rep-
resentatives of certain labor uniong on behalf of employ-
ees8 in stated services, one of such employees may sue
on contract as a party thereto. Mueller v, C, 194M83,
Z59NWT98. See Dun, Dig. 1896.

An insane person may have capacity to make an ordi-
nary contract though he lacks testamentary capacity.
?g?{;ﬂtz v, 0., 202M237, 27TN'WI18. See Dun. Dig. 1731(89),

4. Rights of third persons,

Where a corporation with a contract to purchase elec-
trical power at a certain rate, for twenty years, from
a muntcipal plant for rural distribution, sold its system
of lines, no liability under the contract was Iimposed

upon the vendee of the property. Owatonna v, I.. (US
DC-Minn), 18FSupps.
Near relationship between plaintiff and deceased

nilece, together with acknowledged consideration due for
services rendered, established privity. between plaintiff
and nlece as regarded action against estate of niece to
enforce agreement between nlece and nephew whereby
nephew conveyed corporate stock to niece with re-
mainder over to plaintiff. Mowry v. T., 139M479%, Z50NW
52. See Dun. Dig. 3593g.

Discharge of promisor by promisee in a contract is
effective against creditor beneflciary if latter does not
materially change his position in reliance thereon,
Moratain v. K., 100M78, 2R0N'WT27. See Dun, Dig 6204,

Where legsor covenanted for a specified time not to
enter into a business competitive with that of lessee, and
during term of lease conveyed property and assigned re-
version to plaintiff, and thereafter breached his covenant
with” lessee, who rescinded lease, to plaintiff's damage.
plaintiff has no cause of action either in tert for wrong-
ful interference with his business or in contract for
breach of defendant's covenant with lessee. Dewey v.
K., 200M289, 274NW161. Ses Dun. Dig, 1733,

Right to perform a coniract and to reap profits and
right to performance by other party are property rightas,
entitling each party to protection in its performance,
Johnson v, G, 201MG629, 2T7TNW252. See Dun. Dig. 9637,

Contract between individual doing business as a film
gervice, its syccessors and assigns, and a motion Dpicture
theater, requiring fllm service to use its hest efforts to
gsolicit contracts for advertising film service, held to re-
quire personal performance by the individual and his
administrator was not entitled to require theater to con-
tinue service or to give notice of cancellation in accord-
ance with contract. Smith v. Z,, 203M535, 282NW269. Sece
Dun. Dig. 1729.

A finding that a corporation organized to take over
businesa of an individual Impliedly assumed obligation .
to pay for cash register purchased under title retaining
contract by individual defendant, is sustained by evi-
dence. National Cash Register Co. v, N., 204M148, 282N'W
§27. See Dun, Dig, 1898,

A creditor beneficiary of & third party contract can
recover obligation, Id. See Dun. Dig. 1897,

Creditor’s rights in securities held by surety, 22Minn
LawRev31isg, :

4%, Modification,

A parol modification of a written contract must be
made to appear by clear and convincing evidence. Slaw-
son v. N, 201M313, 276NW275. See Dun, Dig, 1774,

Order granting judgment notwithstanding verdict, be-
cause evidence of a parol modification of a written con-
tract made many years prior to trial was not clear and
convincing was proper. Id. See Dun. Dig, 6082,

Unequivocal and uncontradicted testlmony of one wit-
ness held to be of clear and convincing guality necessary
to prove parol modification of written contract. But-
}gg}ick Pub. Co, v. J.,, 201M345, 276NW277. See Dun, Dig.

Though a parol modification of a written contract
must be proved by clear and convincing evidence, test
of “clear and convincing”™ proof has to with character
of testimony Itself and not number of witnesses from
whom it comes. Id.

4%;. Novation.

Evidence did not require finding that there was a no-
vation substituting plaintiff bank as debtor and releas-
Ing bank taken over from liabllity on savings accounts.
State Bank of Monticello v. L., 1383M98, 268NW918. See
Dun, Dig., 7237.

Where plaintiffs entered Into contract with a corpora-
tion to furnish extracts, corporation to take over all la-
bels and dies on plaintift’s hands at termination of con-
tract, and corporation scld all of its business and assets
to another corporttion, and new corporation informed
plaintiff that it wanted to continue business with him
on same terms as old corporation, and business was so
continued for three years, new corporation was bound
by obligation of old corporation to pay for ali dies, labels,
etc, ob hand when it terminated relationship with plain-
3’553 Zleve v, H., 198M580, 270NW581, See Dun. Dig.

5. Quasi contracts.

One selling clay to a member of board of county com-
missioners who used it for improving a highway was
entitled to recover in quasi contract an amount equal
to the beneflt that the county received, though the
transaction was invali@ but In good falth. Wakely v.
C,, 1856M93, 240NW103, See Dun, Dig. 4303.

It a school board expends money in the purchase of
real estate without authority from the voters, an in-
dividual member of the board who participates therein
is liable to the district for the money a0 expended.
g‘ﬁr%::ichler v. B, 186M414, 241NWE78. See Dun. Dig. 7998,

An action for money had and recelved cannot be
maintained where the rights of the litigants in the
money or _property are governed bg a valid contract,
Rsegnn v, W., 185M461, 24INW5BI1. ee Dun. Dig. 6127

That services rendered by attorney were renderad
under contract for fixed compensation, held sustained,
and plaintiff cannot recover under quantum meruit.
Melin v, F., 186M37%, 243NW400. See Dun. Dig. 10365,

There is no cause of action, quasi ex contractu, against
a defendant who is not shown to have been wrongfull
enriched at expense of plaintiff, Lamson v. T., 187TM363,
245NWAR2T. See Dun. Dig. 1724,

Evidence held to warrant recovery under implied con-
tract for reasonable value of goods delivered. Krocak
v. K., 189M346, 24INWE71. See Dun. Dig. 8645

Unjust enrichment warranting recovery guasi ex con-
tractu always exists where a plaintiff has paid money
for a supposed contractus! right which turns out to be
non-existent. Seifert v, U, 191M362, 254NW273. See
Dun. Dig. 6127, 6129,

Where there is an express contract determinative of
rights of litigants, there can be no recovery by one from
other gquasi ex contractu because of payments mmade on
contract. Aasland v. L, 192M141, 265NW§30. See, ‘Dun.
Dig. 1724, AL

Implied contracts must be distinguished from quasi
contracts, which unllke true contracts are not based on
apparent intention of parties to undertake performances
in question, nor are they promises, but are obligations
created by law for reasons of justice. McArdle v. W,
1930433, 268N W4§18. Bee Dun. Dig. 1724, 4300.

Even in ahsence of special contract, a landowner may
be held Hable in gquasi contract for heneflt received from
labor and material of another used !n reasonable or -
necessary repairs of his buildings. Karon v. K., 190M134,
261N'WS861. See Dun, Dig, 1724,
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Where it {3 apparent, both as to form of action and
course and theory of trial, that liability was predicted
solely upon express contract, enforcement of tiability as
for unjust enrichment cannot be had. Swenson v. G., 20¢
M354, 2T4NW222, See Dun. Dig. 7671,

A party is not llable quasi ex contractu for benefits
forced upon him, Mehl v. N, 201M203, 2756N'W843. BSee
Dun. Dig. 4303.

Quasi contractual lability for unjust enrichment is
based upon ground that a person receiving a benefit,
which 1t la unjust for him to retain, ought to make
llﬂgstitution or pay value benefit to party entitled thereto.

One 18 mnot unjustly enriched by retaining benefits
involuntarily acquired which law and equity give him
absolutely without any obligation on his part to make
restitution or payment. Id.

In action by mortgagor agalnst mortgagee in posses-
sion, circumstances held not to entitle plaintiff to recover
on theory of ‘unjust enrichment” arising from loss of
rents or possession during redemption period due to
foreclosure of n second mortgage  Selfert v, M., 203M
415, Z8INWTT0. See Dun. Dig. 1724,

One whose property has been acquired by ahother to
his unjust enrichment is entitled to judlcial relief. Smith
v. 8., 2043255, 28INW239, See Dun, Dig. 619,

City purchasing filre engine under conditional sales
contract 18 not bound thereby, but may be obligated to
pay value of benefita from use of englne. Op. Atty.
Gen., June 3, 1932,

Civll englneer irregularly employed to ascertain and
estimate cost of contemplated pavement would be en-
titled to compensation upon basis of wvalue to ecity but
not upon basis of any contract of employment. Op, Atty.
Gen,, June 18, 1932,

Miatake of fact as ground for rellef from cempromise
and asettlement. 20MInnLawRev21(,

Liability for loss or extras caused by defects In plans.

and specifications, 21MinnLawRev70,

Quasi contractual recovery in law of sales.
LawRevb28,

5. Contrihutlon,

A life tenant who redeems an outstanding mortgage
Hen 1 entitied to contributlon from-.remaindermen in an
amount equal to mortgage lien less present worth of life
tenant’s lliabitity to pay interest during his expectancy.
Engel v, 8, 191M324, 254NW2, See Dun. Dig. 1922a.

Without equality of equity, there can be no contribu-
tion. Hartford Accident & I. Co. v. A, 192M200, 256NW
See Dun, Dig, 1921,

Contribution 18 the right of one, who has discharged

a common liabllity or burden, to recover of another also
llable the aliquot portion which he ought to pay or bear,

Parten v, I, 204M200, 283N'W408. See Dun. Dig. 1919,

Right of contribution between insurers of joint tort
feasors. 20MinnLawRev236.

4. Ballment,

Evidence held to sustain finding that there was a con-
tract of storage from tlme defendant found his auto-
moblle in plaintiff’'s garage and allowed it to remain
there, pending settiement. Pratt v, M., 187M512, 246NW
11, Eee Dun. Mg 5673a.

Evidence held to ghow that bailor of chair for repalrs
was to call for it and was liable for storage. Ridgway
v. V., 1837TM552, 246N'W116. See Dun, Dig. T3lsa.

Queation whether defendant contracting company rent-
ed road equlpment of plalntiff copartnership waa one
of foact for jury. Potter v, I, 190M437, 252NW236. See
Dun. Dig. 7048,

City taking possession of condemned real property held
to create relationship in nature of constructive ballment
of personal property thereon and to have become Era-
tuttous ballee llable only for failure to exercise good
falth as regards c¢are of property. Dow-Arneson Co, v. C,,
191M28, 253NW6. See Dun. Dig. 728.

Where after commencement of actlon against balilee,
plaintiffs clalm was assigned to_an Insurer who had
made good loss, defendant's remedy was by motion far
gubstitution of plaintiff's assignee and not contention on
trial that plaintiff could not recover because not real
party in interest. Peet v. R., 191M151, 263NWG546. See
Dun. Dig. 13, 7310,

Where property Is lost or stolen while in hands of
bailee, he has burden of proof that hia negligence did
not cause loss. 1d. See Dun. Dig. 732,

Care required of any bailee is commensurate to risk,
that is care that would he exercised by a person of or-
dinary prudence In same or similar clreumstances, Id.

In action to recover unpald Installmentis under lease
of sound-reproducing equipment, which defendant was to
keep In good working order, evidenve held to show that
equipment worked satisfactorily after belng serviced
by plaintiff, RCA Photophone v. C., 192ZM227. 266NWB14,
See Dun. Dig. 8562.

Evldence held to gsustaln finding of jury that plaintiff,
after fully performing his contract with defendant to
care for and feed certain Inmba, redelivererd anme to de-
fendant at place sbeclfied In contract, And court erred In
ordering jugp.'ment notwithestanding verdict on ground of
nondellvery. Stebb 192M448, 258NWR24.
Dun. THg. 1787,

In gratuitous bailment, if lender of automobhile knows

‘ of defects In it, rendering it dangerous for purpose for
which it is ordinarily used, or for which he Is aware 1t
ia intended, he is bound to communicate information of

21Minn

ins v. F, Hee
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such defects to ballee, and if he does not do s0, and bailee
is injured, bailor fs llable; but he is not liable for In-
juries due to defects of which he was not aware. Blom
v. M., 139M506, 272NW599. See Dun. Dig. 721c.

One who furnishes an instrumentality for a special
use or service Impliedly warrantg article furnished to be
reasonably fit and suitable for purpose for which it is
expressly let out, or for which, from its character, he
must be aware It s Intended to be used. Butler v. N,,
3%1\1282. 278NW37, See Dun, Dig, 731d. See Dun. Dig.

c.

Where the owner of a chattel delivers it to another
to perform work in respect to or by means of it, the
relationship ia that of batlor and batlee where the own-
er parts with control over it and is that of master and
servant where he retalns control thereof. Wicklund v.
N., 28TNWY7. See Dun. Dig. 728,

labllity of parking lot operator for theft of auto-
mobiles. 18MinnLawihev35l.

7. Employment.

Under contract whereby plaintiif was employved as
salesman te procure contracts for engineering service,
held that plaintiff at the time of his resignation had
earned compensation. Gelb v. H. 185M205, 240NWIDT.
See Dun. Dig. 5812,

Whether plaintiff was entltled to commission for serv-
lces in effecting a sale or merger of abstract and title in-
surance companles, held for i1ury. Segerstrom v. W,
187TM20, 244NW49. See Dun. Dig. 1125.

Where broker procures a purchaser ready, able, and
willing to purchase on terms proposed, or when prin-
cipal closes with purchaser procured on different terms,
broker has earned hla commission, Segerstrom v. W,
187M20, 244NW49, See Dun, Dig. 1149, 1152,

Evidence held insufficient to show that plaintiff was
procuring cause of merger or sale of abstract and title
companies. Segeratrom v, W., 187M20, 244NW4¢9. See
Dun, Dig. 1149,

Two letters held a contract of employment at will,
terminable by either party at any time without cause.
Steward v. N., 186M606, 244NW813. See Dun. Dig. 5808.

Acceptance '01' reduced waEes did not conclusively re-
fute employe’s claim that he refused to acquiesce in
modificatlon  of original contract of employment.
Dormady v, H.. 188M121, 246NWH21. See Dun. Dig. 3204a.

In action for commissions on sale of merchandise,
whether reduction in price made by defendant was spe-
clal price to few or regularl{ quoted catalog price, held
question of fact. Mienes v. L., 188M162, 246NWGET. See
Dun. g 203.

Whether salesman’s commisslons were to be com-
uted with or without discount allowed by employer to
nduce prompt payment, held settled by practicai con-
struction of contract by parties. Id.

Provision in galesman’s commisaion contract that any
credits allowed or service charges made should be de-
ducted before computing saleaman's commissions, held
not to Include general credit given customers by .em-
ployer on account of advertising by them. I[d. |

Evidence held to sustaln verdict that plaintiff's de-
ceased was entitled to 10% of Insurance received by
defendant Insured under amdjustment negotiated by de-
ceased. Cohoon v. L., 188M429, 247NW520.

Question whether defendant contracting company hired
individual plaintiff as an operator of road equipment was
one of fact for jury. Potter v, I., 130M437, 252ZN'W236.
See Dun. Dig. 5841,

Contract between manager and prize fighter held one
of joint enterprise or adventure, and not one of employ-
ment, Safro v. L., 191M532, 256NW34, See Dun. Dig.
5801, 4948b.

‘Where & salesman working on commlission has a
drawing account, there can be no recovery against him
of overdrafts thereon, in the abaence of contractual ob-
ligution on his purt to repay. Lelghton v. B, 192M223,
266N'W848. See Dun, Dig, 203.

Construing u contruct whereln éﬂaintlt‘t. an engineering
concern, wu8 employed by defendant c¢lity to render cer-
tain specified services in a prospective enlargement of
city power and light plant, it ts held thut city, having
puid plaintiff agreed price for certain preliminary servic-
ea rendered, wus not obligated to further pay plaintiff
for profit it would have mads hud improvement project
not_been abandoned by city. Pillsbury Enwgineering Co.
v. C., 193M58, 25TNWE58. See Dun. Dig, 1853a

Evidence held to sustaln Anding of agreement to pay
for services as a practical nurse in earing for sister-in-
l;;‘nvs Murray v. M., 193)93, 25TNW3809. See Dun. Dig,

.

Burden upon an employer to show that a discharged
employee could have obtained like employment with a
renronahle effort 1a austained if emplover showa that In
gpood faith he offered to reinatate employee in his former
position at same salary. Schlsler v. P., 193M160, 2568NW
17. See Dun. Dig. 5829, i

There was a contract as implied of fact by mortgages
to pay for plowing done by mortgagor durlng period of
redemption, where mortgagee told mortgagor to do plow-
ineg and that rome arrangement would be made for a
iease for following year, reflnancine, or by resale to
mortgagor. McArdle v. W, 183M433, 258NWS818. See
Dun. Dig 1724

A contract which las result of ccollective bargalning be-
tween employers and employees must stand upon same
rules of Interpretation and enforcement that prevail as

1184



CH. 49A—TRADE AND COMMERCE °

to other contracts, Mueller v. C.. 194M83, 259NWTIS.
See Dun. Dig. 5800

Life insurance agent held not entitled to renewal
commisslons on bustness written by other agents be-
cause contract limited his riﬁht to renewal commissions
to business written by or through himself, Wicker v.
M., 194M447 261NW44L, See Dun. Dig. 5812

Evldence held to sustain finding of oral contract where-
by employer agreed to pay in common stock each month
an additional sum to employée In return for assuming
duties in gddition to regular duties. Schnelder v, Y., 198
M376, 269NWS899. See Dun. Dig, 5308a.

By accepting and cashing semimonthly checks for his
wages during period of five years, tendered to and re-
ceived as payment in full for each semimonthly period
of work, there was an accord ahd satisfaction of all
claims for wages. Olen v, S, 198M363, 270NWL
Dun. Dig, 42,

Application and agreement for weork for street rail-
way company containing no statement as to minimum
wage while on extra llst, was not modified or amended
by a subsequent letter or printed notice telling applicant
to report for work, though such letter contalned state-
ment that $3.50 per day was minimum while on extra list.
Id. See Dun, Dig, 5817.

Where road contractor hired equipment for $1,200 per
tnonth, $600 per monih additional to be paid If equipment
be used on double shift, second party guarantying rental
for 60 days, and equipment was used on double shift for
only part of 60 days and earned only $2,180 for period
used, contractor was only liable for $2,400, and not for
an additional amount by reason of double shitt. Mead v.
8., 198M476, 270NW563, See Dun, Dlg, 731.

Presumption 1a that when a child remains {n parental
home after rcaching his majority, regardless of value of
services he performs, such gervices are in nature of
family duties and are not conpensable. Hage v. C., 199
M533, 272NW7TT7. See Dun, Dig. 7307,

Evidence sustained finding that there existed an im-
plied contract to pay for services rendered at request
of deceased mother during her lifetime. Id,

To overcome presumption that services of child for
parents were gratuitous, 1t was not necessary to prove
an express contract for compensation, but it was incum-
bent upon child to show facts and circumstances from
which an implied promise to compensate might be in-
ferred. Anderson’s HEstate, 10UVMES8.. 273NWEY., See Dun.
Dig. 7307,

In order to overcome presumption of gratuity in ren-
dering services for a relative, it musat appear that serv-
ices were rendered and support furnished with under-
standing of both parties that compensation was to be
paid therefor. Stark v. 8., 20134191, 276NW820. Sece Dun.
Dig. 10375.

A substitution of employers canhot be made without
knowledge or consent of employee. Yoselowitz v, P,
201MG00, 2TTNW221, See Dun, Dig, 5800.

Where court held oral promise to wlill property wvoid
under statute of fraud, but allowed claimant reasonable
value of services rendered decedent, there was no error
in excluding evidence of value of estate as bearing on
reasonable value of services, decedent’s promise not be-
ing made with reference to value or to amount of gerv-
ices to be rendered by claimant. Roberty' Estate, 202M
217, 2TINWEH49, See Dun, Dig. 10381

Recovery of damages for breach of a contract of em-
ployment must be limited to amount established by
Andings of fact plus that admitted, if any, by pleadings.
Hosford v, B., 203M138, 280NWS859, See Dun, Dig. 850,

Where rental contract of a site for an oll station pro-
vided a rental of one cent per gallon, and an agency
contract with owner of lot provided for compensation in
same amount ns discount of Standard Ol Co.,, owner was
entitled to both rental and Standard il discount, though
such discount was based upon an allowance for rental
Davis v, N, 203M295, 281NW272. See Dun. Dig. #812,

Irreparable injury, actual or threatened, must be shown
before employee, who has covenanted not to compete
after his term of employment, will be enjoined. Peter-
son v, J.,, 2040300, 283NWS561. See Dun. Dig. 8436,

A servant 1s a person employed to perform service for
ancther subject to the employer's right of control with
respect to his physieal conduct or the details in the per-
formance of the service. An independent contractor is
one who undertakes to do a specific plece of work with-
out submitting himself to the control of the contractee
as to the details of the work, or renders serviee in the
course of an Independent employment, representing the
contraciee only as to the result of the work and not the
means by which it is accomplished, Wicklund v. N., 287
NWT7. Sec Dun, Dig, 5800,

Where the owner of a chattel delivers it to another
to perform work in respect to or by means of (t, the
relationship is that of bailor and bailee where the owner
parts with control over it and ig that of master and
g;ﬁrvagéowozvhere he retains control thereof. I1d. Bee Dun.

z. 8

A pervant employed and paid by onhe person, may be-
come the servant of another to whose contrgl he Aub.e
mits in rendering a particular service, although his gen-
eral employer 18 interested in the work and the servant
reccives his compensation from his general master and
not from the master ad hoe, Id. See Dun. Dig. 5800,

Bee

ng

Evidence held not to show that deceased officer and
employee was overpaid on claims asserted. Wentz v. G.,
28TNW113. See Dun. Dig. 5853.

Emergency conservalion work contract for trucks hald
to contemplate that work should be done on basis of
five-day weeks which would normally glve approxi-
mately 20 working days to each month and trucks hired
by month would mean calendar month. Op. Atty. Gen,
Oct, 27, 1933,

Enforcement of covenant not to compete after term of
empioyment. 1l6MinnLawRev316.

Right of an employee diascharged for cause. 20Minn
LawRevs9T.
Misrepresentation to secure employment. 14MinnLaw

Rev{46,

8. Conwsideration.

Compromise of disputes and dlsmissal of pending sac-
tiona on merits furnish conuslderation for contrect.
Fitzke v. F., 186M346, 243NW139. See Dun. Dig. 1760.

Divorce settlement agreement held supported by suf-
ﬁgéent consideration. McCormick v. H., 186M380, 243NW

Writlng surrendering right of lessor to cance! lease
without cause held supported by a sufficient considera-
tion, Oakland Motor Car Co. v. K., 186M455, 24INWE73.
See Dun. Dig. 1772,

An increase in rate of Interest was legal considera-
tlon for extension of time for payment of note and
mortgage. Jefferson County Bank v. E., 1§8M354, 24TNW
245, See Dun, Dig. 1772, %096.

Liquidation of a substantial and honest controversy
by accord and payment of agreed sum in satisfaction
cohatitutes consideration furnished by debtor as
promisee for promise of releagsor as promisor. Addlson
lirglzltl_’er v, A, 1833M336, 249NWT95. See Dun. Dig. 37, 40,

Note given for corporate stock held supported by sufi-
cient consideration, Edson v. 0., 130M444, 252NW217.

Where lessee, due to generel business depression, ls
losing money and will be obliged to vacate premises
unless amount of rent i reduced, an agreement to modity
lease as to amount of rent to be paid is valid and is sup-
ported by a suficlent consideration. Ten Eyck v. Sleeper,
65 Minn. 413, 6TNW1026, approved and followed. Wm.

Lindeke Land Co. v. K., 190M§301, 252NWE50. See Dun.
Dig. 5421a.

Where debt 1s either of two fixed amounts, acceptance
of r check for smaller amount which both parties admit
to be due does not constitute an accord and satisfaction
hecause there fs no consideration for such an agree-
ls'qre:;té Dwyer v. 1, 190MG16, 252NW3837. See Dun. Dig.

An application for membership in a country club, ac-
cepted by latter, held no _contract, becanuse there was no
mutuality of obligation, there belng no evidence of elther
act, forbearance, or promise on part of club as considera-
tion for promises of member, Thorpe Bros. v. W, 192M
432, 256NWT29. See Dun. Dig. 1499, 1758,

Where insurable age of an applicant for life inaurance
changed from 34 to 35 on April 14 and application re-
quested policy to be dated April 1 and applicant gave
note payable May 1 for first premium but this was not
paid until about June 20 and second premium was pay-
ahle July 1 by terms of the policy, lower premium rate at
the age of 34 was sufitclent consideration for the shorter
coverage effected by the firat premium. First Nat. Bank
v, N,, 192M649, 255NW831l. Sce Dun. Dig. 4646h.

A voluntary vacating of laased premises by defendant
leases and surrender of cropa thereon were suillelent con-
sideration for a promise on part of lessor to in effect
waive balance of rent then unpald. Donnelly v. 5., 193
M1l 25TNW505. Hee Dun. Dilg. 5436,

Evidence supports findings that settlement was found-
ed upon a valid consideration and its execution was not
procurad by means of duress or other unlawful practices,
Schultz v. B, 195M301, 262NWRTT. See Dun. Dig. 1520,

Membership contract In incorporated club, entitling
member to a proportionate share in extensive property
of club and to use thereof same as all members, does not
lack mutuality or conasideration. Lafayette Club v, R,
196MG05, 26ENWE02. Sce Dun, Dig, 1499,

Whether member sued for dues had resigned from
plaintiff club was a question of fact for trial court. Id.

Where parties to a contract of service expressly agree
that employment shall be “permanent,” law implies, not
that engagement shall be continuous or for any deflnite
peried, but that term being Indefinite, hiring is merely
at will, but under some circumstances "permanent” em-
ployment will be held to contemplate a continuous en-
gagement to endure as long as employer shall be engaged
i business and have worlk for empltoyee to do and latter
shall perform service satisfactorily, as where employee
purchases employment with a valuable consfderation out-
slde services which he renders from day to day. Skager-
berg v, B., 19TMZ291, 266NW3872, See Dun, Dip. 5808,

When services are rendercd and pald fer monthly un-
der an express valid contract of employment, the contract
cannot be rejected and suit be based on quasl contract
for reasgnable value. Nelson w. C., 197TM304, 26TNW261L.
See Dun. Dig. 619, 5800,

Promise of seller of goods under an executory written
contract 18 sufficient conaideration withgout more for
promise made by sureties of purchaser to guarantee per-
formance by him. W. T. Rawleigh Co. v. F., 200M236, 273
NWe66s. See Dun., Dig. 4071,
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An executory agreement by which plaintiff agrees to
do something on condition that defendant do something
else may be enforced, if what plaintiff has agreed to do
is either for benefit of defendant or to trouble or preju-
dice of plaintiff. Associated Cinemas v. W., 201M94, 276
RNW17, See Dun, Dig. 1758,

Contract between distributor and exhibitor of motion
picture films held not lacking in mutuality. Id.

A promise to pay one additional compensation to do
what he is already under contract to do is without con-
sideration and not binding. Zimmerman v. C., 202M54,
2TINW360. See Dun. Dig. 1766,

County court house contractor was not entitled to bene-
fit of exception to rule as to promise of additional com-
pensation which applies in cases where a party has
refused to complete hig contract because of unforeseen
and substantinl difficulties encountered in the perform-
ance thereof, It appearing that diffilculty which arose
after performance of contract was undertaken by plain-
}:gﬁ was anticipated by him before he made the contract.

It §s not necessary, as between parties, that there
be o consideration for an aasignment. Bowen v. W,
203M599, 281INW256. See Dun., Dig. 557,

Any constderation suflicient to support a simple con-
tract is value for a negotiable instrument, and may con-
i3t in any beneflt to promisor, or In a loss or detriment
to promisee; or to exist when at desire of promisor,
promisee or any other person has done or abstained from
doing, or promises to do or abstain from doing, some-

thing, the consideration being the act, abstine, or
promise. Becker County Nat. Bank v. D., 204M603, 284
NW789, See Dun. Dig. 1750.

A valuable consideration may consist either in some
right, interest, profit, or beneflt aceruing to one_ggl_-ty,
or some forbearance, detriment, loss, or responsibility,
given, suffered or undertaken by the other, Consideration
means not 80 much that one party is benefited as that
the other suffers detriment. Johnson v. K., 285NW715.
See Dun, Dig. 1750,

Agreement not to sue on former contract constituted
a good congideration for a comtract to purchase certain
corporate stocks in installments. Id. See Dun. Dig. 1750,

Doing that which one already is legally bound to do
as consideration. 15MinnLawRev710.

Past cohabitatlon as conasideration for a promise. 16
MinnLawRev823.

Moral obligation as conslderation for expresa
v%léere no pre-existing legal obligation. 1l6Minn

romise
wRev

Enforceability of gratuitous promises on theotry of es-
toppel. 22MinnLawRlev843,

9. Fraud.

Iraplied fraud as a species of actual fraud which con-
gists in deception practiced through representations im-
plied from conduct as distingulshed from represcntations
expreasly made. Stern v. N, (DC-Minn), Z5I5uppd4d,

When the defrauded Earty has done nothing incon-
sistent, fraud lnducing the contract is always a defense
to an action to enforce it. Proper v, P.,, 183M481, 237
NW178. See Dun. Dig. 1814,

Presentation of written contract foliowing verbal
agreement I8 representation that it is same in effect as
verbal agreement. Phillips Petroleum Co. v. R., 186M
173, 242N'W§29. See Dun. Dig. 1813a.

ere there Is one oral agreement, and two written
contracts are presented as embodying oral agreement,
fraud vitiates both of written contracts If asignatures
were obtained thereby, Phillips Petroleum Co. v. R.,
186M1723, 242NWE29. See Dun., Dig. 1814.

Fraud may be based upon a promise to do something
in the future but the promise must be made with In-
tention of not keeping it. Phelpa v. A.. 186M479, Z4INW
682. See Dun. Dig. 3827,

Evidence held not to show that promise made by
mortgagee to second mortgagee that rents would be
applied in payment of Arst mortgage debt was made
with fraudulent intention of not keeping it. Phelps V.
A., 186M479, 24INWGS2,

False statements promissory in character, made with
intent that they would not be kept, constituted fraud
in sale of lot., MecDermott v. It., 188M501, 24TNWE83. See
Dun, Dig. 3827.

Injured rallroad employe held not to have relled on
gtatements of railroad's physician as to extent of his
injuries so ag to warrant avoldance of release for fraud.
Yocum v. C., 189M397, 243NW672. See Dun. Dig, 8374.

Injured rallroad employe held not warranted in claim-
Ing that he thought release of damages was metely re-
ceipt, In view of large type '‘general Release.” Id.

Note given for corporate stock, held not obtained by
treud or misrepresentation. Edson v. O, 190M444, 252
NW217.

Fraudulent repregentation concerning contents of a
written contract inducing a signature thereto ordinarily
renderg the agreement vold rather than wvoidable, but,
it the defraouded party is negligent in signing the con-
tract without reading it. it 1s voldable oniy rather than
vold. Shell Petroleum Corp. v. A., 191M275, 253N'W3885.
See Dun. Dig. 1814,

One who has Intentionally deceived another to his
injury cannot make defense that such other party ought
not to have trusted him. Greear v. P., 19ZM287, Z66NW
199. See Dun. Di%. 3822,

In fraud case, if plaintiff’s Intelligence and experlience
in llke transactions was such that jury could conclude

that he knew representations made were not true, he
did not rely thereon. Id. See Dun. Dig. 3521,

In action for dameges for misrepresentation as to in-
debtedness of business purchased, evidence held to show
that defendant's representation as to debt of corporation
was not false nor fraudulent nor made with any inten-
tion to deceive plaintiff and that he did not rely thereon.
Nelgon v. M., 193M455, 258NWE28. See Dun. Dig. 3839.

One dealing with an infant has burden of proving that
contract was a falr, reasonable, and provident one, and
not tainted with fraud, and evidence that salesman of
common stock of a holding company represented to in-
fant that such holding compahy was owher of numarous
businesses and properties, when in fact it owned only
controlling stock in companies ownlng such businesses
and propertles, was sufficient to austain court's finding
of Ifraud. CGislasen v, H., 194MA76, 260NW8§3. See Dun.
Dig. 4443, 4450.

In a suit to recover purchase price of a mortgage, on
ground that buyer had bheen induced to purchase it be-
causge of fraudulent concealment of shape of lot covered
by mortgage, where shape of lot was easily ascertain-
able; and facts were not pecullarly within seller's knowl-
edge; seller's failure to ascertain and disclose its shape
was not a fraud, Egan v, T, 195M370, 263NW109. See
Dun., Dig. 8616.

A person 1s liable for fraud if he makes a false repre-
sentation of a past or existing material fact susceptible
of knowledge, knowing it to be false, or as of his own
knowledge without knowing whether it is true or false,
with lnteption to induce person to whom it 1s made to
act in reliance upon it, or under such circumstances that
such person ig justified in acting in reliance upon it, and
ﬂ;ﬁh person is“thttzretﬂ deceivefd and induced to act in
ellance upon it, to 8 pecunfary damage. Goaetke v,
E. 185M8393, 263NW448, See Dun, %ig. 181%&.

It is no defense to fraud that average man under cir-
cumstances would not have believed or acted upon rep-
resentations made. 1d. See Dun, Dig. 3822.

A breach of promise, with nothing more, does not es-
tgbllsh a cause of action for fraud and deceit. Carney v,
1‘..11961\11. 263NWI0L.' See Dun, Dig. 3827,

Fraud is an intentional perversion of truth for pur-
pose of inducing another in-reliance upon it to part with
some valuable thing belonging to him, or to surrender a
legal right, or a false representation of a matter of tact,
by words or conduct, which deceives and is intended to
decelve ancther so that he shall act upon it to his legal
"}Jury. and ‘“¢ollusion” implies a secret underatanding
E]}éiiegﬂr%%gepartg p}aysdirlx)tita antother's hands for fraud-

2. rajiner apatch Newspa) . v, C,
LO6M194, 264NWTT), See Dun, Dig. 3816.p per Co N

Proof of promissory fraud must fail where it Is Aatly
contradictory of terms of a binding written contract.
Northrop v. [, 139M244, 2TINW487, See Dun, Dig. 3827,

Rule that a party to o written instrument will not be
heard to say that he did not know what he was slgning
does not apply where one has been induced to sign
by fraud of other party. Marino v. N., 199M36), 272NW
267. Sce Dun. Dig, 1735, 3832,

Defendant having made a representation as to contents
?ﬁ -stx ]l_'lelea.se to 1{1iduc% ?Ialmltifif to sign it, cannot assert

a e was negligent in relying on representation. .
See Dun, Dig, 3822, 8374, & v 14

An uneducated investor had right to repose confidence
in a lawyer hnvini;: reputation for ability and integrity,
a8 affecting conspiracy and fraud in purchasc and sale
Qt’ stock of a corporation of which lawyer was president.
Scheele v. U., 200M554, 274N'W673. See Dun. Dig, 3833,

Misrepresentations of law are treated as are misrepre-
sentations of fact where person misrepregenting law is
learned in fleld and hes taken advantage of sollcited
confidence of party defrauded, or where person misrep-
resenting the law stands with reference to the person
imposed upon in a fAduciary or other simllar relation
of trust and confldence. Stark v, E., 285NWd466, See
Dun, Dig. 3825.

YWhere two corporations have an interlocking and
common management, and one of them procures property
of a third party by fraud, other corporation is charged
with notice, and, If It takes property or lts procceds,
is chargeable with value thereof. Penn Anthracite Min-
ing Co, v. C.,, 28TNW15, See Dun. Dig. 2022,

Talse representation as to credit standing, made in a
customer’s report to a mercantile agency and by latter
reported to another, who relles thereon in making a
(]::)Olntrac%9 constitutes actionable fraud. Id. See Dun.

g, 3829.

Misrepresentations of opinion, 21MinnLawRev643.

A syntheslg of the law of miarepresentation. 22Minn
LawRev)39,

10. Action for damnges.

Evidence of positive oral representations as to the
condition and quality of real property, made to induce
a purchaser to enter Into a contract of purchase, when
untrue, and relled on by the purchaser with a reason-
able belief in their truth, and with resulting damage,
makes out a prima facle case of damages for fraud
or deceit. Osborn v. W., 183M205, 236NWI197. See Dun.
Dig. 10062,

It is not necessary in deceit case that plaintiff prove
that the representations were known by defendant to
be untrue, or were made In bad faith. QOsborn v. W,
1830205, 236NW197. See Dun. Dig. 3286(49).
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In action for fraud in sale of corporate stock, evidence
of an execution sale, later vacated, and of an agree-
ment, not carried out by any payment, to apply the

roceeds from such sale upon notes given by plalntiff
Eeld properly excluded. Watson v. G., 183M233, 236NW
213. See Dun. Dig. 8612.

In actlon for fraud imn sale of corporate stock. direct
evidence by plaintiff that she relied on the representa-
tions charged held not necessary under the facts shown,
Watson v. G, 183M233, 236NW213. See Dun. Dig. 8612.

In action to recover damages for loss sustained be-
cause of false representations in sale of note and chattel
mortgage and for breach of a warranty to collect the
same, evidence held to support verdict for plaintiff.
Eidem v. D, 186M163, 240NW531. See Dun, Dig. 3839,

Giving renewal note. with knowledge of fraud, ls
walver of cause of actlon for damages. Wiebke v. E,
189M102, 2483NW7T02. Bee Dun. Dig. 85%la, 3833n,

Measure of damages for false representations for
milk and cream diatributing plant was difterence be-
tween actual value of property and price paid and In
addition thereto such apecial demages as proximately
resulted from the fraud. Perkins v. M., 190M542, 251NW
559. See Dun. Dig. 3841.

Fraud and misrepresentation, relled on for recovery,
related to existing character and termsa of job plaintiff
got as an inducement to purchase defendant's truck upon
a conditional sales contract and warranted recevery for
deceit. Hackenjos v, K, 1%3M37, 256TNW518. See Dun.
Dig. 8612,

Where purchaser of motor truck could not be placed in
status quo because seller had disposed of conditional
anles contract, purchaser's measure of dumages for fraud
wasg value of what he parted with. Td.

An action in deceit lies to make a defrauded party
whole on his bargain., Houchin v. I3, 202M5G40, XTINW
370. See Dun. Dig. 3816,

In absence of apecial damages, recovery ig allowed for
difference in value of what plaintiff was Induced to part
;gtt}.l and what he got in transaction. Id. See Dun. Dig.

Liability in tort for
MinnTL.awliev43d.

Measure of damages in an action for fraud in sale of
corporate securities, 23MinnLawllev205,

11. Estoppel and walver,

Answer in action for rent that defendants took as-
algnment of lease through lessor's faolse representation
stated no defense where it contained admiszsion that
defendants remained in possession for three years and
pald rent after dlscovering fraud. Central Hanover
Bank & Trust Co. v, 1, 189M36, 248NW287. See Dun.
Dig. b477Tn4,

One purchasing bank stock and paying by note, held
estopped to claim that condition was that depositors
would reduce deposit claims 30% or that he was de-
fg%lded. Peyton v. 5., 189M541, 250N'W2I5Y. See Dun. Dig.
1 .

Defrauded party cannot say that he relied upon a
fraudulent &)romisaory representation which was plainly
contradicte by stipulations in written asgreement.
Greear v. P, 192M287, 256NW130, See Dun. Dig. 3833b.

Plaintiffs were not estopped from assertlng wrongful
delivery of title papers to appellant; there belng evidence
Justifying court in findilng that appeilant was a party to
a fraudulent scheme in obtaining same. Peterson v. B,
192M315, 256NW308. See Dun. Dig. 3§32b.

Where a party, since deceased, entered into an execu-
tory contract, which for more than six years he per-
formed and benefits of which he ¢njoyed, an action to
rescind for fraud was barred by statute of limitations
before his death, and bar applies cqually to a suit by his
gsebi’gb Rowell v, C,, 1%6M210, 264NWG92. See Dun, Dig.

Fraud may he waived, confirmed, or ratified, and
where actionable fraud has bheen practiced, defrauded
party may elther rescind contract or he may affirm it
and recover damages sustalned by him, but it is his
duty upon discovery of fraud to elect whether he will
perform or rescind, and if he elects to perform, he there-
by, In effect, make a new contract, and he cannot re-
cover damagea. Zochrison v. 13, 200M383, 2T4NWGEIG, See
Dun. Tig. 3833b, 8612,

An uneducated widow reposing confldence in a lawyer
having reputation for ability and Iutegrity was not
estopped to claiim conspirney and fraud against lawyer
and corporation of which he was president because she
retained stock of the corporation for some years and
received dividends thereon, Scheele v. W, 200Mbs4, 274
NW6T3,  See Dun. Dlg, 3833b,

11%. Pleading,

In pleading fraud, material facts consatituting fraud
must be specifieally alleged, A general charge of f{raud

innocent misrepresentation, 21

is unavailing, Rogera v. D, 196M16, 264NW225, Sce Dun,
Dig. 3836.
12. Fvidence.

Fraud aiffording an action for
proved by circumstantial evidence, Philadelphla 8. B,
Co. v. K, (USCCAS8), 6417(2d)834, Cert, den. 290US661, b4
SCR68. See Dun. Dig. 3839,

Ingtructions, held not erroneous in falling to require
proof of fraud by clear and convincing evidence. Id.

Evidence held to sustain finding that lease of oil sta-
tion was obtained by fraud and deceit. Phillips Petro-
leum Co. v. R., 186M173, 242N'W629. Bee Dun. Dig. 5385,

damages may be

nl4

A release of damages cannot be avolded for fraud or
mistake unless evidence is clear and convincing, Yocum
v. C., 180M397, 249NWET72. See Dun, Dig. 8374,

Evidence held to sustain finding of fraudulent repre-
gentations Inducing plaintiff to purchase milk and cream
distributing plant and to lease part of building, en-
titling plaintiff to damages. Perkins v, M., 190M542, 251
NW5b%. See Dun. Dig. 3839.

Evidence held not to eatablish waiver or ratification of
fraud in sale, Id. See Dun. Dig, 3833b.

Mere nonperformance or denial of a promise is or-
dinarily not sufiiclent to show that it was fraudulently
made; 1, ¢., with no intention that it should be performed.
McCreight v. D, 191M489, 254NW623. See Dun, Dig. 3827,

Denial or nonperformance alone is ordinarlly Insufft-
cient to prove that the promiseor agreement was made
without fintention of performance. Crosby v. C., 192M
98, 266NW3853. See Dun, Dig. 1813a, 3339,

In action charging defendants with conspiracy to de-
fraud plaintiff in trade of her Canadian lands for an
apartment building in Minneapoells, verdict in favor of
defendants is sustained by evidence. Greear v. P. 192
M287, 256 N'W190. See Dun. Dig. 3479.

In action for fraud in exchange of contract vendeo's
Interest in building for land, plaintiff's exhlbhit consist-
ing of notice of cancellation of contract after they had
taken possession was properly stricken as not proper
evidence agalnst defendant. Td. See Dun. Dig. 34?9

In fraud case it is for injured party to prove that he
made deal in reliance upon truthfulness of representa-
tions. 1d. See Dun. Dig. 3837

Evidence held to sustain finding that conveyances con-
nected with exchange of property were obtained by
fraud and that appellant was party thereto., Peterson
v. 8., 192M315, 256N'W308. See Dun, Dig. 3479,

Evidence sustains verdict that appellant atded and
abetted another defendant in fradulently obtaining pos-
segsion of plaintiff's stock certificate in a bullding and
lgan company. Hovda v, B, 193M218, 258NW3I05. See
Dun, Dig., 3839.

A conspiracy to defraud is ordinarily provable only
by circumstantial evidence, If in end there is a com-
pleted structure of fraudulent result frame of which
has been furnished piecemeal by several defendants,
parta when hrought together showing adaptation to cach
other and end accomplished, it fs reasonuble to drow
inference of conspiracy and common Intent to defraud.
Scheele v, 1., 200M554, 2T4NW673. Sece Dun. Dig. 3839,

Neither fraud mor undue Influence is presumed, but
must be proved, and burden of proof rests upon him
who asserts it. Berg v. B, 201M179, 270NWS836, See
Dan, Dig. 1813a. R

Evidence held to sustain findings that advertising con-
tract was obtained by fraud of plaintiff's agent., Dayton.
T.ee, Inc. v. ML, 202M656, 27INWEE0. See Dun, Dig. 3839,

Fraud cannot be established by equivocal evidence,
equally consistent with honeat intentions, nor !z mere
proof of suspicious ecircumsiances adequate. Keough v.
5., 285NWE809. See Dun. Dig. 3839.

Where parties are in a confldential relationship, fraud
iz more readily found, and in some cases surrounding
facts must be resorted to in order to determine whether
certain specific action was fraudulent in character, Id.
See Dun. Dig. 3833

13. —Questions for jury.

Whether radio manufacturer was guilty of actionable
fraud in inducing plaintiff to enter upon an advertising
and sales promotion program, and In terminating con-
troct to plaintiff's damage, held for jury, Phliadelphia
S. B. Co, v. K. (USCCAS), 64F(2d)834. Cert. den, 280US
651, B4SCR68., See Dun., Dig. 3840.

Whether releases obtalned from buyer of goods were
obtalned by deceit, held for jury In action on notes
miven for purchase price. Wiebke v. E, 189M102, 248NW
702. See Dun, Dig. 8374(49).

In action on notes given for goods, whether defendant
had knowledge of false representationg at time of
executing renewal note, held for jury. Wiebke v, M,
189M107, 248NWT704. See Dun. Dig. 85%93a.

In order to entitle complaining party to have his case
submitted to jury, evidence of fraud must be such that a
reasonable man could reach a conclusion in his favor.
Carney v. F.,, 196M1, 263N'W901, See Dun. Dig. 3840.

14. Duress,

One must exercise for hla own protection against
duress and undue influence a resistance which would be
put forth by a person of ordinary firmness, and the rule
of the common law that the threat of danger must be
sufficient to deprive a constant and courageous man of
his free will does not now apply. the characteristics of
the defrauded individual being evidentiary in determin-
ing duress. Winget v. R. (USCCAB), GIF{(2d4)326. See
Dun, Dig. 1813a.

Whether alleged facts, pleaded as constituting duress,
existed, if denied, 1s for the jury; whether the alleged
facts are sufliclent to constitute duress is a question ot
law. McKenzle-Hague Co. v. C. (USCCAS), 73F(24)78.
See Dun. Dig. 2848,

To constitute duress, one asserting it must have been
subjected to pressure which overcame his will and
coegrced him to comply with demand to which he would
not have yielded if he had heen acting as a free agent.
General Motora Acceptance Corp. v. J., 189MG5I8, 248NW
213. See Dun, Dig. 2848.
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Varlous payments upon notes within a period of about
a year after their execution, conditions respecting lack
of consideration and duress which induced thelr execu-
tion remaining unchanged, did not constitute ratification.
Steblay v. J., 194M3562, 260NW364. See Dun. Dig. 2848.

Evidence relative to threats by plaintiff to invoelve de-
fendant in divorce proceedings, to have defendant arrested,
and to bring sult against him for damages, justified sub-
migsion to jury of question whether such threats so
acted upon will of defendant as to constitute duress in
obtaining note. Id. See Dun. Dig. 2848,

Duress consists in sgubjecting a person to a pressure
which overcomes his will and coerces him to comply
with demands to which he would not have yielded if he
had been acting as a free agent. St. Paul Mercury In-

-'gse;'gnity Co, v. G., 199D1289, 2TIN'W478, See Dun, Dig.

A person who has been extorted by threats te prose-
cute a near relative may assert duress as against one
to whom he executed a promissory note, and question of
guilt or innocence of relative i3 immaterial, Id.

It is not enough that one benefited had an opportunity
to exert undue influence and motive for exercising it,
as there must be undue influence exercised in fact, and
it must be effective. Berg v, B,, 201M17%, 276NW3536. See
Dun. Dig. 4035,

15. Legality.

Contract between attorneys for throwing corporations
into hands of recelvers and splitting fees i3 against

ublic policy. Anderson v. G., 183M472, 237TNW9. See
un, Dig. 1870.

Transaction whereby husband and wife executed a
trust deed and put it in escrow to be delivered upon
condition that wife be granted an absolute divorce did
not violate the law. First Minneapolis Trust Co. v. L.
186M121, 240N'W4b). See Dun. Dig, 1871(28).

When the illegality of a contract appears, the court,
even on ltg owhn motion and without the illegality hav-
ing been pleaded, may make it the basls of a declsion
for defendant. Hackett v, F., 185M287, 241NWESE. See
Dun. Dig. 13891,

Parties cannot by stipulation decide validity or legal
effect of a trust deed. Kobler v, H.,, 189M213, 248NW§98,
See Dun, Dig. 3004. .

Contract whereby layman conducted health audit and
advised as to diet, exercise and habits in violation of

5717 was illegal and In viclation of public poliey.
Granger v. A., 190M23, 250NW722. See Dun. Dig. 7483,
Unlawful Intent in contract will not be carried out.
‘Wm. Lindeke Land Co. v. K. 1%30M601, 252NWE50. See
Dun. Dig. 1885.

If expressed intention in contract conflicts with rec-
ognized rights of others so asg to threaten health, dis-
turb peace or endanger safety for morals of other cit-
izens, intention will not be carried out because against
public policy. Id. See Dun. Dig. 1870.

A contract to perform an operation to sterilize a man
whose wife may not have a child without grave hazard
to her life 1s not againat public policy. Christensen v.
T, 192M123, 256NW620. See Dun, Dig. 1872,

The standard meotion picture exhibition contract held
to contain an arbitration clause whose illegality as
against public policy as announced by the Sherman
Anti-trust Act permeates and vitiates the whole con-
tract. Fox Film Corp, v, M, 192M212, 2556NW3845, Cert.
gr. 29305620, 5533CR218, dism. 233US550, 558CRH444, Cert,
gr. 295US730, 55SCR924, Cert. dism. 296US207, 568CR183.
See Dun. Dig. 1881,

An agreement between an Injured employee and his
employer, to pay employee same wage weekly he was
earning before injury, regardleas of his ability to work,
and emplayee to pay over to employer weekly compen-
gation paid by latter's insurer, i3 not prohibited by stat-
ute nor against public policy: but it is invalid where its
effect 1a to lessen employee's compensation prescribed by
Workmen's Compensation Act. uehmann v. €, 192M
596, 25TNWE0Ll. See Dun. Dig. 10418. .

A contract wlill be enforced even If it is incldentally
or indirectly connected with illegal transaction, if plain-
tiff will not require aid of an illegal transaction to make
out his case. 194M443, 260NWE625. See
Dun. Dig. 1885.

If any part of a bilateral bargaln is illegal, none ot
its legal promises can be enforced unless based upon
a corresponding legal promise related or apportioned to
it as consideration therefor. Simmer v. S, 195M1, 261NW
481, See Dun. Dig, 1831

Contract of injured employee of interstate railroad to
sue only In state where Injuty was received was valid in
absence of concealment or fraud. Detwiler v, L, 198M
185, 269NW367. See Dun. Dig, 10105,

Presumption that parties intend their contract to be
legal and binding operates to make applicable to con-
tract those provislons of Iaw which render contract
valid. Investors Syndicate v. B, 200M461, 2TINWE2T.
See Dun, Dig. 1818.

Policy anpnounced by Mason's Code, tit, 12, §1467(e),
prohibiting persons obtaining loan from Home Owners
Loan Corporation to contract to pay difference between
market value of Home Owners’ Loan bonds and face
value, is binding upon state court. Pye v, G., 201M191,
27aNWEG15, 2T6NW221. See Dun. Dig. 1370,

Contract of borrower from Home Owners’ Loan Cor-
poration to pay mortgagee difference between par value

rryberger v. A.,

and market value of Home Owners' Loan bonds is void
ab initie and unenforceable. Id. See Dun. Dig. 18§73,

A contract that on its face requires an lllegal act,
extber_ of coniractor or a third person, no more imposes
a liability to damages for nonperformance than it creates
an equity to compel contractor to perform. Id. See
Dun, Dig. 1885.

Contracts that obviously and directly tend in a marked
degree {o bring ahout results that law seeks to prevent
«cannot be made ground of a sueccessful suit. Id.

Where a contract i3 illegal only in part, and illegal
part is severable, remainder will be enforced. Hartford
Accident & Indemnity Co. v. D., 202M419, 27T8NW5%1. See
Dun. Dig. 1881,

Proviston In contract of indemnity given by sheriff
to surety on hig official bond waiving all statutory ex-
emptions, if void, was separable from remainder of con-
tract and did not affect right of surety to recover amount
it was required to pay by reason of fallure on sheriff's
part properly to discharge his officlal duty. Id. See Dun.
Dig, 1881.

Courts should not look for excuses or loopholes to avold
contracts fairly and deliberately made whether by indi-
viduals or ecorporations. Equitable Heiding Co. v. E,
202M3529, 2TINWT36, See Dun. Dig. 1§90,

A contract is not void as against public policy unless
it 18 injurious to interests of public or contravenes some
established interest of soclety, and it iz of paramount
public policy not lightly to interfere with freedom of
contract, Id. See Dun, Dig. 1870 (9, 11, 12).

Mere mental wealkness does not incapacitate a person
from contracting, if he has enough mental capacity to
understand, to a reasonable extent, nature and effect of
what he is doing. Timm v. &, 203M1, 2TINWT54. See
Dun. Dig. 4519,

Contracts may be made stipulating a Umited time
within which an action may be brought thereon pro-
vided such stipulated time is not unreasonable under the
circumstances. Hayfleld Farmers E. & M. Co. v. N,, 203M
522, 282NWZ265. See Dun. Dig. 5600(24).

Minneapolis Board of Education has no legal right to
delegate its discretionary power to an arbitration com-
mittee in a labor dispute, but may appoint a committee
to confer with a labor unlon to make proposals of ad-
justment. Op, Atty, Gen. (2704-9), March 23, 1939,

Validity of lobbying contracts., 14MinnLawRev163,

Effect of non-compliance with statute regulating use
of trade names, Ll5MinnLawRev§24.

Closed shop contracts as affecting right of labor union
to restrict membership arbitrarily, 23MinnLawRev236.

16. Fenalty or liguidated damages.

An investment Installment contract providing for
forfeiture on failure to pay installments held to provide
a penalty and not liquidated damages. Goodell v. A, 185
M213, 240NWBE34. See Dun. Dig. 2537(13).

Depoesit by sublessee held penalty and recoverabla In
full, less rent due, though lessee had alsp made de-
posit with lessor which was also penalty, Palace
Theatre v. N, 186M548, 243NW848., See Dun, Dig. 263%.

Provision in contract between distributor and ex-
hibitor of motion flimg that distributor would be entitled
to damages in amount of advance guaranty and also
certain percentage of average daily gross receipts during
30 days’ period if exhibitor did not run film was valld
and enforceable, it being expressly stipulated that it
would be impossible for distributor to minimize or reduce
its damages by attempting to dispose of rights or 1i-
censes to other parties, Associated Cinemasg v. W, 201
M%$4, 276NWT. See Dun, Dig.1797a.

Where positive testimony of witnesses fz uncontra-
dicted and unimpeached, either by other positive testi-
mony or by circumstantial evidence, either extrinsic or
Intrinsic, of its falsity, & jury has no right to disregard
it, but a jury is not bound to accept testimony as true if
improbable, or where surrounding facts and circum-
stances or what i{s developed on_cross examination fur-
nished reasonable grounds for doubting its credibility.
Osbon v. H,, 201M347, 276NW270. See Dun. Dig. 9707(93).

Sum fixed as security for performance of stipulations
of varying importance. 16MinnLawRev593.

17. Champeriy and malntenance.

An agreement compromising c¢laim for money ad-
vanced under champertous agreement is also void, IHas-
kett v. ., 185M387, 241NWG8. See Dun. Dig. 1522,

An agreement, under which one not interested other-
wise in the subjlect-matter of litlgation advances money
tc one of the litigants, and ls tc be repaid tenfold In
case of victory, but nothing in defeat, is champertous
and \{211% Hackett v, H., 186M387, 241N'WGS. See Dun.
Dig. .

17V ——Pleading.

Where suit 18 brought on illegal contract, defense of
illegality can be raised under a general denial or by the
court on its own motion. Vos v. A, 191M1987, 253NW549,
See Dun, Dig. 7572.

18, Conatruction,

It 1a duty of court to construe all written Instruments
where true meaning of words, viewed in light of ascer-
tained surrounding circumstances, are made clear. Ew-
ing v. V. (USCCAS8), T6F(2d)177.

It is only where there is doubt as to meaning of terms
uged or where writing is silent or incomplete in some
regard that a court interpreting a contract will resort
to practical construction which parties have placed upon
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it. Millers' Mut. Fire Ins, Asy'n v. W., {(CCAS), 94¥F(24d)

In determining whether letter written by deceased, ex-
pressing an intention to give certain mortgages to plain-
tiffs, constituted a declaration of trust the whole paper
must be construed together, and all of its provisions
congidered in thelr entirety. Bingen v. ‘F., (DC-Minn),
23FSupp958. Rev'd on other grounds, (CCAZ), 103 (2d)
2690,

Law of creator's domicile is controlling as to construc-
tion of trust instrument. Id.

In interpreting a contract the court cannot read into
the contract something which it does not contain, either
expreasty or by implication. Irabian v. P. (DC-Minn),
5FSupp806. S¢e Dun. Dig. 1835a.

When a contract is embodied in a writing ambiguous
or uncertain in language and arrangement, 1t will be
construed most strongly ageinst the one whose language
and arrangement are used. Gelb v, H, 135M295, 240
NW307. Bee Dun. Dig. 1832,

Contract should be 3o construed as to square its terms
with fairneas and reasonableness rather than to apply
a construction which will result In an unjust loss to a
party thereto., Burnett v, H, 187TM7, 244NW2Z54. See
Dun. Dig. 1824,

Where annual fee by holder of gas franchise was de-
pendent upon ambiguous proviso in ordinance, court
rightly adopted practical construction placed by partiea
upon centract for more than 20 years. City of South
St. I'aul v. N., 189M26, 248N'W288. See Dun. Dig, 1820,

Intention of parties to contract should govern. Wm.
%{ndelléfiﬁhand Co. v. K., 130M601, 252NWEED.  See Dun.

15. N

Contract must be construed as of date of delivery and
as parties understood it under the surrcounding clrcum-
stances: ld. See Dun, Dig 18174

Separate writings as part of same transaction must
be construed together. 1d. See Dun. DIg. 1831,

Words in a written contract are to be construed ac-
cording to their ordinary and poptlarly accepted mean-
ing. Id. See Dun. Dig, 1825,

The expression in a contract of one or more things
of & class lmplles exclusion of all not expressed. Iad. See
Dun. Dig, 1838.

Existing astatutes and settled law of land at time &
contract is made becomes part ¢f it and must be read
inte It except where contract discloses an intentlon to
depart therefrom. Id. See Dun. Dig. 1518,

Language of & contract should be construed so as
to subserve and not subvert general intention of parties,
Id. See Dun. Dig. 1816,

Manager, In econtract between manager and prize
fighter, having brought action for breach of contract
and having recovered judgment, could not later bring
action on the contract, the contract beinz one of joint
enierprise or adventure and not one of employment, and
not being severable. Bafro v, L., 191M532, 260NW94, Bee
Dun, Die, 2914, 5170,

Grading vardage In excess of estimate held not extra
and additional work requiring written order signed by
engineer. Thornton Bros. Co. v, M, 192M249, 256N'WbH3.
See Dun, Dig. 1859,

While an existing atatute becomes a part of contract
a3 a general rule, an unconstitutional statute does not
Hammon v, H,, 192M259, 256NW94., See Dun. Dig. 1818,

A contract is to receive a reasonable construction that
will effectunte its object as disclosed by instrument as a
whole, taking into congideration circumstances under
which it was made. Stevens v, D., 193M146, 258NWI4T7,
See Dun. Dic. 1827,

Where under & contract both employer and employee
join In submitting a controversy to arbitration, there is
a practical construction of contract which prevents em-
ployer from denying later that controversy was one to
be submitted to arbitration under contract, interpreta-
1lon thereby given latter being one which could have
been adopted hy a reasonable person, Mueller v, C, 194
M33, 259NW798, See Dun. Dig. 1820,

A practical construction can be invoked only in case
of ambiguity and where construction is one which is
open to adoption by a reasonable mind. Wicker v, M,
194M447, 2RINW441. See Dun, Dig. 1820. ,

A contraet must be construed as a whole, and all its
language given effect secording to Its terms where
possible. 1d. See Dun. Dig. 1823,

A writing must be construed in light of surrounding
citcumstances and purpose for which It was executed,
Taylor v. M., 195M448, 263N'W517. See Dun. Dig. 1817a,

Meaning should be given to every ‘portion of a docu-
ment or statute. State v. Goodrich, 195M644, 264N'W234,
See Dun. Dig, 1823

Where there ls ambiguity, whole Instrument or docu-
ment ahould be considered in construction. R

A written instrument is to be considered as an entirety,
and all language used therein must be given force and
effect IF that can conslstently be done: and., whenever
possible, a contract should be so_construed as to give it
effect rather than to nullify {t. Youngers v. 5, 196M147,
264NW1T94. See Dun. Dig. 1822,

Intentlon of partivs is to be gathered from whole in-
strument, not from lselated clauses. 1d. See Dun. Dig.
1823.

Where terms of a contract are ambiguous and their
meaning must be determined from extrinsic evidence as
well as writing which comprises contract, construction

nly

thereof is a question of fact for court to determine sitting
as a fact-finding body. Wiseth v. G., 197TM261, 266N'W850.
See Dun, Dig. 1841.

Language of contract should be construed so as to
subserve and not subvert general intention of partles.
Mead v. 8., 188M476, 270NW563. See Dun, Dig. 1816,

Object of construction of contract is to ascertain and
give effect to intention of parties, as expressed In lan-
guage used. 1d,

So far as reasonably possible, a construction i3 to be
avoided which would lead to absurd or unjust results.
1d. See Dun. Dig. 1824.

Practical construction which parties have placed upon
a contract claimed to be doubtful will be followed by
courts. Investors Syndicate v. B., 200M461, 274NWE27.
See Dun, Dig. 1820,

Paragraphs in a contract contalning recitals of pur-
poses and intentions of parties thereto are not, strictly
speaking, parts of contract unless adopted@ as such by
reference thereto, and only purpose thereof is to define
or limit obligations which parties have taken upon them-
selves where extent thereof is uncertain, or to aid in
interpreting any ambiguous language used in expressing
such obligation. Berg v, B, 201M179, 275N'W8§36, See
Dun. Dig. 1819,

It is duty of court when reasonably possible so to
construe a contract as to give It effect rather than to
nullify it.  Associated Cinemas v. W., 201M84, 276NW7T.
See Dun. Dig. 1822(32).

The definite and precise prevails over the indefinite.
id. See Dun, Dig. 1828(53).

If a contract is partly written and partly printed,
written part controls, if two are inconsistent, Id. See
Dun. Dig. 1829(55).

Contention that person should be relieved from any
noticeé or information provided by small printed words
in an instrument of such character that a person of
ordinary prudence could not determine their effect was
without{ application in absence of evidence that there
was & fallure to notice the printed matter or to com-
prehend the meaning, Lee v. P., 201M266, 276NW214.
See Dun, Dig. 1735, .
. Object of constructlon is to ascertain and glve effect to
intention of parties, as expressed in language used, and
secret, unexpressed Intention of parties is not sought.
Grimes v. T, 201M541, 277TNW236. See Dun. Dig, 18186,

Courts may not take liberties with unambiguous con-
tractual language to reduce liabilities clearly assumed.
Id, See Dun. Dig. 1817(18, 19).

When language used by parties is plain and unam-
t]:))iiguolussl?there is no room for construction. 1d. See Dun.

. 7.

Question of practical construction does not become in-
volved unless meaning of a contract Is doubtful or
susceptible of two constructions. Davis v. N., 203M285,
ZR3INW272. See Dun. Dig. 1820.

Where language of a contract is unambiguous there
is mot room for construction, but where there are in-
consistencies caused by clauses in apparent conflict in-
gtrument must be construed as a whole to ascertain its
real meaning, and absurd and unjust results are to be
avoided, and whenever reasonably possible, it should be
so construed as to_make it effective rather than to nulli-
fy it. Oleson v. B., 204M450, 283NWTT70. See Dun. Dig.
1817, 1822, 1823, 1824,

When one intention appears in one clause in an in-
strument, and a different, conflicting Intention appears
in another clause in same instrument, that intentton
ghould be given effect which appears in principal and
more important clause, Id, See Dun. Dig. 1823,

Effect of express stipulation that laws of another state
shall govern. 20MinnLawRev309.

19. Reacission and canceliation.

Where a party desires to rescind a contract upon
ground of miatake or fraud, he must announce his lnten-
tion upon discovery of facts, or he will be held to have
waived objection and will be conclusively bound by con-

tract. Josten Mfg, Co, v. M. (USCCAB), T3F(2d2)259. See
Dun, Dig. 1810,
Not_every breach of contract Justifies resecission.

U'nited Cigar Stores Co. v. H., 185M534, 242NW3. See
Dun, Dig. 1808.

Whether seller of stock repudiates his contract so as
to give purchaser right of rescission and right to recover
payments made, held for jury. DBredford v. D, 186M18§,
242NW339. See Dun. Dig. 1808.

Where plaintiffs deposited note and mortgage upon
their homestead running to a third party, to be de-
livered by bank upon receipt of consideration, but no
consaideration was paid, assignment by mortgagee named
to bank passed no title and plaintiffs are entitled to
cancellation of note and mortgage and vacation of fore-
closure sgele. Stibal v. F., 190M1, 250NW718. See Dun.
Dig. 3153,

Right to disaffirm a contract for fraud is lest where,
after discovery of fraud by victim. he continues his un-
questioning performance ogcontract, in this case a lease,
for nearly a year. BShell Petroleum Corp. v. A, 131M275,
253NW885. See Dun., Dig. 1314,

An action for rescission for fraud must be brought
promptly after discovering the fraud. Burzinski v. K.,
192M335, 256N'W233, See Dun, Dig. 1815a.

In action to rescind purchase of an iInterest in a
promissory note, secured by a farm mortgege on ground
that character of farm was mlarepresented, evidence
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Justified Anding that there was no fraud or misrepresen-
tation. Id. See Dun. Dig. 1816a.

Court properly refused to grant rescission of purchase
of an interest in a promissory note where plalntiff was
guilty of such long delay, coupled with conduct which
induced seller to extend time and money in foreclosing
mortgage security and managing farm for benefit of
holders of note. Id. See Dun. Dilg, 1§16a.

Ordinarily where a contriact has been entered Into In
reliance upon representations regarding subject.matter
of contract which are not true, party deceived is entitied
to reacission, and it 13 not essential to show that mis-
representation caused loss or damage, it being enough if
they were material, so that party complaining did not
receive by contract substantially what he would have
received had representations been true. E. E. Atkinson
& Co, v. N, 19IM175, 258NW151. See Dun. Dig, 1815a.

On evidence, court was Justifled in Anding that con-
tracts for purchase of steck were dlsaflirmed within a
reasonable time after reaching majority. Gislason v.
H., 194M476, Z60NWE83. See Dun., Lipg. 4446.

Mere silenrce on part of Infant after reaching majority
will constitute a conflrmation of a contract after lapse
of a reasonable time. Kelly v. F., 194M465, 261NW460.
See Dun. Dig. 4445,

Fact that plaintiff did not know of his right to dis-
affirm contract until long after he reached his majority
was immaterial on question whether he disafirmed with-
in a reasonable time. Id. See Dun. Dig. 4446.

Where a contract, voldable by an infant, is fully ex-
ecuted, infant must disafirm within a reasonable time
after reaching majority or not at all, and what con-
stitutes a reasonable time is ordinarily a question for
the jury. Id.

Where both parties have fully performed for half 10-
year term of a contract of a city providing electricity
for its inhabitants and city has permitted other party to
put itself to expense in performance, which will resuit
in substantial loss if contract 18 set aside, city is estopped
to guestion contract. City of Staples v. M, 136M303, 265
NWELHS. See Dun. Dig. 18§7.

Where money was deposited both as consideration for
option to purchase considerable amount of stock and
also with right to accept stock equivalent to amount of
depgsit, and depositor elected to take smaller amount of
stock just after death of other party, there existed no
right to rescind and recover amount of money deposited
by reason of delay in appointment of administrator, Mil-
ler's Estate, 136M543, 266NW333. See Dun. Dig. 1740a,

A release of liability on lump sum settlement of total
disabliity liability under life policy, and judgment of
dismissal based thereon, could not be set aside on ground
of mistake in that all parties to agreement belleved that
insured was only temporarily disabled, there belng no
liability in absehce of permanent total disability. Rusch
v. P., 19TM81, 266NW86, See Dun, Dig. 1192

Where dcfendants settled with plaintiff’a huaband with
view of quleting all possible claims arising out of acci-
dent, and did not have plaintiff examined nor consult her
to determine whether she had suffered injurles, release
signed by plaintiff cannot be set aside on ground that
therce was mutual mistake as to unknown injuries, Han-
son v. N, 198M24, 268NWG42, See Dun. Dig, 1152,

Under a provision in monthly trade journal contract
by which either party could cancel by giving “threc full
calendar months’"” notice in wrlting, and notice was
mailed July 2%, 1931, acknowledge by letter dated July
31, 1931, there could be no recovery for advertisementa
published after October 31, 1931, Sitterly v. G., 199M476,
272N'W387. See Dun. Dig, 1729(78).

Where a contract ceases to exist, there can be no righta
predicated upon it. Houchin v. I3, 202M544, 2T4NWIT0.
See Dun. Dig, 1805a. .

The then existing statutory rule that women attain
majority for all_purposes at the nge of 18 yours was
not changed by Rev, Laws 1905, §3636. The age of ma-
yjority for both sexes is now 21 years, Viasak v, V., 204M
331, 283NW489. See Dun, Dig. 4431,

1f a contract is supported by a valld consideration, and
there i2 no other good reason why it should not he spe-
cifically enforced except want of mutuality of remedy,
it will be enforced, want of mutuality of remedy being
addreased only to disceretion of court, IPeterson v, J., 204
M300, 283NW5H61. See Dun. Dig. 8774,

Where confidential relations exists between parties and
one of them by means of the relation secures from the
other an inequitable advantage, equity will set aside the
transaction. Claggett v. C., 204M568, 2B4NW363, See
Dun. Dig., 1191,

A divisgible contract can be afirmed in part and re-
acinded in part, and whether or not it is divisible de-
pends on the Intent of the partlies, E. Edelman & Co.
v. Q., 284NW818. See Dun. Dig. 1808,

Mistake of fact as ground for relief from compromise
and settlement. 20MinnLawRev230. -

20. Placing [n status quo.

If a contractor, thduced by the fraud of the other
party to enter into the contract, makes prompt demand
for a rescission and tenders a restoration of the status
guo when such reatoration can be had, but Is prevented
only by the refusal of the perpetrator of the fraud to
permit it, the latter cannot thereafter object to a re-
sclssion because through mere lapse of time reatoraticn
of the status quo has become impossible. Proper v. P,
18384581, 23TN'W178. See Dun. Dig. 1810.
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Where one deallng with an infant is guilty of fraud
or bad faith, infant may recover back all he had paid
wlithout making restitution, except to extent to which
he still retained in specie what he had received; in this
case certificates of stock, Gislason v. H., 194M476, 260
NWS§83. See Dun, Dig, 4443.

In cages where no fraud is present an infant seeking
to avold a contract muat restore what he has received
under the contract to the extent of the benefits actually
derived by him. Kelly v, F., 194M465, 261NW460. See
Dun, Dig. 4443.

If a wrongdoer who has cobtained property by fraud
has made expenditures upon it enhancing its value, he
has no claim for these expenditures against one who, by
reason of frand practiced upon him, is entitled to demand
its restitution, and who himself restores all which he
has received, or tenders restoration of it, when he re-
scinds contract. Gaetke v, E, 195M393, 263NW448. See
Dun, Dig. 1810.

Contracts for care and support of a person are re-
garded differently than ordinary commercial contracts
and restoratlon of property transferred is permitted in
order to afford relief consonant with equities of situation.
Allen v. A, 204M395, 283NW5HES. See Dun. Dig, 1810.

2‘1. Performgnce or breach,

Generally, combining a lawful demand for performance
with one not required by a contract renders the former
insufficlent. Ewing v. V. (USCCASg). T6F(2d)177.

Performance of agreements of second mortgagee to
ga)' interest on firat mortgage if foreclosure was with-
eld, held not excused by reason of contract of first
mortgagee with third person concerning poaseasion of
premises. Bankers’ Life Co, v. F., 183M349, 24TNW239.
See Dun. Dig. 6260.

Under an Investment contract which permitted iIn-
vestor to discontinue payments at any time but pre-
serving right to make payments later without forfei-
ture except postponement of maturity of contract, in-
vestor could not recover amount of payvments made with
fnterest where he had not paid minimum installments
required for a paid up certificate to take effect. Aasland
v. L, 192M141, 255N'WH30.

In action by grading contractor for balance due, ev-
fdence held to show that certaln yardage had not been
paid_for. Thornton Brosg, Co. v. M, 192M249, 256NWS53.
See Dun. Dig. 18G66b,

I1f, for same wrong, one is liable both for breach of
contract and conversion, injured party may elect his rem-
edy. If he sues for tort, and there have been successive
and distinct conversions, he has right to sue upon them
separately as independent causes of action, Lloyd v.
F., 197M387, 26TNW204. See Dun. Dig. 5I16T7.

Actual tender under a contract 1s unnecessary where
it will amount to nothing more than a useless gesture.
Schultz v. U, 139M131, 27INW249. See Dun, Dig. 9612,

Where one party repudiates contract, other party has
an election to pursue one of three remedies: treat con-
tract as rescinded and avall himself of remedies based
on a rescission; treat contract as stlll binding and wait
until time arrives for ita performance and then sue under
contract; treat renunciation as immediate breach and
sue af once for damages. Walsh v. M., 201BM58, 275NW
477, See Dun. Dig. 1805a.

A breach of contract ocecurs when a party renounces
his liabllity under it, or by his own act makes It im-
possibla that he perform, or totally or partially fails
to perform. Associated Cinemas v, W., 201M94, Z7ENWT.
See Dun. Dig. 1790, 1791, 1798.

It is competent for parties to a contract to provide
for Itz annulment or dilscharge, elther by subsequent
valld agreement or by incorporating thereln provisions
and conditions to that end; and they may thus [Hmit
and determine rights and liabllities of each In event
of failure of performonce. See Dun. Dig. 179%a.

Paying money into court is normal mode for keeping
a tender good after an action is brought., First Nat,
Banlt v. 8., 201M369, 276N'W28). See Dun. Dig. 9618.

Whether covenants are dependent so that performance
by one party is conditioned upon performance by the
other, or independent, so that performance is not so con-
ditioned, 1s o matter of intention, Gilloley v, S, 203M
233, 281INW3. Sec Dun, Dig. 1801,

A covenant on one part is Independent of covenant
on other part for payment of money for performance of
a contract if day appointed for such payment is to hap-
pen, or may happen before performance of such cove-
nant, Id.

Most important’ element in determining dependency
of covenants 18 relative order of performances flxed by
contract.  Id.

Non-performance of an independent covenant merely
raises a cause of action for its breach and does not con-
stitute a bar to right of party making it to recover for
breach of promise made to him.

Waiver ia a voluntary relinquishment of a known right,
result of an intentional relinquishment of a known right
or estoppel from enforcing it, must be based on full
knowledge of the fact, and both intent and knowledge,
actual or constructive, are essential elements. Davis v.
N., 203M295, 281NW272, See Dun. Dig. 10134,

A walver by plaintiff of his right to enforce contract
does not appear &8 a matter of law where no detriment
to defendant, who placed a different interpretation upon
it, is apparent s¢ as to give rise to an estoppel, and an
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intention on part of plailntiff to abandon contract does
not conclusively appear. Id. See Dun. Dig. 10134,

A waiver is a voluntary act, and there must be an
intent to waive a Known right before it becomes of
- binding effect, expressed directly or inferred from con-
duet or dectarations. Hayfield Farmers E, & M. Co. V.
N., 203M522, 282N'W2G65.  Bee ‘Dun. Dig. 4673(85).

Where performance of a contract depends upon con-
tinued existence of any particular person or thing, if
there is no warranty of such continued existence, per-
formance is excused if hefore a breach of contract its
performance becomes impossible by reason of death or
destruction of such person or thing., Smith v. Z., zZ03M
535, 282N'W269. See Dun. Dig. 1729,

Law looks with disfavor upon any attempt to avold
consequences of a contract deliberately made to accom-
plish g lawful purpose. Deterson v. J.,, 204M300, 283NW
661. See Dun, Dig, 1812, .

Insolvency of a promisor is not always an anticipatory
breach, and his bankruptcy does not necegsarily have
aill the effects of such breach. 4. See Dun. Dig 1799,

Where a contract is entire the remedies of rescission
and recovery of consequential damages are considered
to be mutually exclusive for reason that former negates
contract while the latter presupposes that contract bas
been afllrmed, E. Edelman & Co. v, Q., 284NWEI8. Bee
Dun. Dig. 1805a.

Where the contractor's breach of a building or con-
struction contract is wilful, that is, in bad faith, he is
not entitled to benefit of equitable doctrine of substan-
tinl performance. Groves v. J,, 286NW235. See Dun. Dig.

Flbods in Ohio valley constituted act of God excusing

fatlure to supply coal under contract with state. Op.
Atty, Gen, (980b-7), Jan, 27, 1937,
Prospecilve inability in the law of contracts. 20Minn

LawRev180.

Liability for loss or extras caused by defects in plans
and specifications. 21MinnLawRev70,

Prevention of performance by adversary party. 23
MinnLawRevid,

22, Damagen.

Damages for breach of contract are such as arise nat-
urally from the breach itself, or such as may reasohably
be supposed to have been within the contemplation of
the parties at the time of making the contract as a
probable result of a breach, Kaercher w. Citizens Nat.
Rank, (USCCAS8), 57F(2d)58. See Dun. Dlg. 2559, 2560.

The damages contemplated by the parties for the
breach of s contract to indemnify on who had signed an
accommedation note would be the cost of defending o
suit, Including attorney's fees. Id. See Dun, Dig. 4336.

Where corporation with contract to purchase power
from electrical plant of city for distribution fo rural
customers of the corporation, tranaferred its distribu-
tion lines, evidence held not to show a consplracy to
breach the contract, and if the contract (vold for uncer-
tainty and lack of mutuality) had been enforceable, dam-
ages would be so speculative no finding in excesas of
nominal damages could be sustained. Owatonna v. I,
(USDC-Minn), 18§FSunpb,

Contract held severable, and as to item therein for
which a definite quantity and price were agFeed upon,
plaintiff {3 entitled to recover damages. Wilhelm Lubri-
cation Co. v. B, 197TM26, 268NW§34, See Dun, Dig. 8496,

TInder particular facts and circumstances, proper measg-
ure of damages for breach of contract held to be differ-
ence between entire cost of goods to seller and the price
defendant agreed to pay under contract, Id. See Dun,
Dig. 8629.

Eqguitable doctrine of part performance is inapplicable
to an action for damages for breach of contract as diatin-
guished from one for specific performance. Hatlestad v.
M., 197TM640, 268N'WEGE. See Dun. Dig. B835.

A party who is subjected or expesed to injury from
a breach of contract 18 under legal duty and ohligation to
minimize and lessen his loss, and can recover only such
damages as he could not with reasonable diligence and
good faith have prevented. Thoen v, F., 199M47, 271
NW11i. See Dun, Dig, 2532,

A contractor gwes contractee a duty to use due care in
performance of contract, and, although he delegates per-
formance to an independent subcontractor, his duty to
use due care still subsists g0 as to subject him to lia-
bitity for harm {o coniractee caused by negligent per-
formance of subcontractor. Pacgifle Fire Ins, Co. v, K,,
201M500, 277N W224.  See Dun, Dig. 1866,

Recovery of damages for breach of a contract of em-
ployinent must be limited to amount established by
findings of fact plus that admitted, if any, by pleadings.
Hosford v. B., 2033138, 280NW85Y. See Dun. Dig, 2550

Agreement between attorneys for mutual service in
furtherance of a commen cause and divide equally profits
to be derived therefrom-did not ereate relationship of at-
torney and client, and amount of damages for breach of
contract wag division of fees called for in contract
Clark v. Q., 203M452, S81NWS815., See Dun, Dig. 2561(2),

To render a party liable for special damages for breach
of contract there rmust be some special facts or circum-
stances out of which they naturally proceed, known fto
person sought to be held liable, under which it can be
inferred from whole transaction that such damage was
in contemplation of parties at time of breach, and that
party sought tc be charged consented to become labie
for it, following Liljengren F. & L. Co, v. Mead, 4ZMinn
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420, 44NW306. Dickinson & Gillespie v. K., 204M401, 282
NWT72h. SHee Dun, Dig, 2560.

Damages may be recovered for delay in construction
of a house under z contract, but there can be no recovery
of special damages for rent of an appartment and for
storage and moving expense during period of delay in
absence of proof tending to show that such damages
were within contemplation of parties at time they made
contract. Id. BSee Dun. Dig. 2560.

Owner's or employer's damages for a wilful breach
of a construetion contract are to be measured, not in
respect to value of land to be improved, but by reason-
able cost of doing that which contractor promised to do
and which he left undone. Groves v, J.,, 286NW235. Sce
Dun. Dig. 2561, 2565.

Rule that law does not require damages to be measured
by a method necesgitating “economic waste” applies only
s0 as not to cause wrecking of a structure alrcady erect-
ed, and has nothing whatever to do with value of real
eatate, Id. See Dun. Dig. 2565,

Where lessee of land containing gravel wilfully
breached contract to leave property level and on a cer-
tain grade, measure of damages to lessor was not dif-
ference between wvalue of land as it was left and value
of land as it would have if contract was complied with,
but cecst of making land comply with contract, notwith-
standing that such cost would far exceed value of land.
Id. See Dumn. Dig. 2567a.

Counsel fees, and other expenses of ltigation as an
element of damages, 15MinnLawRev6l9,

Damages—loss of profits caused by breach of contract
—proof of certainty, 1TMinnLawRev194,

Contemplatton rule as limitation upon damages for
breach of contract. 19MinnLawRev497.

Duty of injured parties to accept offer from defaulter
to diminish dameages. 20MinnLawRev300,

23. Agency.

A principal is entitled to rescind s contract which waa
negotiated by a&an Aagent who secretly represented the
adverse party, Winget v. R. (USCCAS), 69F(2d)226. See
Dun. Dig. 211,

Evidence held to sustain finding that bank held stock
certificates ag agent for purchaser of real estate, stock
being part of consideration for the land. Small v. F,
18TM563, 246NW252, See Dun. Dig., 145,

A gheriff normally is not agent of elther party but

acts as an officer of the law. Donaldson v. M., 190M231,
25INW272. See Dun. Dig. 8740.

A farm may be owned and operated by wife, her hus-
band funetioning only as her agent. Durgin v, 8., 142M
526, 25TN'W338. See Dun. Dig. 145, 4262,

While an agency 1s not a trust, yvet, if an agent is in.
trusted with title to property of his principal, he Is a
trustee of that grouert.v. Minneapolls Fire & Marine Ins.
Co. v. B, 1923M14, 25TN'W510, See Dun. Dig. 192,

A finding of agency by estoppel or holding out cannot
be based upon circumstances which, at time of transae-
tion in question, were unknown to party eclaiming agen-
cy. Karon v. K, 195M134, 26I1NWSE61. See Tun. Dig, 150.

Where assignment of rents by mortgagor to secure
payment of past due interest was executed In form to a
company acting as agent for mortgagee, latter was real
party in interest who could sue thereson. Prudential Ina.
Co. v. B, 195M583, 264NW576. See Dun. Dig. 238,

‘Where defendant company conducted arrangements for
gsale of its real estate in such a manner as to permit of
no other conclusion than that agent who dealt with
plaintiff could make no agreement binding upon it with-
out its approval, and the only approved agreement to pay
plaintiff commlissions for finding of a_ purchaser for a
certain farm was a conditional one, plaintiff could not
recover halance of commission agreed upon in absence of
a showing that such condition was fulfiited, Murphy v.
T, TNEMARR, 270NWLL6. See Dun. Dig. 183

Evidence that decedent had pald claimant interest on
money held to show that money was loaned to decedent
and that he was not merely an agent of clatimant for
purpose of investment. Jache's Estate, 199M177, 27INW
452. See Dun. Dig, 149,

Marital relation alone did not conatitute wife ament of
hushand to surrender lease and make a new one for him.
Hzilgebrandt v. N, 199M319, 272NW257. See Dun, Dig.
4262a.

Agency s relationship which results from manifesta-
tion of consent hy one person to another that other
shall act on his behalf and subject to his consent by
%t‘her;l? to act. Lee v, P,, 201M266, 276NW214., See Dun.

1. .

An agency may exist and liability be imposed upon
an undisgclosed principal by his agent acting in his own
name. Id. See Dun. Dig. 216.

Where a mortgagee turns over entire amount of mort-
gage loan to a broker through whom lean has been ne-
gotiated, mortgagee thereby constitutes broker his
agent for purpose of taking up a prior mortgage, as
affecting rights between different mortgagees and bor-
rewer on embezzlement by broker. Dcehnhoff v, H., 202M
294, 2TANWI51. See Dun. Dig, 145,

Relationship between loan broker and borrower held
that of principal and agent. Td. See Dun, Dig. 6262,

No one can become agent except by wiil of principal
either eXpresa or implied from particular circumstances.
1d. See Dun, Dig. 141

No one can become the agent of another except by the
will of the principal, either express or implied from the
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particular circumstances. Ziegler v, D, 204M156, 283N'W
134. See Dun. Dig. 141 .

Where twe or more principals employ Same agent,
whether as a means of dealing with one another or to
protect their common interests, one cannot charge other
not actually at fault with misconduct of common agent,
Murphy v, K, 204M269, 283NW389, See Dun. Dig, 212,

In action to recover damages for fraudulent conceal-
ment of approval of an exclusive. agency contract by
other necessary party, resuiting in an improvident sale
of property, there could be no recovery in absence of
evidence sufficient to establish such approval, Gans V.
C., 284NW844, See Dun. Dig. 205, i

Right to terminate agency of indefinite duration. 20
MinnLawRev222,

24, Evidence.

Agency may be proved circumstantially, or by evi-
dence which justifies a fair influence of relationship.
MeDermott v. R., 188M501, 247TNW683. See Dun. Dig. 149,

Rule excluding testimony of the declarations of an
assumed agent to show his agency does not touch the
competency of testlmony of agent, otherwise admissible,
to establish agency. DPesias v. B., 190MG563, 202NW45H4,
See Dun. Dig. 143(7T).

An inference that husband is acting as agent or serv-
ant of his wife in driving her in his automobhile to a
doctor for medical attention does not arise from fact of
marital relation alone, nor from fact that husband acts at
wife's request. Olson v, K., I99M493, 272N'W381. See
Dun, Dig. 4262,

A3 a general rule, the fact of agency cannot be ea-
tablished by proof of acts of professed agent in absence
of evidence tending to show principal's knowliedge of such
acts, or sssent to them: yet when acts are of such a
character and 80 contlnued as to justify a reasonable
inference that principal! had knowledge of them, and
would not have permitted them if unauthorized, acts
themselves are competent evidence of agency. Ziegler v.
D., 2042156, 28INW134. See Dun, Dig. 151, N

On question of authority of an agent of a business
concern, party dealing with him may prove course and
manner of business in that concern as connected with
such agent, from which actual authority may be implied.
Id. See Dun, Dig. 154,

In replevin against tenant upon half crop sharing plan
to recover seed grown and threshed, evidence held to
show that plaintiff’s agent in charge of farming opera-
tiong had authority to contract with tenant with respect
to plowing land, McDowell v. H,, 204M349, 283INWH53T,
See Dun. Dig. 166.

Purpose of rule that presumption of continuance of an
agency once shown to have existed ig to attribute to a
party responsibility for acts of his alleged agent where
another has jJustifiably acted In relianee on such an
agency, and it is doubtful whether agency of an officer
or agent of a foreign corporation will be presumed to
continue after lapse of gix years during which corporation
was absent from state. Garber v, B, 285NWT23 Bee
Dun. Dig. 168, :

Apency in fact may be found In conduct of princigal
as distinguished from that of agent. Schlick v. B, 286
NW356. See Dun. Dig. 150.

With evidence of agency in record, declarations of
agent in course of principal’s business become admiasible
z{,‘%;{xinst lgtter as part of res gestae. Id. See Dun. Dig.

25, =——nScope and extent of authority.

Agent authorized to sell personal property in princi-
pal's name was guilty of conversion in selling It in its
own name. Nygaard v, M., 1830388, 2ITN'WT. Hee Dun,
Dle. 201(98), 1935(26).

Evidence held to sustain finding that sales manager
of a corporation acted within the scope of his authority
in selling a refrigerator. Frigidalre Bales Corp. v. P,
185M161. 240NW119. See Dun. Dig. 158.

Where an insurer under the Workmen's Compensation
Act had fts agent request immediate surrender of its
pollcy, but such request was made to an employee of
insured, whose officeras never knew of request, and no
authority in employee to accept cancellation is shown,
there was no cancellation of policy by agreement. Byera
v. E., 1590M253, 251NW267. See Dun. Dia, 4659a.

A clause in a contract, to effect that any representa-
tions of plaintiff's agent not included in contract were
not binding, is ineffectual to preclude one who has been
fraudulently induced to enter contract from asserting
fraud. National Equipment Corp. v. V., 190M536, 252NW
444, See Dun, Dig, 169, 8589.

Apparent power of an agent is to be determined by
conduct of principal rather than by that of agent. Mul-
ligan v. F., 194M451, 260NWé&30. See Dun. Dig. 150.

While attorney was acting as a collector for mortgagor,
hig failure to collect and pay mortgagee was not charge-
able to mortgagee, thoupgh such attorney subsequently
represented mortzages in foreclosure of mortgage, as af-
tecting wrongfulness of foreclosure, Hayward Farms Co.
v, 15, ?94M473. 260N'WE68. See Dun, Dig. 209

Evidence supports a Ainding that mortgagzor made pay-
ment to mortgagee's authorized general agent for pur-
poses of receiving same. Granberg v. P., 195M137, 262
NW16a8. See Dun. Dig. 161.

Where a general agency exists, apparent authority
thereby created is not terminated by termination of
agent's authority unless third person who has had prior
dealingas with agent and who thereafter deals with him
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has notice of termination. Id. See Dun. Dig. 234b.

Finding that one who, in name of contractor, accepted
in writing order from subeontractor to pay to plaintiff
hank money coming on an estimate for work done ¢on a
highway contract, had authority so to do, is sustained by ~
evidence, Farmers State Bank v, A., 195M475, 263NW
443. See Dun. Dig, 152,

Evidence that bank advised lessce of one of its farms
to sell corn raised on farm was not sufficient to show
that tenant was agent of bank in sale 3o ag to render
bank liable for damages for breach of contract of sale.
gelcol?bg Nat. Bank v. H., 195M518, 263NW544, See Dun.

FE. .

_Express authority in law of agency is that which prin-
mpal. diqectly grants to hia agent, and this includes by
implication, unless restricted, all such powers as are
proper and necessary as a means of effgctuating purpose
of agency., Dimond v. D. 196M52, 264NW125. See Dun.
Dig. 152,

Cattle buyer drawing draft on commission firm in pur-
chase of cattle was not.an agent of commission house,
and it was not liable for reasonable value of cattle
ﬂlépped. Lee v. P, 201M266, 276NW214. See Dun, Dig.

In order to establish Hability on theory of apparent
quthority, it mus_t be shown that facts clalmed to estab-
lish such authority were known to and relied upon by
person dealing with alleged apparent agent. Id, See
Dun. Dig. 156.

Evidence of authority of an agent to pay and release
a claim which was not valid against principal must be
definite, as aflfecting accounting between principal and
gg;;ent. Stark v. 8., 201M491, 276NW820. See Dun, Dig.

ha.

An agent cannot create in himself an authority to do a
particular act merely by its performance., Dehnhoff v,
H., 202M295, 27T8N'W351. See Dun. Dig. 151.

Extent of authority of an agent depends upon will of
principal, and latter will be bound by acts of former
only to extent of authority, actual or apparent, which has
been conferred upon agent. Id. See Dun. Dig. 152,

a l))\E,Lnr_“age]nt m&tay nc.tl crt-)eufi.g in lflimself authority to do
cular act merely by ita performance. Ziegler v. L.,
204M156, 283NW134. See Dun. Dig, 151, &

Before any question of actual or apparent authority
arigses there must be determined first the relationship
itself. Id. See Dun, Dig. 152.

Extent of authority of an agent depends upon will of
prineipal, and the latter will be bound by acts of former
only to extent of authority, actuz]l or apparent, which
he has conferred upon agent. I1d. See Dun, Dig. 152

Though general manager of oil station and distribution
of products within a certaln district was not authorized
by written contract with employer to occupy or control
another service statlon, his occupancy and control of
such station in such a continuous manner as to justify
reasonable inference that emplover had knowiedge of
them and would not have permitted them if unauthor-
ized, justifled the finding that employver was occupying
sl.)t_a.tioltg.s Noetzelman v, W, 204M26, 283NW481. See Dun.

ig. .

26. Notice to agent.

If & third person acts in collusion with agent to de-
fraud principal, latter will not be chargeable with any
information which agent receives pertaining to trans-
lil)cit.lo%lr&eigerwalt v. W, 186M558, 244NW412. See Dun.

B. o

That branch manager was without authority to make
settlement of salesman's clalm, did not prevent notice
to him of dissatisfactlon being notice to employer.
Leighton v, B., 192M223, 255NW848. See Dun. Dig. 215.

A corporation 13 not chargeable with notice when
character or circumstances of agent’s knowledge are
such as to make it tmprobable that he would communi-
cute it to his principal, as when he is dealing with cor~-
poration in his own interest, or where for any reason his
interest is adverse, 8Swenson v. G, 200M354, 274NW222,
See Dun. Dig. 2118(37, 38), 2119,

F Ratification and walver,

Owner of foxes held not to have waived his right to
have defendant fur farm sell his foxes in plaintiff's
gggne. Nywgaard v. M., 183M388, 237TN'WY7. See Dun. Dig.

Owner of foxes held not to have ratified act of fur
farm In selling plaintiff's foxes under its own name.
Nygaard v, M., 183M2I88, 217TNWYT,  See Dun. Dig. 100,

Applieation of pavments made In manner directed by
debtor is final and will not be set aside at the direction
of a third party claiming an equity of which creditor
had no notice. Anderson v, N,, 184M200, 238NW164. See
Dun., Dig. T457. -

A contract made for one's benefit by an unauthorized
agent was adorted and ratified by a demand for an ac-
counting and the bringing of a sult. Bringgold v. G.,
185M142, 240N'W120. See Dun, Dig. 184a.

Seller of land “who insists upoh keeping benefits of
bargain lnduced by fraudulent representations of his
agents is liable for money pald on rescission by pur-
cha,serf.;4 MecDermott v. R, 188M501, 24TNWGB3. See Dun,
Dig. 184.

A criminal complaint charging embezzlement is not a
ratification of an attorney's forged Iindorsement of his
client's name on a check payable to them hoth, Rosacker
v. C., 191M553, 2564NW824. See. Dun, Dig. 176, 693.
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To ratify is to give sanction and validity to something
done without authority, while estoppel is inducement to
another to act to his prejudice. State Bank of Loretto v.
L., 198M222, 26INW399. See Dun. Dig. 177.

An entire contract cannot be ratified in part’ Id. See
Dun, Dig, 182, 1889,

Ratification must be made with full and complete
knowledge of all material facts, XKeough v, 8, 285NW
809, Bee Dun. Dig. 2116

8. Liability of agent.

One acting as disclosed agent of named principals, to
whom no credit has been extended by plalntiff, is under
no personal liabllity to latter. Lamson v. T., 187TM3268,
245NW627. See Dun, Dig, 217.

Loan broker was not liable, quasl ex contractu, be-
cause borrower wrongfully diverted money from asso-
gf.tiogﬁ Lamson v. T. 13TM268, 245NW627, See Dun.

B .

When a principal employs competent attarneys to
defend an action brought by a third party against agent
and principal for alleged false representations in a busi-
ness deal, transacted by agent for principal, agent is
not entitled to reimbursement for amounts paid or in-
curred to additional attorneys hired by agent to protect
him in litigation; there being no showing of antagonis-
tic defenses or of a failure of attorneys employed by
principal to make a proper defense for agent, Adams v.
N.,, 181M55, 258N'W3. See Dun. Dig. 207.

ITf principal extends credit generally to an agent, rela-
tionship disappears and is superseded by that of debtor
and creditor. Minneapolis Fire & Marine Ins, Co. v. B,
193M14, 25TNWE10. See Dun, Dig. 192,

Where one sent money for deposit in bank instead
purchased bonds and sent them to plaintiff with promise
to take them over at any time if they were not wanted,
there was no rescission or estoppel as to the guaranty
because on request of guilty party plaintiff pledged them
as seeurity for a loan and later surrendered them to a
bondholder's committee, and plaintlff could recover on
the guaranty agreement, Wigdale v. A, 193M384, 258N
W726.  See Dun., Dig. 1807, 3210.

Evldence supports a finding that manager of property
was not chargeable with interest on plaintiffs’ balances,
Patterson v, R., 199M157, 271NW336. See Dun. Dig. 144a.

Account books kept by wife even if considered books of
defendant do not conclusively impeach his testimony so
as to compel findings according to all entries therein, Id,
See Dun, Dig. 206.

Entry of judgment against agent as an etectlon barring
subsequent suit agalnst undiselosed principal. 19Minn
LawRevil1s.

28%, Payment,

Payment to school district by a judgment debtor should
be applied first to interest on judgment debt, then to
grlncipal. as regards liability of surety on treasurer's

ond. County Board of Education v. F., 191M9, 252NW
668. See Dun. Dig. 4885, 8019, 8679,

Where a mortgagee, knowing that mortgagors have
made a special deposit of money in bank where mort-
gage fs payable, to pay and satiafy it in full, delivers
satisfaction, and for his own convenlence accepts cash-
ler's checks instead of money, debt is paid, and bank is
substituted as debtor of mortgagee instead of mort-
g&gﬁors. Vogel v. Z., 191M20, 252N'W664. See Dun. Dig.

A promissory note given for an antecedent debt does
hot discharge debt unless expressly given and recelved
as absolute payment; and burden of proof Is upon party
asserting such fact to show that it was so glven and re-
celved: presumption bheing to contrary. The same rule
applies where po third party jolns in execution of new
note. Taking a new mortgage does not discharge old
debt unless such waa intention of parties. Hirleman v,
N., 193M51, 268NW13. See Dun, Dig 62064, 7444,

Payee in check could not, by striking out words “In
full” change offer or make payment one upon account.
Ball v. T., 193M469, 258N'W831, See Dun. Dig. 42

A promissory note does not act as pavment to dis-
charge & debt unless agreed to be so glven and recelved,
and burden !s upon party asserting it _to establish that
note was so taken. Wetsel v, G., 195MB09, 263NWE605.
See Dun. Dig. T444.

Where plaintiff held a mortgage, and an assignment of
rents given it in consideration of an exiension of time
on past-due interest and that to become due durlng ex-
tension, price bid upon foreclosure sale I3 to be applied
by equity, Arst upon indebtedness for which creditor held
but a single security, leaving interest secured by assign-
ment as a still extating debt protected by such aasign-
ment. Prudential Ins, Co, v, ., 195M683, 264NWH5LT6.
See Dun, Dig. T457.

Evidence held to sustain finding that assignment to
cover amounts due on contract for deed was absolute
and not intended to be merely a security transaction in
nature of a chatiel mortgage. Klllmer v N, 196M420, 265
NW293, See Dun, Dig, 7438

Finding that purchases by retailer corporation constl-
tuted but one continuing account upon which payments
made were directed to be applled to earliest maturing
obligations held supported by evidence. Martin Brothers
Co. v. L., 198M321, 270NW10. See Dun, Dig. 7457,

A debtor has right to direct upon which part of an
indebtedness any specific payment is to be applied, or if
debtor makes no such seasonable manifestation then
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creditor may, within a reasonable time, apply it as best
sults his interests, 1d.

The doectrine of voluntary payment has no application
to an unauthorized payment of publie funds. Normania
Tp. v. Y., 286N'WEg81. See Dun, Dig. 7461

The retention by a debtor of a part of a debt due a
creditor, even with his knowledge, is in no sense a vol-
untary payment of the amount retained. Id. See Dun.
Dig. 7461, \

A municipal or public corporation may recover back
from payee unauthorized payments of its funds whether
payee be another public corporation or an individual.
Id. See Dun, Dig. T465,

A promissory note taken for amount of debt does not
operate as payment and discharge thereof unless ex-
pressly so given and received, and burden of proof to
that effect Is upon party asserting it. Penn Anthracite
Mining Co, v, C,, 28TNWI1h. See Dun. Dig. 7444,

Evidence inconsistent with continued existence of a
debt is evidence of payment. Vorlicky v. M, 28TNW109.
See Dun. Dig. 7438,

29. Release,

Evidence held insufficient as matter of law to show
contractor signed relesse under duress, and he could not
recover in an action for deceit or for breach of war-
ranties, as the release was broad enough to cover false
representations of fact giving rise to elther cause of ac-
tion, McKenzie-Hague Co. v. C. (USCCAS), 73F(2d)78.
See Dun. Dig. 8374,

A wife who joins her husband in releasing bhoth their
cltaims agalnst a common defendant for injuries and ex-
penses due to alleged negligence cannot be relieved
fror_n her contract becsuse the husband appropriated the
entire consideration o©r because, in computing the
amount to be paid in settlement of both claims, only
items were included for which the husband alone was
entitled to recover. West v. K., 184M494, 239NWI1E7.
See Dun. Dig, 8370.

That defendant represented to plaintiff that she would
recover sooner than she did does not amount to fraud
Justifying the setting aside of a release where the char-
acter of plaintiff's injuries was known to both. Waest
v. K., 184M494, 23INW157. S8ee Dun, Dig. 8374,

Settlement and release of cauge of action against de-
fendaifits’ own agent discharged same cause of action
asserted against plaintifts for damages for misrepre-
%elrétats.iaq;és. Martin v. 5., 1B4M4b5Y7, 239NW219. See Dun.

One who accepts satisfaction for a wrong done, from
whatever source, and releases hia cause of action, can-
not recover thereafter from any one for the same injury,
or any part of it, Smith v. M., 184M455, 239NW223, Ses
Dun. Dig. 8373.

‘Where injured personh effected a settlement and gave
a general release to those causding the injurles, such
settlement constituted a bar to an action against sur-
geon for malpractice aggravating damages. Smith v,
M., 184M485, 239NW223. SHee Dun. Dig. 8§373.

Where a Joint tort-feasor by compromize and asettla-
ment of tort llability supersedes it by a contract obliga-
tion te injured party, tort liability is walved and releas-
ed, and other joint tort-feasors are thereby released. De
Cock v, 0., 188M228, 246NW885, See Dun. Dig. 8373.

Effect of a release held limited to obligations arising
from the transaction to which the document was self-
rDﬁstrisc;?Id. Hopkins v. H., 189M322, 243NW584, See Dun.

E. .

Release of damages by railroad employee held not
avoidable on_ ground of mutual mistakes as to extent
%f. 1n§131_r{'15es. Yocum v, C., 189M397, 249INWETE See Dun.

ig. .

Where there were two executory contracts hetween
the same parties, and a settlement and discharge of one
by written release was expressly limited to the one con-
tract therein mentioned, It was properly decided that no
claim outstanding under the other contract was af-
fected by the release, Leighton v, B, 192M223, 265NW
848. See Dun. Dig. 837L

Waiver {8 a voluntary relingqulshmant of & known right,
Voluntary choice is of its very essence. It must be the
result of an intentional relinquishment of a known right
or an estoppel from enforcing it. It 11 largely matter of
intention. It must be based on full knowledge of the
{,3,(:%_1, State v. Tupa, 194M488, 260NWE75. See un, Dig.
0134.

A release of liabillty on lump sum settlement of total
disability liability under life policy, and judgment of
dismissal based thereon, could not be set aside on ground
of mistake in that all parties to agreement believed that
insured was only temporarily disabled, there being no
liability in absence of permanent total disability. Ruach
v. P, 197TM81, 266NW86. See Dun. Dig, 8375,

Fact that plaintiff's son, driver of his automobile, paid
for repair of plaintiff’s car, for payment of which he
wag not legally liable, did not inure to bhenefit of de-
fendants, Lavelle v. A., 197TM169, 266NW445. See Dun.
Dig. 8371

Where plaintiff made & contract releasing her claima
in return for defendant's paying to her husband a sub-
stantial sum for damages incurred to his property and
person, there was consideration for plaintiff’s release as
a matter of law, Hanson v. N,, 19§M24, 268NWG42. SHee
Dun, Dig, 8370,

Where defendants settled with plaintiff’s husband with
view of quieting all possible claims arising out of acci-
dent, and did not have plaintiff examined nhor consult her
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to determine whether she had suffered injuries, release
signed by plaintiff cannot be set aside on ground that
there was mutual mistake as to unknown injurles. Id.
See Dun, Dig. 8375.

A walver iz defined as a voluntary relinquishment of
a known right, but it may be implied. Le Pak v, C,
1980134, 269NWSES. See Dun. Dig, 4676, 10134,

If, in obtaining signature of an illiterate employee to
a release, employer undertakes to explain it to him, em-
ployer must so do fully, and so that employee under-
stands it. Marino v. N, 1%9M369, 272N'W267. See Dun.
Dig. 3823, 3825, 8374,

After oral agreement as to terms of settlement, pres-
entation of a written release for signature is a repre-
genttation that it is in effect same as oral agreement, Id,
See Dun, Dig, 3832, 8374,

Release of claim for damages cannot be defeated by
proof that claim was not a wvalid or meritorious one,
Ahlsted v, H., 201M82, 275N'W404. See Dun, Dig. 8370.

Paragraphs stricken from plaintiff's replies were
palpably sham and frivolous, presenting no grounds for
avoiding release. Id. S8ee Dun. Dig, 8375.

Fraud may be shown in a legal action to defeat effect
of a release interposed defensively., Serr v, B, 202M165,
TTENWE5H,  See Dun. Dig. 8374.

A valid release or exoneration of servant releases mas-
ter, latter's ligbility for a tort committed in scope of em-
m%rment being derivative only, TId, See Thun., Dig, 5833,

A valid release of one joint tort-feasor is a release of
all others jointly liable, Id. See Dun. Dig, 83373

Unknown and unexpected consequences of a known
injury will not bring a case within rule permitting avoild-
ance of a release on ground of mutual mistake, Id. See
Tun. Dig. 1192, 8375.

Where purported release also contained agreement of
indemnity, and both were integral parts of same trans-
action, and release was invalid, indemnity provision
therein necessarily fell with it, Id. See Dun, Dig, 8375.

Evidence held to sustain verdict that release was not
a contract to buy peace, but was in fact a settlement for

. known injuries only. Id. 8ee Dun. Dig. 8368.

Where plaintiff was injured through negligepce of
gervant, and plaintiff and servant later entered inte
purported settlement whereby both servant and master
were by its terms relieved of liability, and, thereafter,
plaintiff sued master for servant's negligence, plaintiff
could plead and prove existence of mutual mistake at
time of making of release in avoidance thereof, although
gorvant was not party to suit, as master's liability was
derivative only, and, as such, retease was subject to
direct attack; defense being dependent upon validity of
instrument. Id. See Dun. Dig, 8375.

A party is not bound to return or tender bank money
received under a void or veoidable release where adverse
party pleads and relies upon release as a defense. Id.
See Dun., Dig. 8375.

A written agreement of settlement for known injuries
does not bar a later action for existing but unknown
injuries, there being mutuality of mistake as to the
latter, but where release expressly so provides, subse-
quently discovered unknown injuries will not support a
suit for its avoidance. 1d. See Dun, Dig. 8375,

The operation of a release is simply to extinguish the
cause of action and so discharge those liable thereon,
and it has no effect on another distinct cause of action.
Mantz v. S, 203M412, 281N'WT764. See Dun. Dig. 8371,

Release of one joint tort-feasor as a bar to right of
actlon against others—judgments. 2Z2MinnLawRev692,

20%. Account stated.

In suit on account stated, evidence justified finding
that account stated was not a valid contract in that de-
fendants never agreed thereto, but in fact protested at
time of its alleged making, Murray v. M, 193M933, 257
NWS809, See Dun, Dig, 50.

Evidence supports findings of no accounts stated be-
tween plaintiffs and defendant, Patterson v, R., 199M
157, 27INW336. See Dun. Dig. 50.

Because the obligation to pay gross earnings taxes
is imposed by statute and an account stated has the
effect of creating a new cause of action independently
of its orlginal subject matter, taxpayer cannot have
benefit of discharge as on an account stated because
of payment of a sum, erroneously computed and less
than amount actually due, even though it be accepted
by tax commission as in full discharge of ohligation.
State v. Illinois Cent. R, Co., 200M583, 275N'WS854. See
Dun, Dig. 50.

In action on running account evidence held to support
verdict for plaintiff. MeCarthy v, ¥., 2040199, 282NWE57.
See Dun. Dig. Gda.

30. Accord and satisfaction, and compromise and settle-
ment,

Law of state to which letter containing check was
addressed governed matter of accord and satisfaction,
Wunderlich v. N,, (DC-Minn), 24FSupp640.

The receipt and cashing of a check labeled “in full
up to date,” held not to constitute sn accord and satis-
faction. Bashaw Bros. Co. v. C.,, 18TMG21, 246N'WI358. See
Dun. Dig. 42. -

As regards accord and satisfaction or compromise and
gettlement, a demand is not liguidated unless it appears
how much is due, but is unliguidated when there s
substantial and honest controversy as to amount, Ad-
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g‘llsolnmlgiiller v, A, 183M336, 24INWT95. See Dun. Dig.

Settlement of fire loss held complete accord and sat-

lafaction, notwithstanding insurers denied lability on
one item’ of substantial amount and included nothing
therefor in amount paid. Id. See Dun, Dig 42,
. At Jeast three elements must be present before there
is an accord and satisfaction; (a) check must be offered
in full settlement; (b) of unliquidated claim concerning
which there is a bona flde dispute; (e¢) for a sufficient
congideration, Dwyer v. L., 190M616, 252NWE37, See
Dun. Dig. 34.

Where debt is elther of two flxed amounts, accept-
ance of a check for smaller amount which both parties
admit to be due does not constitute an accord and sat-
isfaction because there is no consideration for such an
agreement. Id. See Dun. Dig. 42.

Payments made by deobtor te creditor on a claim, the
amount of which is in dispute, and accepted by the
creditor, will not operate as accord and satisfaction un-
lesg made upon condition that they shall have that ef-
§§°t‘ Leighton v. B, 192M223, 2556NW848. See Dun. Dig.

Jury's speclal findings that there was no settlement or
adjustment of plaintiff's cause of actlon by acceptance of
promissory notes are sustained by evidence. Stebbins v.
F,, 133Md446, 26BNW824, See Dun, Dig. 49, 1537,

Payee in check could not, by striking out words “In
full,” change offer or make payment one upon account.
Ball v. T., 193M469, 258NW831. See Dun. Dig, 42,

‘Where parties concerned with application for an order
extending period for redemption from mortgage fore-
clesure made a settlement in regard to extension by
agreeing that period of redemption should be extended
to a certain date and that petitioner should have right
to receive and retain rents from that date snd receive a
certain sum for a mechanieal stoker, the agreement was
a binding settlement of the litigation, notwithstanding
terms had not been incorporated in a written stipulation
or memorial of the completed settlement, and the agree-
ment was not vitiated under the statute of frauds or
otherwise by reason of inclusion of transfer of personal
property or fixtures. State v. District Court, 194M32, 259
NW5L42. See Dun. Dig. 15%4a.

Court did not err in refusing to strike out all evidence
as to an accord and satisfaction. Pettersen v. F., 194M
265, 260N'W225. See Dun. Dig. 4.

In suit upon promissory notes claimed to have been
executed In settlement of damages sustained by plaintiff
because of alleged acts of adultery committed with his
wife, defense of lack of consideration was, under evidence
relative to whether acts had been committed, a guestion
of fact for jury. Steblay v, J., 134M352, 260NW364. See
Dun. Dig. 1520.

Various payments upon notes within a period of about
a year after their execution, conditions respeciing lack
of consideration and duress which induced their execu-
tion remaining unchanged, did not constitute ratificatlion.
Id. See Dun. Dig, 1520.

A ¢laim asserted upon reasonable grounds and in good
falth 13 proper subject for contract of compromise, Mul-
ligan v. F., 194M451, 260N'W630. See Dun. Dig. 1518,

‘Where settlement contract was entered into by compe-
tent persons and lg unohiectionable in its nature and
cirecumstances surrounding making thereof, specific per-
formance should he granted. Schultz v. B, 195M301, 262
NWET7. 8ee Dun. Dig, 1520.

To sustain a compromise and settlement, it must ap-
pear that elaim or controvergy settled, though not In
fact valid in law, was presented and demanded in good
faith and upon reasonable grounds for inducing belief
that it was enforceable. 1Id. See Dun, Dig. 1522,

Evidence supperts findings that settlement was found-
ed upon_a valid consideration and its execution was not
procured by means of duress or other unlawful practices.
Td. See Dun. Dig, 1527,

Evidence held to sustaln finding that plaintiff had not
promised to make g will or execute any other instrument
that property she ghould receive from defendants under
settlement was to go back to them or their heirs upon
plaintiff's death. Id.

Evidence held to sustaln fAndings that promissory
notes owned by defendant and transferred by him to as-
gignor of plaintiff were accepted by gald assignor in full
payment of defendant’s indebtedness to it. Conoceco Ol1
Co. v. G., 195M383, 263NW9I1, See Dun. Dig, 49.

Second mortgagee compromising and satisfying his
mortgage was not estopped to purchase land from first
mortzagee after foreclosure and expiration of period of
redemption. Newgard v. F., 196M548, 266IN'W425, See Dun.
Dig. 1524,

A municipality may., unless forbidden by statute or
charter, compromise claims against it without specifie
express authority, such power being implied from its
capacity to sue and to be sued, and ordinarily power to
compromise clalms is inherent in the common council as
a representative of the municipality. 1If it makes such
a compromise in good faith, and not as a gift in the
guise of a compromise, the settlement is valid and does
not depend upon the ultimate decision that might have
been made by a court for or agalnat the validity of the
clalm. Snyder v. C., 197TM308, 26TNW249. See Dun, Dig.
1521,

Where elaim is unligquidated, or if liquidated, is doubt-
ful in fact or in law. a sum recefved in satisfaction wiil
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legally satisfy claim. Olen v. S., 198M363, 270NW1. See
Dun. Dlg. 39.

Rule that acceptance of a smaller sum for a debt pres-
€ntly due, though agreed and expressed to be payment in
full, is not a good accord and satisfaction, did not apply
where there was a long continued acceptance of check
in full payment of amount due for each semi-monthly pe-
riod of work. Id. See Dun, Dig. 42,

It is a generally recognized rule that one seeking set-
tlemment and release has right to buy peace from all fu-
ture contention on then existing claimg of every char-
acter; and a valid release clearly evincing such purpose
axtinguishes ait such obligations. Moffat v. W., 203M47,
279NWT32,  See Duan. Dig. 1515,

Where dlapute is over which of two fixed sums rep-
resents debt, and party offering check in full settlement
thercof tenders no more than smaller amount which he
admits is due, there i3 no consgideration for. nlleged
accord and amatisfaction, and offeree is at liberty to ac-
cept tendercd checlk. Davis v, N.,, 203M285 281NW272.
See Dun Dig. 37,

A new contract.between payee, maker and indorsee of
a promissory note, under which the payee parted there-
with and indorsee took it on faith of maker's assumption
of an obligation different In substance from that ex-
pressed by the note, held, supported by consideration.
Rye v, P, 2030567, 282NW459. See Dun, Dig. 39

Rule discarded that a promise of creditor to accept and
of debtor to pay something less than sum due on a
liguidated debt is not binding for want of consideratlon,
even though promise is performed and debtor formally
released, Id. See Dun. Dig. 39,

Confirmation of a composition in bankruptcy discharges
the bankrupt from his debts by operation of law by pre-
venting a remedy against him and leaving the debt as an
unenforceable legal obligation, and it does not affect
the liabllity of the bankrupt’'s endorsers on notes, but
renunciation by the holder of a negotlable instrument
of his rights under the instrument by glving referce
a receipt In full discharges endersers. Northern Drug
Co. v. A, 284NWES1l. See Dun, Dig. 1516h.

One who, upon a clalm made or a position taken In
good faith and upon reasonable grounds, has made a
contract of compremise, is entitled to its protection.
Walgren v. P, 285NW525, See Dun. Dlg, 1520.

Where there was a fact issue as to whether insured
died us & result of heart disease or accidentally from
heat exhaustlon, there existed a case susceptible of com-
promise of doubie Indemnity Feature of life insurance
policy, and a compromise was binding on beneflciary, as
against contention that insurer's obligations for acci-
‘1’95’(}“1 death benefit was liguidated. Id. See Dun, Dig.

bl v

Mistake of fact as ground for relief from compromise
and settlement. 20MinnLawRev230,

Agreéeement to accept part payment as payment in full,
23MinnLawlilev223,

31, Gitia,

Writing expressing intention to give certain mortgages
to plaintiff and that such Wwriting effected a transfer
thereof, but that writer would retaln possession in order
to malce collectlons, held declaratlon of trust in gift
of such mortpages,  Bingen v. F., (CCAS8), 103F(2d)260,
rev'g (DC-Minn), 23FSupp?ss.

A gift can be established only by clear and convine-
ing evidence. Quarfot v. 8., 183M451, 24INWGGS. See
Dun, Dig. 4038.

An actual or constructlve dellvery is necessary to a
gift. Id. See Dun. Dig. 4024.

A voluntary payment by a parent to a child, unex-
plained, in absence of fraud or undue influence, will be
presumed to be a gift, but that presumption may be
overcome by proof that it was not intention of parent
to make o mift, Stahn v. 8., 132M278, 256NW137. See
Dun, Dig. 4037,

1t direction for an accumulation §s not a condltlon
precedent to vesting of gift, provision for accumulation
does not render girt invalid, but where accumulation is a
condition precedent tc vesting of gift in charity, and
period of accumulations transgresses rule against remote-
negs, gift is void ab initio. City of Canby v. B, 192M6TI,
25TNW520. See Dun. Dig. 3886b.

A life insurance policy is subject of a glift inter vivos,
and transferable by delivery without written assignment.
?Geﬁden v. P, 193M228, 258NW300. See Dun, Dig. 4029,

Complete and absolute surrender of all power and
dominion over life Insurance pollicy was clearly shown
by delivery of key to receptacle containing pollecy, with
intention of insured to part absolutely with all title to
the politey. Id. See Dun. Dig. 4026, 4693.

Trust deposit is valld unless disaffirmed by depositor
in hia lifetime or get aside for fraud or Incompetency.
Coughlin v, T, 199M102, 272NW166. Ses Dun. THg. 38860,

Before any Inference of undue influence may be drawn
from fact that donee I8 apouse of donor, It must also
appear that such donee satood in a relation other than
ordinary Intimate, ar even affectionate, relation existing
between them, and it must be shown, in addition, that
donee occupled a position to dominate donor, or exert
an influence over him, by virtue of belng intrusted with
donor's business affairs. Berg v. B., 201M179, 275NWE34.
See Dun. Dig. 4035,

Evidence held to show no undue influence in gift
of property to wife in accordance with or in medifica-
tion of an antenuptial agreement, as affecting right of
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c?éldren of a prior marriage. Id. See Dun, Dig. 4251,
4285

Evidence that decedent delivered keys of automobile
and safety deposit box to claimant prior to his death
held too uncertain and amblguous to warrant a conclu-
sion of delivery of title to automobile and contents of
safety deposit box. Ioberts’ Estate, 202M217, 27TN'W540,
See Dun, Dig. 4026,

Is there any reason why a person should be prevented
from making an executed gift of incorporeal as well as
corporeal property? Rye v. P., 20IM567, 282NW459, See
un, Dig. 4029,

A receipt in full for entlre deht may be taken in a
proper case as sufflcient evidence of an executed gift of
unpaid portion of debt. Id. See Dun. Dig. 4039,

In action by mother agalnst son for relief from breach
of promise to care for and support her in consideration
of assignment of a note and mortgage, evidence held to
sustain finding that assignment was not a gift, Allen v.
A, 204M395, 283NWbELHE. See Dun, Dig, 4038.

Court will scrutinize carefully circumstances connected
with a gift from a parent to a child; presumption i3 n
favor of its validity; In order to set it aside on ground
of undue influence court must be satisfied that it was
not voluntary act of donor. Claggett v. C., 204M568, 284
NW363. See Dun. Dig. 4035

Where confldential relation exists between a mother
and son, a transfer of property to son's wife will be
closely scrutinized for fraud and undue influence. 1d.
See Dun. Dig. 4035, i

Like any other chose in action, a policy of life insur-
ance may_be the subject of a gift. Peel v. R., Z36NW
345, See Dun. Dig, 4029.

Enfarcement of charitable subscriptions. 12MinnLaw
Rev643,

3Z2. Suretyship.

Fidelity bonds, see §3710.

Where bank knew that funds deposited by treasurer
of common school district belonged to district and it
was agreed that money should be withdrawn on checks
slgned by treasurer in his name with dJdesignation
"Treas.” and bank permitted funds to be withdrawn by
checks signed in treasurer's name Individually for
purposes other than school dlstrict purposes, corporate
surety of treasurer which patd school district amount of
misapprepriation ean recover amount from bank. Wat-
son v, M., 150M374, 261INWING, See Dun, g, 783, n. 14

Without equality of equity, there can be no contribu-
tion between sureties, Hartford Accident & 1. Co. v. A.,
192M200, 256N'W185. See Dun. Dig, 1921, 90%0.

Owner of lost corporate certificate who secured dupli-
cate certificate upon fillng proof of ownership and bond
with transfer agent, held not liable to surety reserving
right to secure its dlscharge “in the absence or default
of the principal,”’ which purchased and surrendered lost
certificate upon its reappearance in absence of proof by
surety that holder of lost certificate had title thereto
so that principle on bond was liable to indemnify trans-
fer agent on failure to acquire and surrender it to trans-
fer agent. American Surety Cn, v, C,, 200M566, 275NW1.
See Dun, Dig, 1896, 9108,

Evidence that holder of lost certificate of stock was
Innocent purchaser for value without notice held in-
sufficient to establish title of holder under common-
law rule. which applles in absence of proof of law of
situs of lost certificate at timne of its tranafer to prior
holders. Id.

Respective equities and righta under bullding contrace
tor's bond, 19MinnLawRev4b4.

a33. Subrogatlon.

Indemnity Ina. Co. v. M. 1)1M576, 254NWH13;
under §7699-1.

A surety who pays obligation of his principal Is sub-
rogated to remedies of obligee and may pursue them
untll met by egual or superior cquities in one sued. Na-
%fnalgoﬁgrety Co. v. W, 185MG0, 244NW290. See Dun.

o .

An obligation Is implied on part of principal that he
will indemnify surety for any payment latter may make
under contract. Hartford Acecident & Indemnity Co, v.
i, 20231410, 278NWESL, See Dun. Dig. 9045,

If a party is obliged to defend agalnst act of another,
agalnst whom he has a remedy over, and defends solely
and exclusively nct of such other party, and is compelled
to defend no misfeasance of his own, he may notify such
party of pendency of suit and may call upon him to de-
fend it, and if the latter falls to defend, then, If liable
over, he is lable not only for amount of damages recov-
ered, but for all reasonable and necessary expenses in-
curred in such defense. Id, See Dun. Dig. 9045,

Creditor’s rights in securities held by surety. 22Minn
LawRev31§,

34, Discharge.

In the case of a compensated surety a technical de-
parture from the strict terms of the surety contract does
not discharge the surety unlesg he has suffered injury.
Hartford A. & 1, Co. v. F., (USCCAS8), 59F(2d4)950. Sece
Dun. Dig. 9093.

A surety on each of a series of bonds which, by thelr
terms and terms of & trust deed or mortgage referred
to therein, authorized trustee upon default in payment
ot interest or principal of any of bonds to declare all
bonds immediately due and payable, 18 not released when,
upon default occurring in payment of Interest, trustee
accelerated maturity date of bonds remaining unpald.

note
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IPiret Minneapolis Trust Co. v. N., 192M108, 256N'W240,
See Dun. Dig. 9107,

Surety on bonds of a building company secured by a'
trust deed were not released from liability because
trustee as trustee of another trust cancelled underlying
ground lease, and such lability inciuded rents under
leage. Id. See Dun. Dig. 9107.

Why release of security discharges a surety.
Lawltev7eh,

Effect of release of one surety upon liability of co-
surety. 19MinnLawRev81l4,

35, ——Actions.

In an action by the obligee In a bond against the
surety the denial of a motion by defendant to abate the
action uniess the recelver of the obligee be required to
intervene, held not error. Hartford A. & L Co. v. F,
(USCCASR), 59F(2d)950. See Dun. Dig, 9107e.

In action by wholesaler agalnst retaller and sureties
where facts pleaded in complaint were admitted by prin-
cipal defendant, burden of proof was upon sureties on
their allegation that plaintiif and principal defendant
were engaged in selling drugs In violatlon of statute. W.
g‘l.llg.awleigh Co, v. 8., 192M483, 257TNW102. See Dun. Dig.

a.

A Judgment agalnst principal named in a bond is evi-
dence agalnst surety apprised of pendency of action
wlith notice and opportunity to defend, Gilloley v. 5,
20327233, 28INW32.  See Dun. Dig. 9100.

A Judgment recovered against a principal in a bond
for a breach of its conditions, in an action in which
surety is not a party, is not evidence against surety of
any fact except its rendition,

3%%. Guaranty.

Trustee signing personal guaranty of eight-vear lease,
held not to be personally bound beyond three-vear pe-
riod. Wm. Lindeke Land Co. v. K., 190MG01, 252N'WG50.
See Dun. Dig, 9928a.

Guarantors of payment of Interest and principal of
bonds secured by trust deed were liable for payment of
interest at all times, but were not lizble for principal
under an acceleration clause whers their contract gave
them twelve months from “date of maturity within
which to pay the principal amount” of the note. Sneve
v. F., 192M355, 266NWT30. See Dun, Dig. 4070.

Where one recelving money for deposit in bank In-
vested It in bonds and sent bonds to person sending
money with statement that he would guarantee such
bonds and would take them over any time on request,
guaranty was supported by a sufficient consideration. in
view of conversion, Wigdale v. A., 193M384, 268NWT26.
See Dun. Dig, 1772, 4071,

Where one sent money for deposit in bank [nstead
purchased bonds and sent them to plaintiff with promise
to take them over at any time if thev were not wanted,
there was no rescission or estoppel as to guaranty be-
cause on reauest of gullty party plaintiff pledged them
as security for a loan and later surrendered them to a
bondholder's committee, and plaintiff could rerover on
the muaranty agreement. Td, See Dun. Dig, 1807, 3210,

An absolute guarantor may be jolned as defendant in
the saame action with prineipal obligor. Townsend v.
M., 184M423, 2R0NWHA25, See Dun., Diz. 4093a(80),

In action by bank against indorser of note evidence
held Insufficlent to raise Issue for jury auestion whether
there were items not covered by guaranty represented
by an indorsement of note. Welcome Nat. Bank v. H,
I95MHA18, 26INWH44. See Dun. Dig 4076,

Guaranty made by directors of corporation of payment
of loan held unconditional, Northwestern Nat, Bank v.
F., 196M96, 264NWH5HT70. See Dun, Dig, 4072,

Liberal rule apnlied ln matter of perfermance of build-
ing and construction contract does not apply to a guar-
anty contract whereby individuals guaranteed to pay
deficiency that might result after proper liquidation of
& large number of bills receivable. State Bank of Monti-
cello v. L., T98M98, Z268NWDO18. See Dun. Dig. 4073,

Evidence 41d not require finding that there was a no-
vation substituting plaintiff bank as debtor and releas-
ing bank taken over from lability on savings accounts.
Id. See Dun. Dig. 4077,

Guaranty held not a simple, absolute guaranty of pay-
ment of a definite sum or particular note or debt, but
only a guaranty to pay any deficiency that might result
a%t[er proper lguidation of a large riumber of billa receiv-
able,

That plaintiff bank failed to pay Bavings accounts of
another which, in a contract between plaintiff bank and
other bank, plaintiff had agreed teo pay, was a material
and substantial breach by plaintiff of such econtract and
was g defense to g suit brought by the plaintiff against
individual defendants who had guaranteed to plaintiff to
pay a certain deficiency which might arise in the liqui-
dation of certain bills recelvable sold and transferred to
plaintiff. Id. See Dun. Dig. 4084,

Promise of seller of goods under an executory written
contract i3 sufficient consideration without more for
promise made by sureties of purchaser to guarantee per-
formanee by him. W. T. Rawleigh Co.'v. F., 200M236, 273
NWE65. See Dun. Dig. 4071,

33%. Indemnity.
Indemnity Insg. Co., v, M., 254NWI13;
Provisions in contract for roofing repairs in a business

under §7699-1.
bullding that contractor should examine site and deter-
mine for himself conditlons surrounding work and pro-

14Minn

191M576, note
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tect owner from lability did not relleve owner of liabil-
h.fy for death of roofer caused by negllgent malntenance
of elevator and approach, Grosa v. G., 194M23, 259NW557,
See Dun. Dig, 7041a,

Provision in contract of indemnity glven by sheriff
to surety on his official bond waiving all statutory ex-
emptions, if void, was separable from remainder of con-
tract and did not affect right of surety to recover amount
it was required to pay by reason of failure on sheriff's
part properly to discharge hia official duty. Hartford
Accident & Indemnity Co. v. D., 202M410, 278NW5HIL, See
Dun, Dig. 1881,

36. Estoppel.

Acceptance of benefita from contract with knowledge
of facts and rights creates estopgel. Bacich wv. N., 185
M654, 242NW37Y. See Dun. Dig. 3204a.

Acceptance of reduced wages by employvee did not
estop him from claiming that he was working under
original contract of employment at greater wage. Dor-
mady v. H, 183M121, 246NW521, See Dun., Dig, 3204a.

Mortgagzee was not estopped to assert lien of mortgage
by receipt of proceeds of asales of lots upon which mort-
gage was a lien. FPeterson v. C., 188M309, 24TNW1. See
Dun. Dig. 6270. .

Knowledge of facts prevent assertion of estoppel. Mer-
chants' & Farmers' State Bank v, 0., 189M528, 250N'W266.
See Dun. Dig. 3210.

Other necessary elements of an equitable estoppel be-
ing present, officer of corperation who negotiates and
executes a contract for corporation, is estopped to deny
truth or representations made, although he signs con-
tract only in his official name. Wiedemann v. B., 190M33,
250NW724. See Dun. Dig. 3187.

Holding on that point in Kern v. Chalfant, 7 Minn.
487 (Gil. 393), waa, in effect, overruled in North Star
Land Co. v. Taylor, 129Minn438, 152NW837, 1d,

Two of elements necessary to an equitable estoppel, or
an estoppel in pais, are that party to whom representa-
tions are made must have been without knowledge of
true facts, and must have relied upon or acted upon such
;e;g;esentations to his prejudice. Id. See Dun. Dig.. 3189,

‘Without prejudice to it shown by bank after discovery
by payee that his forged indorsement had been honored
by it. payee is not estopped from recovery from it on
account of forgery. Rosacker v, C., 191M553, 254NW824,
See Dun, Dig. 3192,

A defense of estoppel waa not sustained because the
facts upon which it was predicated were equally known
to both parties., Leighton v, B, 192M223, 255N'WB48. See
Dun, Dig. 3189.

‘Where the complalnt tendered issue that blanks In
conditional sale contract were not filled pursuant to
agreement, and defendant did not by answer or proof
attempt to establigh that It was an innocent assignee of
vendor, it is not in position to Invoke estoppel against
plaintiff, Saunders v. C, 192M272, 256N'W142. See Dun.
Dig. 3210,

‘Where one sent money for deposit in bank instead
purchased bonds and sent them to plaintiff with promise
to take them over at any time if they were not wanted,
there waa no rescission or estoppel as to the guaranty
because on request of guilty party plaintiff pledged them
as security for a loan and later surrendered them to a
bondholder’s committee, and plaintiff could recover on
the guaranty agreement. Wigdale v. A., 193M334, 258
NWT26. Bee TNun. Dig. 1807, 3210.

Farmer held not estopped from asserting claim for
cost of service line under oral agreement with agent of
power company by reason of fact that he was charged a
reduced rate as service charge. Rjornstad v, N, 196M
439, 263N'W289, See Dun. Dig. I730a.

Egtoppel muat be grounded on some conduct of party
againsgt whom it Is Invoked. Town of Hagen v. T. 187
M507, 267N W484, See Dun, Dig. 3185,

To ratify 1s to give sanction and validity to something
done without authority, while estoppel is inducement to
another to act to his prejudice. State Bank of Loretto v.
T., 198M222, 2A9NW3299. See Dun. Dig, 3185.

36. Estoppel, i )

Estoppel cannot be pleaded agalnst person ignorant of
facts, knowledge of which is prerequisite to an intelli-
gent election, Scheele v. ., 200M5h4, 2T4NWETL  See
Dun, Dig. 3193, .

In levy and imposition of taxes state acts in its sov-
ereign capacity and hence, in an action for collection
thereof, eannot be subjected to an equitable estoppel.
State v. Illinois Cent. R, Co., 200M5E82, 27T4NW828, See
Dun. Dig. 91186,

One cannot claim an estoppel bhased upon apparent
ownership unless he was prejudiced by showing that
he acted and parted with value upon falth of same, Bol-
ton-Swanby Co. v. 0., 201M162, 275NW855. See Dun, Dig.
3177, 3204.

Owner of automobile was not estopped to claim own-
ership of car because it invested bailee with poasession
and indicia of ownership by way of reglstration, Id.

Substance of an estoppel is reasonable rellance by one
party upon representation of another which will injure
first party if that other is permitted to assert existence
of a state of facts at variance with those represented,
Exated v. B, 202M521, 270NWESL Ses Dun. Dig. 3181,

One cannot invoke doctrine of estoppel unless he was
ignorant of true situation when he acted, and he cannot
claim ignorance when law charges him with knowli-
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edge.
3193, .

Equitable estoppel 1s effect of voluntary conduct of a
party whereby he is abscolutely precluded, both at law
and in equity, from asserting rights which might per-
haps have otherwise existed, elther of property, of con-
tract, or of remedy, ag agalnst another person, who has
in good faith relled upon such conduct, and has been led
thereby to change his position for the worse, and who on
his part acquires some corresponding right either of
property, contract or remedy. Clover v, P, 203M337, 281
NW275, See Dun. Dig, 3185,

Doctrine of estoppel in pals is founded in justice and
good conscience, and i3 a favorite of the law, and arises
when one, by his acts or yepresentations, or by his
silence when he ought to speak, intentionally, or through
<ulpable negligence, inducea another to believe certain
facte to exist, and such other rightfully acts on the
belief s0 induced in such manner that if the former ig
permitted to deny the existence of such facts, it will
prejudice the latter. Id. See Dun, Dig, 3187.

Estoppel in pais can only be involed to prevent fraud
and injustice, and i3 never carried further than is nec-
essary than to prevent one person from being injured

Davis v. N., 203M295, 28INW272. See Dun. Dig.

§7036

by his reliance on acts or declarations of another, and
its object is to prevent unjust assertion of rights exist-
ing Independent of estoppel. Beier's Estate, 284NW833.
See Dun Dig. 3186.

Equitable estoppel is the effect of voluntary conduct of
A party whereby he is absolutely precluded, both at law
and in equity, from asserting rights which might perhaps
have otherwise exiated, elther of property, of contract,
or of remedy, as against another person, who has in good
faith relied upon such conduct, and has been led theraby
to change his position for the worse, and who on his
part acquired some correspondin rlgf’nt elther of prop-
erty, of contract, or of remedy. Id. See Dun. Dig. 3185
{2)

37. Patents,

Patentee’'s right is in nature of an intangible, incor-
poreal right, a title which continues to exist in him
until diveated by voluntary grant or other legal means of
divestment, and such right is property personal te in-
ventor with its situs with individual possessing it, Grob
v. C, 204M459, 283NWT74. See Dun, Dig, 7417

Protection of plans, designs, Inventions, and other prod-
uctssg}; plaintiff’s effort made at his expense. 14MinnLaw
Rev .

CHAPTER 50
Weights and Measures

7025. Standard welight of bushel, etc.—In contracts
for the sale of any of the following articles, the
term ‘‘bushel” shall mean the pumber of pounds
avoirdupois herein stated:

«Corm, in ear, 70; beans, (except lima beans, scarlet
runner pole beans and white runner pole beans, and
broad windsor beans) smooth peas, wheat, clover
seed, Irish potatoes and alfalfa, 60; broom corn seed
and sorghum seed, 67;: shelled corn, (except sweaet
corn}, rye, lima beans, flaxseed and wrinkled peas,
$6; sweet potatoes and turnips 55; onions and
rutabagas, 62; buckwheat, hempseed, rapeseed, beets,
(GREEN APPLES), walnuts, rhut@). hickory nuts,
chestnuts, tomatoes, scarlet runnetr~pole beans and
white runner pole beans, G0; barley, millet, Hunga-
rian grass seed, sweet corn, cucumbers and peaches,
48; broad windsor beans, 47; carrots, timothy seed
and pears, 45; Parsnips, 42; spelt or spilts, 40; cran-
berries, 36: oats and bottom onion-sets, 32; -dried
apples, dried peaches and top onion-sets, 28; peanuts,
22; blue grass, orchard grass and red-top seed, 14;
plastering hair, unwashed, 8; plastering hair, washed,
4; lime, 80; but if sold by the barrel the weight shall
be 200 pounds. In contracts for the gale of green
apples, the term ‘'bushel’” shall mean 2150.42 cubic
inches. (R. L. '0B6, §2728; '13, c. 560, §4; G. 8. '13,
§5794; Apr. 24, 1935, c. 270.)

7026, Standard measurement of wood.
Cord as defined in this section governs in sale of cord
wood by private parties, Op. Atty. Gen., Dec. 4, 1933,

%031, Variations—Duty of railroad and warchouse
commission, .

Statutory provisions relative to welghing supersede
any charter or ordinance provisions on same sublect. Op.
Atty. Gen, (495), Dec, 27, 1935.

T085~1. Weight of bread, etc.

Bread cannot be 80ld in legser welghts than as pro-
vided herein. Op. Atty, Gen, (496), Apr, 16, 1934,

7085-2. Bread to be wrapped.—Each loaf or twin
loaf of bread sold within this state shall be wrapped
in a clean wrapper and/or clean wrapping paper in
such manner as to completely protect the bread from
dust, dirt, vermin or other contamination, said wrap-
ping to be done in the bakery where made at any time
prior to or at the time of sale of such bread, provided,
however, that where three or more loaves of bread are
sold and delivered at the bakery for personal use,
then and in that case said bread may be wrapped in
bulk.

Every loaf or twin loaf of bread sold within this
gtate shall have afixed on sald loaf or on the outside
of the wrapper in a plain statement the weight of the
loaf or twin loaf of bread, together with the name and
address of the manufacturer, ('27, ¢. 351, §2; Apr.
24, 1931, c. 322, §1.) )

Amendment (Laws 1931, c¢. 322) held Invalld because
in violation of Const., Art. 4, §27, by embracing more
than one subject. Egekvist Hakeries v. B, 186MG620,
243NWE53. See Dun. Dig, 8921, .

Bread sold to civilian conservation camps must be
labeled in compliance with this sectlon. Op. Atty, Gen.,
Dec. 28, 15383.

7035-3. To be net weight.—The welghts herein
specifled ghall be construed to mean net welghts within
a period of 24 hours after baking, A variation at the
rate of ohe ounce per pound over or one ounce per
pound under the specified weight of each individual
loaf shall not be a violation of thig law, providing that
the total weight of 25 loaves of bread of a given varie-
ty shall in no case fall below 25 times the unit welght,
('27, c. 351, §3; Apr. 24, 1931, ¢. 322, §2.)

CHAPTER 51
Interest and Negotiable Instruments

INTEREST
70303. Rate of interest.

1. Im general.

1720349, 2156N'WTS1,

‘Where bank which was depository and bondholder of
rallway petitioning for reorganization wrongfully de-
ducted debt of railway from deposit, it was oblizated

to pay legal rate of interest as agalnst contention agree-

ment with railroad for a lower rate of interest presented
such obligation. Lowden v, N., (USCCAS8), 88F(24)376,
den'g petition to mod. 84F(2d4)847, 31AmMB(NS)655, which
rev'd 11FSupp924.

It was error to charge a bank with Interest on money
under control of another bank, 172M24, 214NWTERD.

Notez made by makers and guarantors in Minnesota
and delivered to pavees in Chicago, where payahle, were
governed with respect to interest and usury by the laws
of Tllinois. 174ME8, 216N'W7T8.

‘Where a partner contributes more than his share of
partnership funds, he is not entitled to interest on the
excess in the absence of an agreement to that effect,
177TM602, 225NWI24,

Rate after maturity.

State 1s entitled to
agalnst insolvent bank

180M326, 230NWE12.
interest on preferred clalms
in favor of surety claiming
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