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CH. 49—FEES §7018 

fees provided for in §8204-5, but if mortgage is not upon 
such approved form, fee is t ha t specified by §7002 plus 
25% or fee fixed by special act plus 25%. Op. Atty. Gen., 
Oct. 12, 1933. 

Fees in connection with filing of chattel mortgage 
and rura l credit lease, stated. Op. Atty. Gen., Jan. 27, 
1934. 

Fees for filing of certificates of consent to acquisition 
of land by United States are payable by the secretary of 
s ta te to the regis ter of deeds. Op. Atty. Gen. (373b-
10(k)), Dec. 18, 1934. 

Regis ter of deeds is entitled to charge a fee of 10c 
for enter ing discharge of real es ta te mor tgage in margins 
of record of mortgage. Op. Atty. Gen. (373b-10(c)), 
Ju ly 13, 1935. 

(2). 
A regis ter of deeds is not required to furnish a filing 

receipt or a certificate without charge when a chattel 
mortgage is filed. Op. Atty. Gen. (373b-10(c)), July 5, 

(8). 
Register of deeds is not required to make search for 

liens prior to chattel mortgage or to make certificate 
as to prior lien, but if he does so, fees a re fixed by th is 
section. Op. Atty. Gen. (373b-ll) , June 1, 1934. 

7 0 0 5 . F e e s of app ra i se r s , e tc . 
A county board may legally pay for services of spe­

cial deputies hired by a sheriff to assist in handling un­
usual crowds during county fair. Op. Atty. Gen., Nov. 
10, 1931. 

Matter of compensation for persons employed by 
sheriff to guard prisoner while confined in hospital is 
governed by this section. Op. Atty. Gen., Apr. 1, 1932. 

Where sheriff has no salaried deputy except jailer, 
and, after a home is robbed, takes with him special 
deputy to watch premises for several nights because 
he suspects tha t robbers will re turn, but makes no ar­
rest, deputy cannot put in bill to county for per diem 
salary of $3.00 per day. Op. Atty. Gen., July 11, 1932. 

Sheriff may not appoint special deputy to at tend jury 
in criminal case before Just ice of Peace so as to require 
county- to pay deputy $3.00 per day, when defendant is 
not found guilty. Op. Atty. Gen., July 11, 1932. 

7006 . F e e s of wi tnesses . 
Laws 1931, c. 331, does not affect mileage of jurors 

or witnesses. Op. Atty. Gen., Feb. 25, 1933. 
Neither sheriff nor his deputies are entitled to witness 

fees in connection with dependent neglected and de­
linquent children in juvenile court. Op. Atty. Gen., Nov. 
24, 1933. 

Travel ing expenses of out of s ta te witnesses may be 
paid from contingent fund of county at torney. Op. Atty. 
Gen. (196r), May 16, 1935. 

(2). 
Witnesses are allowed mileage plus fees in either civil 

or criminal cases. Op. Atty. Gen., Dec. 15, 1933. 
7 0 0 8 . F e e s i n c r i m i n a l cases . 
Clerk of court may not give witnesses for defendant 

a certificate for fees and mileage with an order of the 
district court. Op. Atty. Gen., Oct. 5, 1931. 

Witnesses actually in at tendance called in good faith 
by county a t torney in a criminal case are entitled to 
fees and mileage although not subpoenaed or placed 
on the stand. Op. Atty. Gen., Oct. 5, 1931. 

One adjudged guil ty of crime in justice court and ac­
quitted on_ appeal to distr ict court is not entitled to file 
claim with county board for witness fees and mileage in 
Justice court. Op. Atty. Gen. (196r-l), June 4, 1935. 

7 0 0 9 . E x p e r t wi tnesses . 
This section does not apply to actions in the federal 

court in view of Mason's U. S. Code, Annotated Title 28, 
§600c. Henkel v. Chicago, St. P. M. & O. Ry. Co., 284 
US444, 52SCR223. See Dun. Dig. 10361. 

This section cannot be applied in the federal courts. 
Henkel v. Chicago, S t P. M. & O. Ry. Co., (CCA8), 58F 
(2d)159. 

Fact t ha t expert witness is employed in service of 
s ta te does not disqualify him from receiving compensa­
tion as expert witness. Bekkemo v. E., 186M108, 242NW 
617. 

Veter inary surgeons called as witnesses should re ­
ceive only $10.00 per day in absence of special circum­
stances. Bekkemo v. E., 186M108, 242NW617. See Dun. 
Dig. 10361. 

Exper t witness fees allowable under s ta te s t a tu te not 
taxable as costs in federal courts. 16MlnnLawRev855. 

7010 . Compensa t ion of j u r o r s . — E a c h g r a n d and 
pe t i t j u r o r shal l rece ive t h r e e do l la r s pe r day, includ­
ing Sundays , for a t t e n d a n c e in d is t r ic t cour t , a n d t en 
cents for each mile t r ave led in going to and r e t u r n ­
ing f rom c o u r t in coun t i e s hav ing a popu la t ion of 
less than two h u n d r e d twenty-five t h o u s a n d , and two 
($2 .00) dol la rs per day in count ies hav ing a popula­
t ion of m o r e t h a n two h u n d r e d and twenty-five thou­
sand and less t h a n th ree , h u n d r e d and fifty t h o u s a n d 
a n d t h r e e ($3 .00) dol la rs per day a n d mi leage a s 
above set for th , in count ies hav ing a popu la t ion of 
over t h r e e ^hundred a n d fifty t housand , t h e d i s tance 
to be compu ted by t h e usua l ly t r ave led r o u t e , a n d pa id 
ou t of t he county t r ea su ry . The c lerk of t he d is t r ic t 
cour t shal l del iver to each j u r o r a cert if icate for t h e 
n u m b e r of days ' a t t endance and miles t r ave led for 
which h e Is en t i t l ed to compensa t ion . Ta lesmen ac­
tua l ly se rv ing upon a n y pe t i t j u r y sha l l rece ive t h e 
sum of $3.00 per day. (R. L. ' 0 5 , §2712 ; '09 , c. 1929, 
§ 1 ; ' G . S. ' 1 3 , §5778 ; '19, c. 73 , § 1 ; ' 2 1 , c. 95, § 1 ; 
Mar . 28 , 1933 , c. 123 , §1.) 

Sec. 2 of Act Mar. 28, 1933, cited, provides tha t the 
act shall t ake effect from its passage. 

Ju ro r serving for. six days was only entitled to six 
days pay though on second and fourth days he deliber­
ated on cases until after midnight. Op. Atty. Gen., June 
11, 1929. 

District court has inherent power to allow mileage to 
jurors in going to and from their homes when they are 
excused on Friday. Op. Atty. Gen., Jan. 20, 1932. 

Limit of indebtedness which may be contracted by 
county in anticipation of uncollected taxes pursuant 
to §1938-21, includes county charges under this section. 
Op. Atty. Gen., Apr. 28, 1932. 

Talesmen chosen as jurors on Fr iday and who are free 
until following Monday by reason of adjournment of 
ju ry cases a re entitled to jury fees for Saturday and 
Sunday. Op. Atty. Gen., Feb. 15, 1933. 

Laws 1931, c. 331, does not affect mileage of jurors or 
witnesses. Op. Atty. Gen., Feb. 25, 1933. 

"Attendance in district court" means actual at tendance 
a t court, and not time while panel is excused for defi­
nite t ime or court is adjourned to fixed day. Qp. Atty. 
Gen., May 16, 1933. 

Ju ror is not entitled to compensation for Sunday 
where court adjourns over week-end. Id. 

7012 . F e e s of cou r t commiss ioner . 
Court commissioner is not entitled to mileage when 

conducting insanity hear ings away from county seat. 
Op. Atty. Gen., Aug. 14, 1933. 

7 0 1 3 . [ R e p e a l e d ] . 
Repealed Feb. 21, 1931, c. 22. 
7014 . F e e s for services n o t r e n d e r e d — I l l e g a l fees. 
Op. Atty. Gen., Dec. 19, 1931; note under §6998. 
7018 . T u r n i n g fees i n to county t r e a s u r y . 
Fees collected by the clerk of the district court under 

§3208 are payable into the county t reasury under this 
section in counties where a definite salary is provided 
for the clerk. Op. Atty. Gen., Jan. 18, 1930. 

County auditor must tu rn into county all fees re­
ceived, including fees for making of certified copies of 
official records. Op. Atty. Gen., Nov. 28, 1931. 

Where county officials receive a stated salary, they 
are liable to the county for all fees to be charged by 
law for the performance of their official duties, whether 
such fees are actually collected by such officials or not. 
Op. Atty. Gen., Feb. 29, 1932. 

County t reasurer is not entitled to a fee for prepar­
ing tax lists for banks desiring to remit taxes for their 
customers. Op. Atty. Gen., May 19, 1933. 

Regis ters of deeds may carry item for fees in connec­
tion with administration of chattel mortgages for loan 
made by federal emergency crop and seed loan section of 
F a r m Credit Administration. Op. Atty. Gen. (833d), Jan. 
30. 1935. 

CHAPTER 49A 

Trade and Commerce 
1. Contracts and wr i t ten Instruments In general . 
2. Mutual Assent. 
Offer made by director of national bank to settle 

liability ar is ing from his acts as director, held to have 
been accepted by the receiver of the bank so as to 
const i tute a binding contract. Karn v. Andresen, (DC-
Minn), 51F(2d)521, aff'd 60F(2d)427. 

I t is not the subjective th ing known as meeting of the 
minds, but an objective thing, manifestation of mutual 

assent, which makes a contract. Benedict v. P., 183M 
396, 237NW2. See Dun. Dig. 1742(57). 

In the absence of conflicting legal requirement, mutual 
assent may be expressed by conduct ra ther than words. 
Benedict v. P., 183M396, 237NW2. See Dun. Dig. 1742. 

Agreement of second mortgagee to pay interest on 
first mor tgage if foreclosure was withheld, held not in­
valid for want of mutuali ty. Bankers ' Life Co. v. F., 
188M349, 247NW239. See Dun. Dig. 1758. 
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§7018 CH. 4 9 A — T R A D E AND COMMERCE 

"Whether defendants agreed to pay plaintiff's pr in t ing 
bill, held for jury. Randall Co. v. B., 189M175, 248NW752. 
See Dun. Dig. 1742. 

Not a meet ing of minds, bu t expression of mutua l a s ­
sent, is operation tha t completes a contract. New Eng­
land Mut. Life Ins. Co. v. M., 188M511, 247NW803. See 
Dun. Dig. 1742. 

Dist ingulshment between an express contract and one 
implied as of fact involves no difference in legal effect, 
bu t lies merely in mode of manifest ing assent. McArdle 
v. W., 193M433, 258NW818. See Dun. Dig. 1724. 

In formation of a contract "words alone are not only 
medium of expression, and there can be no distinction In 
effect of a promise, whether it be expressed in wri t ing, 
orally, in acts, or part ly in one of these ways and par t ly 
in others, bu t i t is objective thing, manifestation of mu­
tual assent which is essential to making of a contract. 
Id. See Dun. Dig. 1742. 

Mutual insurance company is liable on a policy issued 
to school district, though district has no r ight to be­
come member. Op. Atty. Gen., Sept. 9, 1932. 

Bids as acceptance in auctions "without reserve." 16 
MtnnLawRev375. 

Unilateral palpable and impalpable mis take In con­
struction contracts. 16MinnLawRevl37. 

2%—Alterat ion. 
Where an al terat ion of a chattel mortgage is made 

wi thout any intent to defraud, merely to correct an 
error in drawing instrument so as to make instrument 
conform to undoubted intention of parties, it will not 
avoid instrument. Hannah v. S., 261NW583. See Dun. 
Dig. 259. 

3. ^——Execution and delivery. 
Whether part ies intended t h a t contract should not 

bind unless signed by another person, held for jury. 
Fi tzke v. F., 186M346, 243NW139. See Dun. Dig. 1736. 

Whether there was delivery of contract, held for 
jury. Fi tzke v. F., 186M346, 243NW139. 

Delivery of wr i t ten contract is ordinarily an essential 
element of execution. Wm. Lindeke Land Co. v. K., 190 
M601, 252NW650. See Dun. Dig. 1736. 

Acknowledgment as of Oct. 11, which was Sunday was 
valid where s igning and acknowledgment was actually 
on Monday, Oct. 12. Op. Atty. Gen., Oct. 30, 1933. 

3 % . Par t i es t o contracts . 
An agreement by other corporate bondholders to ex­

tend time of payment of their bonds, not consented to 
by plaintiff, did not affect his r ights . Heider v. H., 186M 
494, 243NW699. 

An "estate" of a person deceased is not a legal entity, 
and so cannot become par ty to a contract. Miller v. P., 
191M586, 254NW915. See Dun. Dig. 1731. 

Where a contract was made with employers by rep­
resentat ives of certain labor unions on behalf of employ­
ees in s tated services, one of such employees may sue 
on contract as a par ty thereto. Mueller v. C, 194M83, 
259NW798. See Dun. Dig. 1896. 

4. Rights of th i rd persons. 
Near relationship between plaintiff and deceased 

niece, together wi th acknowledged consideration due for 
services rendered, established privity between plaintiff 
and niece as regarded action agains t es ta te of niece to 
enforce agreement between niece and nephew whereby 
nephew conveyed corporate stock to niece with re­
mainder over to plaintiff. Mowry v. T., 189M479, 250NW 
52. See Dun. Dig. 3593g. 

Discharge of promisor by promisee in a contract is 
effective aga ins t creditor beneficiary if la t te r does not 
material ly change his position in reliance thereon. 
Morstain v. K„ 190M78, 250NW727. See Dun. Dig. 6294. 

5. Quasi contracts . 
One selling clay to a member of board of county com­

missioners who used it for improving a h ighway was 
entitled to recover in quasi contract an amount equal 
to the benefit t h a t the county received, though the 
t ransact ion was invalid but in good faith. Wakely v. 
C , 185M93, 240NW103. See Dun. Dig. 4303. 

If a school board expends money in the purchase of 
real estate without author i ty from the voters, an in­
dividual member of the board who part icipates therein 
is liable to the district for the money so expended. 
Tritchler v. B„ 185M414, 241NW578. See Dun. Dig. 7998. 
8676. 

An action for money had and received cannot be 
maintained where the r ights of the l i t igants in the 
money or property are governed by a valid contract. 
Renn v. W., 185M461, 241NW581. See Dun. Dig. 6127 
(68). 

Tha t services rendered by at torney were rendered 
under contract for fixed compensation, held sustained, 
and plaintiff cannot recover under quantum meruit. 
Melin v. F., 186M379, 243NW400. See Dun. Dig. 10366. 

There is no cause of action, quasi ex contractu, agains t 
a defendant who is not shown to have been wrongfully 
enriched a t expense of plaintiff. Lamson v. T., 187M368, 
245NW627. See Dun. Dig. 1724. 

Evidence held to w a r r a n t recovery under implied con­
t r ac t for reasonable value of goods delivered. Krocak 
v. K., 189M346, 249NW671. See Dun. Dig. 8645. 

Unjust enrichment war ran t ing recovery quasi ex con­
t rac tu always exists where a plaintiff has paid money 
for a supposed contractual r ight which turns out to be 
non-existent. Seifert v. U., 191M362, 254NW273. See 
Dun. Dig. 6127, 6129. 

Where there is an express contract determinative of 
r ights of l i t igants, there can be no recovery by one from 

other quasi ex contractu because of payments made on 
contract. Aasland v. I., 192M141, 255NW630. See Dun. 
Dig. 1724. 

Implied contracts mus t be distinguished from quasi 
contracts, which unl ike t rue contracts are not based on 
apparent intention of part ies to under take performances 
in question, nor are they promises, but a re obligations 
created by law for reasons of justice. McArdle v. W.. 
193M433, 258NW818. See Dun. Dig. 1724, 4300. 

Even in absence of special contract, a landowner may 
be held liable in quasi contract for benefit received from 
labor and mater ial of another used in reasonable or 
necessary repairs of his buildings. Karon v. K., 261NW 
861. See Dun. Dig. 1724. 

City purchasing fire engine under conditional sales 
contract is not bound thereby, bu t may be obligated to 
pay value of benefits from use of engine. Op. Atty. 
Gen., June 3, 1932. 

Civil engineer i r regular ly employed to ascer ta in and 
est imate cost of contemplated pavement would be en­
titled to compensation upon basis of value to city but 
not upon basis of any contract of employment. Op. Atty. 
Gen., June 18, 1932. 

5%. Contribution. / 
A life t enan t who redeems an outs tanding mor tgage 

lien is entitled to contribution from remaindermen in an 
amount equal to mortgage lien less present worth of life 
tenant ' s liability to pay interest dur ing his expectancy. 
Engel v. S., 191M324, 254NW2. See Dun. Dig. 1922a. 

Without equality of equity, there can be no contr ibu­
tion. Hartford Accident & I. Co. v. A., 192M200, 256NW 
185. See Dun. Dig. 1921. 

6. Bailment. 
Evidence held to sustain finding tha t there was a con­

t rac t of s torage from time defendant found his au to­
mobile in plaintiff's ga rage and allowed it to remain 
there, pending sett lement. P r a t t v. M., 187M512, 246NW 
11. See Dun. Dig. 5673a. 

Evidence held to show t h a t bailor of chair for repairs 
was to call for it and was liable for storage. Ridgway 
v. V., 187M552, 246NW115. See Dun. Dig. 731a. 

Question whether defendant contract ing company ren t ­
ed road equipment of plaintiff copartnership was one 
of fact for jury. Pot ter v. I., 190M437, 252NW236. See 
Dun. Dig. 7048. 

City t ak ing possession of condemned real property held 
to create relationship in na ture of constructive bailment 
of personal property thereon and to have become gra­
tui tous bailee liable only for failure to exercise good 
faith as regards care of property. Dow-Arneson Co. v. C , 
191M28, 253NW6. See Dun. Dig. 728. 

Where after commencement of action against bailee, 
plaintiff's claim was assigned to an insurer who had 
made good loss, defendant 's remedy was by motion for 
substi tution of plaintiff's assignee and not contention on 
tr ial t ha t plaintiff could not recover because not real 
par ty in interest. Peet v. R., 191M151, 253NW546. See 
Dun. Dig. 13, 7330. 

Where property is lost or stolen while in hands of 
bailee, he has burden of proof t h a t his negligence did 
not cause loss. Id. See Dun. Dig. 732. 

Care required of any bailee is commensurate to risk, 
t ha t is care tha t would be exercised by a person of or­
dinary prudence in same or similar circumstances. Id. 

In action to recover unpaid instal lments under lease 
of sound-reproducing equipment, which defendant was to 
keep in good working order, evidence held to show that 
equipment worked satisfactorily after being serviced 
by plaintiff. RCA Photophone v. C, 192M227, 255NW814. 
See Dun. Dig. 8562. 

Evidence held to susta in finding of Jury tha t plaintiff, 
after fully performing his contract wi th defendant to 
care for and feed certain lambs, redelivered same to de­
fendant a t place specified in contract, and court erred In 
ordering Judgment notwi ths tanding verdict on ground of 
nondelivery. Stebbins v. F., 193M446, 258NW824. See 
Dun. Dig. 1787. 

Liabil i ty of pa rk ing lot operator for thef t of au to ­
mobiles. 18MlnnLawRev352. 

7. Employment. 
Under contract whereby plaintiff was employed as 

salesman to procure contracts for engineering service, 
held tha t plaintiff a t the t ime of his resignation had 
earned compensation. Geib v. H., 185M295, 240NW907. 
See Dun. Dig. 5812. 

Whether plaintiff was entitled to commission for serv­
ices in effecting a sale or merger of abs t rac t and t i t le in­
surance companies, held for jury. Segerstrom v. W., 
187M20, 244NW49. See Dun. Dig. 1125. 

Where broker procures a purchaser ready, able, and 
will ing to purchase on te rms proposed, or when prin­
cipal closes with purchaser, procured on different terms, 
broker has earned his commission. Segerstrom v. W., 
187M20, 244NW49. See Dun. Dig. 1149, 1152. 

Evidence held insufficient to show t h a t plaintiff was 
procuring cause of merger or sale of abs t rac t and t i t le 
companies. Segerstrom v. W., 187M20, 244NW49. See 
Dun. Dig. 1149. 

Two le t ters held a contract of employment a t will, 
terminable by ei ther par ty a t any t ime without cause. 
Steward v. N., 186M606, 244NW813. See Dun. Dig. 5808. 

Acceptance of reduced wages did not conclusively re ­
fute employe's claim t h a t he refused to acquiesce in 
modification of original contract of employment. 
Dormady v. H., 188M121, 246NW521. See Dun. Dig. 3204a. 
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CH. 49A—TRADE AND COMMERCE §7018 

In action for commissions on sale of merchandise, 
whether reduction in price made by defendant was spe­
cial price to few or regular ly quoted catalog price, held 
question of fact. Mienes v. L., 188M162, 246NW667. See 
Dun. Dig. 203. 

Whether salesman's commissions were to be com­
puted with or wi thout discount allowed by employer to 
induce prompt payment, held sett led by. practical con­
struction of contract by parties. Id. 

Provision in salesman's commission contract t ha t any 
credits allowed or service charges made should be de­
ducted before computing salesman's commissions, held 
not to include general credit given customers by em­
ployer on account of advert is ing by them. Id. 

Evidence held to sustain verdict t ha t plaintiff's de­
ceased was" entitled to 10% of insurance received by 
defendant insured under adjustment negotiated by de­
ceased. Cohoon v. D., 188M429, 247NW520. 

Question whether defendant contract ing company hired 
individual plaintiff as an operator of road equipment was 
one of fact for jury. Pot ter v. I., 190M437, 252NW236. 
See Dun. Dig. 5841. 

Contract between manager and prize fighter held one 
of joint enterprise or adventure, and not one of employ­
ment. Safro v. L„ 191M532, 255NW94. See Dun. Dig. 
5801, 4948b. 

Where a salesman working on commission has a 
drawing account, there can be no recovery against him 
of overdrafts thereon, in the absence of contractual ob­
ligation on his par t to repay. Leighton v. B., 192M223, 
255NW848. See Diin. Dig. 203. 

Construing a contract wherein plaintiff, an engineering 
concern, was employed by defendant city to render cer­
ta in specified services in a prospective enlargement of 
city power and light plant, it is held tha t city, having 
paid plaintiff agreed price for certain preliminary servic­
es rendered, was not obligated to further pay plaintiff 
for profit it would have made had improvement project 
not been abandoned by city. Pil lsbury Engineer ing Co. 
v. C , 193M58, 257NW658. See Dun. Dig. 1853a. 

Evidence held to sustain finding of agreement to pay 
for services as a practical nurse in caring for s is ter- in-
law. Murray v. -M., 193M93, 257NW809. See Dun. Dig. 
5808a. 

Burden upon an employer to show tha t a discharged 
employee could have obtained l ike employment with a 
reasonable effort is sustained if employer shows tha t in 
good faith he offered to re instate employee in his former 
position a t same salary. Schisler v. P:, 193M160, 258NW 
17. See Dun. Dig. 5829. 

There was a contract as implied of fact by mortgagee 
to pay for plowing done by mortgagor dur ing period of 
redemption, where mortgagee told mortgagor to do plow­
ing and tha t some ar rangement would be made for a 
lease for following year, refinancing, or by resale to 
mortgagor. McArdle v. W., 193M433, 258NW818. See 
Dun. Dig. 1724. ^ 

A contract which is result of collective bargaining be­
tween employers and employees must stand upon same 
rules of interpretat ion and enforcement tha t prevail as 
to other contracts. Mueller v. C, 194M83, 259NW798. 
See Dun. Dig. 5800. 

Life insurance agent held not entitled to renewal 
commissions on business wri t ten by other agents be­
cause contract limited his r ight to renewal commissions 
to business wr i t ten by or through himself. Wicker v. 
M„ 194M447, 261NW441. See Dun. Dig. 5812. 

Emergency conservation work contract for t rucks held 
to contemplate t h a t work should be done on basis of 
five-day weeks which would normally give approxi­
mately 20 working days to each month and t rucks hired 
by month would mean calendar month. Op. Atty. Gen., 
Oct. 27, 1933. 

Enforcement of covenant not to compete after te rm of 
employment 16MinnLawRev316. 

8. Consideration. 
Compromise of disputes and dismissal of pending ac­

t ions on meri ts furnish consideration for contract. 
Fl tzke v. F., 186M346, 243NW139. See Dun. Dig. 1760. 

Divorce set t lement agreement heid supported by suf­
ficient consideration. McCormick v. H., 186M380, 243NW 
392. 

Wr i t ing surrender ing r ight of lessor to cancel lease 
without cause held supported by a sufficient considera­
tion. Oakland Motor Car Co. v. K., 186M455, 243NW673. 
See Dun. Dig. 1772. 

An increase in ra te of interest was legal considera­
tion for extension of time for payment of note and 
mortgage. Jefferson County Bank v. E.F 188M354, 247NW 
245. See Dun. Dig. 1772, 9096. 

Liquidation of a substantial and honest controversy 
by accord and payment of agreed sum in satisfaction 
consti tutes consideration furnished by debtor as 
promisee for promise of releasor as promisor. Addison 
Miller V. A., 189M336, 249NW795. See Dun. Dig. 37, 40, 
1520. 

Note given for corporate stock held supported by suffi­
cient consideration. Edson v. O., 190M444, 252NW217. 

Where lessee, due to general business depression, is 
losing money and will be obliged to vacate premises 
unless amount of rent is reduced, an agreement to modify 
lease as to amount of rent to be paid is valid and is sup­
ported by a sufficient consideration. Ten Eyck v. Sleeper, 
65 Minn. 413, 67NW1026, approved and followed. Wm. 
Lindeke Land Co. v. K., 190M601, 252NW650. See Dun. 
Dig. 5421a. 

Where debt is either of two fixed amounts, acceptance 
of a check for smaller amount which both parties admit 
to be due does not consti tute an accord and satisfaction 
because there is no consideration for such an agree­
ment. Dwyer v. I., 190M616, 252NW837. See Dun. Dig. 
37, 42. 

An application for membership In a country club, ac­
cepted by lat ter , held no contract, because there was no 
mutual i ty of obligation, there being no evidence of either 
act, forbearance, or promise on pa r t of club as considera­
tion for promises of member. Thorpe Bros. v. W., 192M 
432, 256NW729. See Dun. Dig. 1499, 1758. 

Where insurable age of an applicant for life insurance 
changed from 34 to 35 on April 14 and application r e ­
quested policy to be dated April 1 and applicant gave 
note payable May 1 for first premium but this was not 
paid until about June 20 and second premium was pay­
able July 1 by terms of the policy, lower premium rate at 
the age of 34 was sufficient consideration for the shorter 
coverage effected by the first premium. E'irst Nat. Bank 
v. N., 192M609, 255NW831. See Dun. Dig. 4646b. 

A voluntary vacat ing of leased premises by defendant 
lessee and surrender of crops thereon were sufficient con­
sideration for a promise on par t of lessor to In effect 
waive balance of rent then unpaid. Donnelly v. S., 193 
Mil . 257NW505. See Dun. Dig. 5436. 

Doing tha t which one already is legally bound to do 
as consideration. 15MinnLawRev710. 

Pas t cohabitation as consideration for a promise. 15 
MinnLawRev823. 

Moral obligation as consideration for express promise 
where no pre-exist ing legal obligation. 16MinnLawRev 
808. 

9. F raud . 
When the defrauded par ty has done nothing incon­

sistent, fraud inducing the contract is always a defense 
to an action to enforce it. Proper v. P., 183M481, 237 
NW178. See Dun. Dig. 1814. 

Presentat ion of wri t ten contract following verbal 
agreement is representat ion tha t it is same in effect as 
verbal agreement. Phillips Petroleum Co. v. R., 186M 
173, 242NW629. See Dun. Dig. 1813a. 

Where there is one oral agreement, and two wri t ten 
contracts are presented as embodying oral agreement, 
fraud vit iates both of wri t ten contracts if s ignatures 
were obtained thereby. Phillips Petroleum Co. v. R., 
186M173, 242NW629. See Dun. Dig. 1814. 

Fraud may be based upon a promise to do something 
in the future but the promise must be made with in­
tention of not keeping it. Phelps v. A., 186M479, 243NW 
682. See Dun. Dig. 3827. 

Evidence held not to show tha t promise made by 
mortgagee to second mortgagee tha t rents would be 
applied in payment of first mortgage debt was made 
with fraudulent in tent ion 'of not keeping it. Phelps v. 
A., 186M479, 243NW682. 

False s ta tements promissory in character , made with 
intent tha t they would not be kept, constituted fraud 
in sale of lot. McDermott v. R., 188M501, 247NW683. See 
Dun. Dig. 3827. 

Injured railroad employe held not to have relied on 
s ta tements of railroad's physician as to extent of his 
injuries so as to wa r r an t avoidance of release for fraud. 
Yocum v. C, 189M397, 249NW672. See Dun. Dig. 8374. 

Injured railroad employe held not warranted in claim­
ing tha t he thought release of damages was merely r e ­
ceipt, in view of large type "general Release." Id. 

Note given for corporate stock, held not obtained by 
fraud or misrepresentation. Edson v. O., 190M444, 252 
NW217. 

Fraudulent representation concerning contents of a 
wr i t ten contract .inducing a s ignature thereto ordinarily 
renders the agreement void ra ther than voidable, but, 
if the defrauded par ty is negligent in signing the con­
t rac t without reading it, it is voidable only ra ther than 
void. Shell Petroleum Corp. v. A., 191M275, 253NW885. 
See Dun. Dig. 1814. 

One who has intentionally deceived another t o his 
injury cannot make defense tha t such other par ty ought 
not to have trusted him. Greear v. P., 192M287, 256NW 
190. See Dun. Dig. 3822. 

In fraud case, if plaintiff's intelligence and experience 
in l ike t ransact ions was such t h a t ju ry could conclude 
tha t he knew representat ions made were not t rue, he 
did not rely thereon. Id. See Dun. Dig. 3821. 

In action for damages for misrepresentat ion as to In­
debtedness of business purchased, evidence held to show 
tha t defendant's representation as to debt of corporation 
was not false nor fraudulent nor made with any inten­
tion to deceive plaintiff and tha t he did not rely thereon. 
Nelson v. M„ 193M455, 258NWS28. See Dun. Dig. 3839. 

One dealing with an infant has burden of proving tha t 
contract was a fair, reasonable, and provident one, and 
not tainted with fraud, and evidence that salesman of 
common stock of a holding company represented to In­
fant tha t such holding company was owner of numerous 
businesses and properties, when in fact it owned only 
controlling stock in companies owning such businesses 
and properties, was sufficient to sustain court 's finding 
of fraud. Gislason v. H., 194M476, 260NW883. See Dun. 
Dig. 4443, 4450. 

10. Action for damages. 
Evidence of positive oral representat ions as to the 

condition and quality of real property, made to induce 
a purchaser to enter into a contract of purchase, when 
untrue, and relied on by the purchaser with a reason-
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able belief in their truth, and with resulting damage, 
makes out a prima facie case of damages for fraud 
or deceit. Osborn v. W., 183M205, 236NW197. See Dun. 
Dig. 10062. 

It is not necessary in deceit case that plaintiff prove 
that the representations were known by defendant to 
be untrue, or were made in bad faith. Osborn v. W., 
183M205, 236NW197. See Dun. Dig. 3286(49). 

In action for fraud in sale of corporate stock, evidence 
of an execution sale, later vacated, and of an agree­
ment, not carried out by any payment, to apply the 
proceeds from such sale upon notes given by plaintiff 
held properly excluded. "Watson v. G., 183M233, 236NW 
213. See Dun. Dig. 8612. 

In action for fraud in sale of corporate stock, direct 
evidence by plaintiff that she relied on the representa­
tions charged held not necessary under the facts shown. 
Watson v. G., 183M233, 236NW213. See Dun. Dig. 8612. 

In action to recover damages for loss sustained be­
cause of false representations in sale of note and chattel 
mortgage and for breach of a warranty to collect the 
same, evidence held to support verdict for plaintiff. 
Eidem v. D., 185M163, 240NW531. See Dun. Dig. 3839. 

Giving renewal note, with knowledge of fraud, is 
waiver of cause of action for damages. Wiebke v. E., 
189M102, 248NW702. See Dun. Dig. 8593a, 3833b. 

Measure of damages for false representations for 
milk and cream distributing plant was difference be­
tween actual value of property and price paid and in 
addition thereto such special damages as proximately 
resulted from the fraud. Perkins v. M., 190M542, 251NW 
559. See Dun. Dig. 3841. 

Fraud and misrepresentation, relied on for recovery, 
related to existing character and terms of job plaintiff 
got as an inducement to purchase defendant's truck upon 
a conditional sales contract and warranted recovery for 
deceit. Hackenjos v. K., 193M37, 257NW518. See Dun. 
Dig. 8612. 

Where purchaser of motor truck could not be placed In 
status quo because seller had disposed of conditional 
sales contract, purchaser's measure of damages for fraud 
was value of what he parted with. Id. 

11. — E s t o p p e l and waiver. 
Answer in action for rent that defendants took as­

signment of lease through lessor's false representation 
stated no defense where it contained admission that 
defendants remained in possession for three years and 
paid rent after discovering fraud. Central Hanover 
Bank & Trust Co. v. P., 189M36, 248NW287. See Dun. 
Dig. 5477n4. 

One purchasing bank stock and paying by note, held 
estopped to claim that condition was that depositors 
would reduce deposit claims 30% or that he was de­
frauded. Peyton v. S., 189M541, 250NW359. See Dun. Dig. 
1022. 

Defrauded party cannot say that he relied upon a 
fraudulent promissory representation which was plainly 
contradicted by stipulations In written agreement. 
Greear v. P., 192M287, 256NW190. See Dun. Dig. 3833b. 

Plaintiffs were not estopped from asserting wrongful 
delivery of title papers to appellant; there being evidence 
justifying court in finding that appellant was a party to 
a fraudulent scheme in obtaining same. Peterson v. S., 
192M315, 256NW308. See Dun. Dig. 3833b. 

12. Evidence. 
Fraud affording an action for damages may be 

proved by circumstantial evidence. Philadelphia S. B. 
Co. v. K. (CCA8), 64F(2d)834. Cert. den. 290US651, 54 
SCR68. See Dun. Dig. 3839. 

Instructions, held not erroneous in failing to require 
proof of fraud by clear and convincing evidence. Id. 

Evidence held to sustain finding- that lease of oil sta­
tion was obtained by fraud and deceit. Phillips Petro­
leum Co. v. R., 186M173, 242NW629. See Dun. Dig. 5385. 

A release of damages cannot be avoided for fraud or 
mistake unless evidence is clear and convincing. Tocum 
v. C, 189M397, 249NW672. See Dun. Dig. 8374. 

Evidence held to sustain finding of fraudulent repre­
sentations inducing plaintiff to purchase milk and cream 
distributing plant and to lease part of building, en­
titling plaintiff to damages. Perkins v. M., 190M542, 251 
NW559. See Dun. Dig. 3839. 

Evidence held not to establish waiver or ratification of 
fraud in sale. Id. See Dun. Dig. 3833b. 

Mere nonperformance or denial of a promise is or­
dinarily not sufficient to show that it was fraudulently 
made; i. e., with no intention that it should be performed. 
McCreight v. D., 191M489, 254NW623. See Dun. Dig. 3827. 

Denial or nonperformance alone Is ordinarily insuffi­
cient to prove that the promise or agreement was made 
without intention of performance. Crosby v. C, 19 2M 
98, 255NW853. See Dun. Dig. 1813a, 3839. 

In action charging defendants with conspiracy to de­
fraud plaintiff in trade of her Canadian lands for an 
apartment building in Minneapolis, verdict In favor of 
defendants is sustained by evidence. Greear v. P., 192 
M287, 256NW190. See Dun. Dig. 3479. 

In action for fraud in exchange of contract vendee's 
Interest in building for land, plaintiff's exhibit consist­
ing of notice of cancellation of contract after they had 
taken possession was properly stricken as not proper 
evidence against defendant. Id. See Dun. Dig. 3479. 

In fraud case it is for injured party to prove "that he 
made deal in reliance upon truthfulness of representa­
tions. Id. See Dun. Dig. 3837. 

Evidence held to sustain finding that conveyances con­
nected with exchange of property were obtained by 
fraud and that appellant was party thereto. Peterson 
v. S., 192M315, 256NW308. See Dun. Dig. 3479. 

Evidence sustains verdict that appellant aided and 
abetted another defendant in fradulently obtaining pos­
session of plaintiff's stock certificate in a building and 
loan company. Hovda v. B., 193M218, 258NW305. See 
Dun. Dig. 3839. 

13. ——Questions for Jury. 
Whether radio manufacturer was guilty of actionable 

fraud In inducing plaintiff to enter upon an advertising 
and sales promotion program, and in terminating con­
tract to plaintiff's damage, held for jury. Philadelphia 
S. B. Co. v. K. (CCA8), 64F(2d)834. Cert. den. 290TJS661, 
54SCR68. See Dun. Dig. 3840. 

Whether releases obtained from buyer of goods were 
obtained by deceit, held for jury In action on notes 
given for purchase price. Wiebke v. E., 189M102, 248NW 
702. See Dun. Dig. 8374(49). 

In action on notes given for goods, whether defendant 
had knowledge of false representations at time of 
executing renewal note, held for jury. Wiebke v. M., 
189M107, 248NW704. See Dun. Dig. 8593a. 

14. Duress. 
One must exercise for his own protection against 

duress and undue influence a resistance which would be 
put forth by a person of ordinary firmness, and the rule 
of the common law that the threat of danger must be 
sufficient to deprive a constant and courageous man of 
his free will does not now apply, the characteristics of 
the defrauded individual being evidentiary in determin­
ing duress. Winget v. R. (CCA8), 69F(2d)326. See Dun. 
Dig. 1813a, 

Whether alleged facts, pleaded as constituting duress, 
existed, if denied, is for the jury; whether the alleged 
facts are sufficient to constitute duress Is a question of 
law. McKenzie-Hague Co. v. C. (USCCA8), 73F(2d)78. 
See Dun. Dig. 2849. 

To constitute duress, one asserting it must have been 
subjected to pressure which overcame his will and 
coerced him to comply with demand to which he would 
not have yielded if he had been acting as a free agent. 
General Motors Acceptance Corp. v. J., 189M598, 248NW 
213. See Dun. Dig. 2848. 

Various payments upon notes within a period of about 
a year after their execution, conditions respecting lack 
of consideration and duress which induced their execu­
tion remaining unchanged, did not constitute ratification. 
Steblay v. J., 194M352, 260NW364. See Dun. Dig. 2848. 

Evidence relative to threats by plaintiff to involve de­
fendant In divorce proceedings, to have defendant arrested, 
and to bring suit against him for damages, justified sub­
mission to jury of question whether such threats so 
acted upon will of defendant as to constitute duress In 
obtaining note. Id. See Dun. Dig. 2848. 

15. Legality. 
Contract between attorneys for throwing corporations 

Into hands of receivers and splitting fees is against 
public policy. .Anderson v. G., 183M472, 237NW9. See 
Dun. Dig. 1870. 

Transaction whereby husband and wife executed a 
trust deed and put it in escrow to be delivered upon 
condition that wife be granted an absolute divorce did 
not violate the law. First Minneapolis Trust Co. v. L., 
185M121, 240NW459. See Dun. Dig. 1871(28). 

When the illegality of a contract appears, the court, 
even on its own motion and without the illegality hav­
ing been pleaded, may make it the basis of a decision 
for defendant. Hackett v. H., 185M387, 241NW68. See 
Dun. Dig. 1891. 

Parties cannot by stipulation decide validity or legal 
effect of a trust deed. Kobler v. H., 189M213, 248NW698. 
See Dun. Dig. 9004. 

Contract whereby layman conducted health audit and 
advised as to diet, exercise and habits in violation of 
§5717 was illegal and in violation of public policy. 
Granger v. A., 190M23, 250NW722. See Dun. Dig. 7483. 

Unlawful intent in contract will not be carried out. 
Wm. Lindeke Land Co. v. K., 190M601, 252NW650. See 
Dun. Dig. 1885. 

If expressed intention in contract conflicts with rec­
ognized rights of others so as to threaten health, dis­
turb peace or endanger safety for morals of other cit­
izens, intention will not be carried out because against 
public policy. Id. See Dun. Dig. 1870. 

A contract to perform an operation to sterilize a man 
whose wife may not have a child without grave hazard 
to her life is not against public policy. Christensen v. 
T., 192M123, 255NW620. See Dun. Dig. 1872. 

The standard motion picture exhibition contract held 
to contain an arbitration clause whose illegality as 
against public policy as announced by the Sherman 
Anti-trust Act permeates and vitiates the whole con­
tract. Fox Film Corp. v. M., 192M212, 255NW845. Cert, 
gr. 293US620, 55SCR213, dism. 293US550, 55SCR444. Cert, 
gr. 295US730, 55SCR924. See Dun. Dig. 1881. 

An agreement between an injured employee and his 
employer, to pay employee same wage weekly he was 
earning before injury, regardless of his ability to work, 
and employee to pay over to employer weekly compen­
sation paid by latter's insurer, is not prohibited by stat­
ute nor against public policy; but it is invalid where Its 
effect is to lessen employee's compensation prescribed by 
Workmen's Compensation Act. Ruehmann v. C., 192M 
596, 257NW501. See Dun. Dig. 10418. 
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A contract will be enforced even If it is incidentally 
or indirectly connected with illegal transaction, if plain­
tiff will not require aid of an illegal transaction to make 
out his case. Fryberger v. A., 194M443, 260NW625. See 
Dun. Dig. 1885. 

If any par t of a bilateral, bargain is illegal, none of 
i ts legal promises can be enforced unless based upon 
a corresponding legal promise related or apportioned to 
it as consideration therefor. Simmer v. S., 261NW481. 
See Dun. Dig. 1881. 

Effect of non-compliance with s ta tu te regula t ing use 
of t rade names. 15MinnLawRev824. 

ltf. — P e n a l t y or liquidated damages. 
•An investment instal lment contract providing for 

forfeiture on failure to pay installments held to provide 
a penalty and not liquidated damages. Goodell v. A., 185 
M213, 240NW534. See Dun. Dig. 2537(13). 

Deposit by sublessee held penalty and recoverable in 
full, less rent due, though lessee had also made de­
posit wi th lessor which was also penalty. Palace 
Theatre v. N„ 186M548, 243NW849. See Dun. Dig. 2536. 

Sum fixed as security for performance of stipulations 
of varying importance. 16MfnnLawRev693. 

17. — C h a m p e r t y and maintenance. 
An agreement compromising claim for money ad­

vanced under champertous agreement is also void. Has-
ke t t v. H., 185M387, 241NW68. See Dun. Dig. 1522. 

An agreement, under which one not interested other­
wise in the subje'ct-matter of l i t igation advances money 
to one of the l i t igants, and is to be repaid tenfold in 
case of victory, but nothing in defeat, is champertous 
and void. Hacke t t v. H., 185M387, 241NW68. See Dun. 
Dig. 1416. 

17% Pleading;. 
Where suit is brought on illegal contract, defense of 

il legality can be raised under a general denial or by the 
court on its own motion. Vos v. A., 191M197, 253NW549. 
See Dun. Dig. 7572. 

IS. Construction. 
It is duty of court to construe all writ ten instruments 

where t rue meaning of words, viewed in light of ascer­
tained surrounding circumstances, are made clear. Bw-
ing v. V. (USCCA8), 76F(2d)177. 

In interpret ing a contract the court cannot read into 
the contract something- which it does not contain, either 
expressly or by implication. Fabian v. P. (DC-Minn), 
5FSupp806. See Dun. Dig. 1835a. 
- When a contract is embodied in a wr i t ing ambiguous 
or uncertain in language and arrangement , it will be 
construed most s t rongly against the one whose language 
and ar rangement are used. Geib v. H., 185M295, 240 
NW907. See Dun. Dig. 1832. 

Contract should be so construed as , to square its te rms 
with fairness and reasonableness ra ther than to apply 
a construction which will result in an unjust loss to a 
par ty thereto. Burnet t v. H., 187M7, 244NW254. See 
Dun. Dig. 1824. 

Where annual fee by holder of gas- franchise was de­
pendent upon ambiguous proviso in ordinance, court 
r ight ly adopted practical construction placed by parties 
upon contract for more than 20 years. City of South 
St. Paul v. N., 189M26, 248NW288. See Dun. Dig. 1820. 

Intention of part ies to contract should govern. Wm. 
Lindeke Land Co. v. K., 190M601, 252NW650. See Dun. 
Dig. 1816. 

Contract must be construed as of date of delivery and 
as part ies understood it under the surrounding circum­
stances. Id. See Dun. Dig. 1817a. 

Separate wri t ings as par t of same transaction must 
be construed together. Id. See Dun. Dig. 1831. 

Words in a wri t ten contract are to be construed ac­
cording to their ordinary and popularly accepted mean­
ing. Id. See Dun. Dig. 1825. 

The expression in a contract of one or more things 
of a class implies exclusion of all not expressed. Id. See 
Dun. Dig. 1838. 

Exis t ing s ta tu tes and settled law of land a t time a 
contract is made becomes par t of it and must be read 
into it except where contract discloses an intention to 
depart therefrom. Id. See Dun. Dig. 1818. 

Language of a contract should be construed so as 
to subserve and not subvert general intention of part ies. 
Id. See Dun. Dig. 1816. 

Manager, in contract between manager and prize 
fighter, having brought action for breach of contract 
and having recovered judgment, could not la ter br ing 
action on the contract, the contract being one of joint 
enterprise or adventure and not one of employment, and 
not being severable. Safro v. L., 191M532, 255NW94. See 
Dun. Dig. 2914, 5170. 

Grading yardage in excess of est imate held not ext ra 
and additional work requiring wri t ten order signed by 
engineer. Thornton Bros. Co. v. M., 192M249, 256NW53. 
See Dun. Dig. 1859. 

While an existing s ta tu te becomes a par t of contract 
as a general rule, an unconsti tutional s ta tu te does not 
Hammon v. H., 192M259, 256NW94. See Dun. Dig. 1818. 

A contract is to receive a reasonable construction tha t 
will effectuate its object as disclosed by instrument as a 
whole, t ak ing into consideration circumstances under 
which it was made. Stevens v. D., 193M146, 258NW147. 
See Dun. Dig. 1827. 

Where under a contract both employer and employee 
join in submit t ing a controversy to arbitration, there is 
a practical construction of contract which prevents em­
ployer from denying later tha t controversy was one to 

be submitted to arbi t rat ion under contract, in terpreta­
tion thereby given la t ter being one which could have 
been adopted by a reasonable person. Mueller v. C, 194 
M83, 259NW798. See Dun. Dig. 1820. 

A practical construction can be invoked only in case 
of ambiguity and where construction is one which Is 
open to adoption by a reasonable mind. Wicker v. M-. 
194M447, 261NW441. See Dun. Dig. 1820. 

A contract must be construed as a whole, and all Its 
language given effect according to its terms where 
possible. Id. See Dun. Dig. 1823. 

II). Rescission and cancellation. 
Where a par ty desires to rescind a contract upon 

ground of mistake or fraud, he must announce his inten­
tion upon discovery of facts, or he will be held to have 
waived objection and will be conclusively bound by con­
tract. Josten Mfg. Co. v. M. (USCCA8), 73F(2d)259. See 
Dun. Dig. 1810. 

Not every breach of contract justifies rescission. 
United Cigar Stores Co. v. H., 185M534, 242NW3. See 
Dun. Dig. 1808. 

Whether seller of stock repudiates his contract so as 
to give purchaser r ight of rescission and r ight to recover 
payments made, held for jury. Bradford v. D. 186M18, 
242NW339. See Dun. Dig. 1808. 

Where plaintiffs deposited note and mor tgage upon 
their homestead running to a third party, to be de­
livered by bank upon receipt of consideration, bu t no 
consideration was paid, assignment by mortgagee named 
to bank passed no t i t le and plaintiffs are entitled to 
cancellation of note and mortgage and vacation of fore­
closure sale. Stibal v. F., 190M1, 250NW718. See Dun. 
Dig. 3153. 

Right to disaffirm a contract for fraud is lost where, 
after discovery of fraud by victim, he continues his un­
questioning performance of contract, in this case a lease, 
for nearly a year. Shell Petroleum Corp. v. A., 191M275, 
253NW885. See Dun. Dig. 1814. 

An action for rescission for fraud must be brought 
promptly after discovering the fraud. Burzlnskl v. K., 
192M335, 256NW233. See Dun. Dig. 1815a. 

In action to rescind purchase of an Interest In a 
promissory note, secured by a farm mor tgage on ground 
that character of farm was misrepresented, evidence 
Justified finding t h a t there was no fraud or misrepresen­
tation. Id. See Dun. Dig. 1815a. 

•Court properly refused to g ran t rescission of purchase 
of an Interest in a promissory note where plaintiff was 
guil ty of such long delay, coupled with conduct which 
Induced seller to extend time and money In foreclosing 
mortgage security and managing farm for benefit of 
holders of note. Id. See Dun. Dig. 1815a. 

Ordinarily where a contract has been entered into in 
reliance upon representat ions regarding subject-matter 
of contract which are not true, par ty deceived is entitled 
to rescission, and it is not essential to show tha t mis­
representation caused loss or damage, it being enough if 
they were material , so tha t par ty complaining did not 
receive by contract substantial ly wha t he would have 
received had representat ions been true. E. E. Atkinson 
& Co. v. N., 193M175, 258NW151. See Dun. Dig. 1815a. 

On evidence, court was justified in finding tha t con­
t rac ts for purchase of stock were disaffirmed within a 
reasonable t ime after reaching majority. Gislason v. 
H., 194M476, 260NW883. See Dun. Dig. 4446. 

Mere silence on par t of infant after reaching majority 
will constitute a confirmation of a contract after lapse 
of a reasonable time. Kelly v. F., 194M465, 261NW460. 
See Dun. Dig. 4445. 

Fac t tha t plaintiff did not know of his r ight to dis­
affirm contract until long after he reached his majority 
was immaterial on question whether he disaffirmed with­
in a reasonable time. Id. See Dun. Dig. 4446. 

Where a contract, voidable by an infant, is fully ex­
ecuted, infant must disaffirm within a reasonable time 
after reaching majority or not a t all, and what con­
st i tutes a reasonable time is ordinarily a question for 
the jury. Id. 

20. Placing; in s ta tus quo. 
If a contractor, induced by the fraud of the other 

par ty to enter into the contract, makes prompt demand 
for a. rescission and tenders a restorat ion of the s ta tus 
quo when such restorat ion can be had, but is prevented 
only by the refusal of the perpetra tor of the fraud to 
permit it, the la t te r cannot thereafter object to a re­
scission because through mere lapse of t ime restorat ion 
of the s ta tus quo has become impossible. Proper v. P., 
183M481, 237NW178. See Dun. Dig. 1810. 

Where one dealing with an infant is guilty of fraud 
or bad faith, infant may recover back all he had paid 
without making resti tution, except to extent to which 
he still retained in specie what he had received; in this 
case certificates of stock. Gislason v. H., 194M476, 260 
NW883. See Dun. Dig. 4443. 

In cases where no fraud is present an infant seeking 
to avoid a contract must restore what he has received 
under the contract to the extent of the benefits actually 
derived by him. Kelly v. F., 194M465, 261NW460. See 
Dun. Dig. 4443. 

21. Performance or breach. 
Generally, combining a lawful demand for performance 

with one not required by a contract renders the former 
insufficient. Ewing v. V. (USCCA8). 76F(2d)177. 

Performance of agreements of second mortgagee to 
pay interest on first mortgage if foreclosure was wi th­
held, held. not excused by reason of contract of first 
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mortgagee with third person concerning possession of 
premises. Bankers ' Life Co. v. F., 188M349, 247NW239. 
See Dun. Dig. 6260. 

Under an investment contract which permitted in­
vestor to discontinue payments at any time but pre­
serving r ight to make payments later wi thout forfei­
ture except postponement of matur i ty of contract, in­
vestor could not recover amount of payments made with 
interest where he had not paid minimum instal lments 
required for a paid up certificate to take effect. Aasland 
v. I., 192M141, 255NW630. 

In action by grading contractor for balance due, ev­
idence held to show tha t certain yardage had not been 
paid for. Thornton Bros. Co. v. M., 192M249, 256NW53. 
See Dun. Dig. 186Gb. 

22. Damages. 
Damages for breach of contract are such as arise na t ­

urally from the breach itself, or such as may reasonably 
be supposed to have been within the contemplation of 
the part ies at the t ime of making the contract as a 
probable resul t of a breach. Kaercher v. Citizens' Nat. 
Bank, (CCA8), B7F(2d)58. See Dun. Dig. 2559, 2560. 

The damages contemplated by the par t ies for the 
breach of a contract to indemnify on who had signed an 
accommodation note would be the cost of defending a 
suit, including at torney 's fees. Id. See Dun. Dig. 4336. 

Counsel fees, and other expenses of l i t igation as an 
element of damages. 15MinnLawRev619. 

Damages—loss of profits caused by breach of contract 
—proof of certainty. 17MinnLawRevl94. 

Contemplation rule as limitation upon damages for 
breach of contract. 19MinnLawRev497. 

23. Agency. 
A principal is entitled to rescind a contract which was 

negotiated by an agent who secretly represented the 
adverse party. Winget v. R. (CCA8), 69F(2d)326. See 
Dun. Dig. 211. 

Evidence held to sustain finding tha t bank held stock 
certificates as agent for purchaser of real estate, stock 
being par t of consideration for the land. Small v.- F., 
187M563, 246NW252. See Dun. Dig. 145. 

A sheriff normally is not agent of either par ty but 
acts as an officer of the law. Donaldson v. M., 190M231, 
251NW272. See Dun. Dig. 8740. 

A farm may be owned and operated by wife, her hus­
band functioning only as her agent. Durgin v. S., 192M 
526, 257NW338. See Dun. Dig. 145, 4262. 

While an agency is not a t rust , yet, if an agent is in­
t rusted with t i t le to proper ty of his principal, he is a 
t rustee of t ha t propertv. Minneapolis Fire & Marine ' Ins. 
Co. v. B., 193M14, 257NW510. See Dun. Dig. 192. 

A finding of agency by estoppel or holding out cannot 
be based upon circumstances which, at t ime of t ransac­
tion in question, were unknown to par ty claiming agen­
cy. Karon v. K., 261NW861. See Dun. Dig. 150. 

24. Evidence. 
Agency may be proved circumstantially, or by evi­

dence which justifies a fair influence of relationship. 
McDermott v. R., 188M59-1, 247NW683. See Dun. Dig. 149. 

Rule excluding test imony of the declarations of an 
assumed agent to show his agency does not touch the 
competency of testimony of agent, otherwise admissible, 
to establish agency. Pesis v. B., 190M563, 252NW454. 
See Dun. Dig. 149(77). 

25. Scope and extent of author i ty . 
Agent authorized to sell personal property in princi­

pal 's name was guil ty of conversion in selling it in its 
own name. Nygaard v. M., 183M388, 237NW7. See Dun. 
Dig. 201(98). 1935(26). 

Evidence held to sustain finding t h a t sales manager 
of a corporation acted within the scope of his author i ty 
in selling a refrigerator. Fr igidai re Sales Corp. v. P., 
185M161, 240NW119. See Dun. Dig. 158. 

Where an insurer under the Workmen's Compensation 
Act had its agent request immediate surrender of its 
policy, but such request was made to an employee of 
insured, whose officers never knew of request, and no 
author i ty in employee to accept cancellation is shown, 
there was no cancellation of policy by agreement. Byers 
v. B„ 190M253, 251NW267. See Dun. Dig. "4659a. 

A clause in a contract, to effect tha t any representa­
tions of plaintiff's agent not included in contract were 
not binding, is ineffectual to preclude one who has been 
fraudulently induced to enter contract from asser t ing 
fraud. National Equipment Corp. v. V., 190M596, 252NW 
444. See Dun. Dig. 169, 8589. 

Apparent power of an agent is to be determined by 
conduct of principal ra ther than by tha t of agent. Mul­
ligan v. F., 194M451, 260NW630. See Dun. Dig. 150. 

While a t torney was act ing as a collector for mortgagor, 
his failure to collect and pay mortgagee was not charge­
able to mortgagee, though such at torney subsequently 
represented mortgagee in foreclosure of mortgage, as af­
fecting wrongfulness of foreclosure. Hayward Fa rms Co. 
v. TJ., 194M473. 260NW868. See Dun. Dig. 209. 

26. Notiee to agent . 
If a third person acts in collusion with agent to de­

fraud principal, la t te r will not be chargeable with any 
information which agent receives per ta ining to t r ans ­
action. Steigerwalt v. W., 186M558, 244NW412. See Dun. 
Dig. 215. 

That branch manager was without authori ty to make 
sett lement of salesman's claim, did not prevent notice 
to him of dissatisfaction being notice to employer. 
Leighton v. B„ 192M223, 255NW848. See Dun. Dig. 215. 

27. Ratification and waiver. 
Owner of foxes held not to have waived his r ight to 

have defendant fur farm sell his ^foxes in plaintiff's 
name. Nygaard v. M., 183M388, 237NW7. See Dun. Dig. 
205. 

Owner of foxes held not. to have ratified act of fur 
farm in selling plaintiff's foxes under its own name. 
Nygaard v. M., 183M388, 237NW7. See Dun. Dig. 190. 

Application of payments made in manner directed by 
debtor is final and will not be set aside a t the direction 
of a third par ty claiming an equity of which creditor 
had no notice. Anderson v. N., 184M200, 238NW164. See 
Dun. Dig. 7457. 

A contract made for one's benefit by an unauthorized 
agent was adopted and ratified by a demand for an ac­
counting and the br inging of a suit.. Bringgold v. G.. 
185M142, 240NW120. See Dun. Dig. 184a. 

Seller of land who insists upon keeping benefits of 
bargain induced by fraudulent representat ions of his 
agents is liable for money paid on rescission by pur­
chaser. McDermott v. R., 188M501, 247NW683. See Dun. 
Dig. 184. 

A criminal complaint charging embezzlement is not a 
ratification of an at torney's forged indorsement of his 
client's name on a check payable to them both. Rosacker 
v. C, 191M553, 254NW824. See Dun. Dig. 176, 693. 

28. Liability of agrent. 
One act ing as disclosed agent of named principals, to 

whom no credit has been extended by plaintiff, is under 
no personal liability to lat ter . Lamson v. T., 187M368. 
245NW627. See Dun. Dig. 217. 

Loan broker was not liable, quasi ex contractu, be­
cause borrower wrongfully diverted money from asso­
ciation. Lamson v. T., 187M368, 245NW627. See Dun. 
Dig. 217. 

When a principal employs competent a t torneys to 
defend an action brought by a thi rd par ty agains t agent 
and principal for alleged false representat ions in a busi­
ness deal, t ransacted by agent for principal, agent is 
not entitled to reimbursement for amounts paid or in­
curred to additional a t torneys hired by agent to protect 

• him in l i t igation; there being no showing of antagonis­
tic defenses or of a failure of a t torneys employed by 
principal to make a proper defense for agent. Adams v. 
N., 191M55, 253NW3. See Dun. Dig. 207. 

If principal extends credit generally to an agent, rela­
tionship disappears and is superseded by tha t of debtor 
and creditor. Minneapolis Fire & Marine Ins. Co. v. B., 
193M14, 257NW510. See Dun. Dig. 192. 

Where one sent money for deposit in bank instead 
purchased bonds and sent them to plaintiff with promise 
to take them over at any time if they were not wanted, 
there was no rescission or estoppel as to the guaran ty 
because on request of guil ty par ty plaintiff pledged them 
as security for a loan and la ter surrendered them to a 
bondholder's committee, and plaintiff could recover on 
the guaran ty agreement. Wigdale v. A., 193M384, 258N 
W726. See Dun. Dig. 1807, 3210. 

En t ry of judgment against agent as an election barr ing 
subsequent suit against undisclosed - principal. 19Minn 
LawRev813. 

28%. Payment . 
Payment to school distr ict by a judgment debtor should 

be applied first to interest on judgment debt, then to 
principal, as regards liability of surety on t reasurer ' s 
bond. County Board of Education v. F., 191M9, 252NW 
668. See Dim. Dig. 4885. 8019, 8679. 

Where a mortgagee, knowing t h a t mor tgagors have 
made a special deposit of money in bank where mort­
gage is payable, to pay and satisfy it in full, delivers 
satisfaction, and for his own convenience accepts cash­
ier's checks instead of money, debt is paid, and bank is 
substi tuted as debtor of mortgagee instead of mort­
gagors. Vogel V. Z., 191M20, 252NW664. See Dun. Dig. 
7445. 

A promissory note given for an antecedent debt does 
not discharge debt unless expressly given and received 
as absolute payment; and burden of proof is upon par ty 
asser t ing such fact to show tha t it was so given and re­
ceived: presumption being to contrary. The same rule 
applies where a third par ty joins in execution of new 
note. Taking a new mor tgage does not discharge old 
debt unless such was intention of part ies. Hir leman v. 
N., 193M51, 258NW13. See Dun. Dig. 6264, 7444. 

Payee in check could not, by s t r ik ing out words "in 
full," change offer or make payment one upon account. 
Ball v. T., 193M469, 258NW831. See Dun. Dig. 42. 

20. Release. 
Evidence held insufficient as ma t t e r of l aw to show 

contractor signed release under duress, and he could not 
recover in an action for deceit or for breach of war ­
ranties, as the release was broad enough to cover false 
representat ions of fact giving rise to either cause of ac­
tion. McKenzle-Hague Co. v. C. (USCCA8), 73F(2d)78. 
See Dun. Dig. 8374. 

A wife who joins her husband in releasing both their 
claims against a common defendant for injuries and ex­
penses due to alleged negligence cannot be relieved 
from her contract because ' the husband appropriated the 
entire consideration or because, in computing the 
amount to be paid in set t lement of both claims, only 
items were included for which the husband alone was 
entitled to recover. West v. K., 184M494, 239NW157. 
See Dun. Dig. 8370. 

Tha t defendant represented to plaintiff t ha t she would 
recover sooner than she did does not amount to fraud 
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•justifying the se t t ing aside of a release where the char­
acter of plaintiff's injuries was known to both. West 
V. K., 184M494, 239NW157. See Dun. .Dig. 8374. 

Sett lement and release of cause of action against de­
fendants ' own agent discharged same cause of action 
asserted against plaintiffs for damages for misrepre­
sentations. Martin v. S., 184M457, 239NW219. See Dun. 
Dig. 8373. 

One who accepts satisfaction for a wrong done, from 
whatever source, and releases his cause of action, can­
not recover thereafter from any one for the same, injury, 
or any par t of it. Smith v. M„ 184M485, 239NW223. See 
Dun. Dig. 8373. 

Where injured person effected a set t lement and gave 
a general release to those causing the injuries, such 
sett lement constituted a bar to an action against sur­
geon ' for malpractice aggrava t ing damages. Smith v. 
M., 184M485, 239NW223. See Dun. Dig. 8373. 

Where a joint tort-feasor by compromise and set t le­
ment of tor t liability supersedes it by a contract obliga­
tion to injured party, to r t liability is waived and releas­
ed, and other joint tort-feasors are thereby released. De 
Cock v. O., 188M228, 246NW885. See Dun. Dig. 8373. 

Effect of a release held limited to obligations arising 
from the t ransact ion to which the document was self-
restricted. Hopkins v. H., 189M322, 249NW584. See Dun. 
Dig. 8371. 

Release of damages by railroad employee held not 
avoidable on ground of mutual mistakes as to extent 
of injuries. Yocum v. C, 189M397, 249NW672. \See Dun. 
Dig. 8375. • 

Where there were two executory contracts between 
the same parties, and a sett lement and discharge of one 
by written" release was expressly limited to the one con­
tract therein mentioned, it was properly decided that no 
claim outstanding under the other contract was af­
fected by the release. Leighton v. B., 192M223, 255NW 
848. See Dun. Dig. 8371. 

Waiver is a voluntary relinquishment of a known right. 
Voluntary choice is of i ts very essence. It must be the 
result of an intentional relinquishment of a known right 
or an estoppel from enforcing it. It is largely mat ter of 
intention. I t must be based on full knowledge of the 
facts. State v. Tupa, 194M488, 260NW875: See Dun. Dig. 
10134. 

29%. Account s tated. 
In suit on account stated, evidence justified finding 

that account stated was not a valid contract in tha t de­
fendants never agreed thereto, but in fact protested at 
time of its alleged making. Murray v. M., 193M93, 257 
NW809. See Dun. Dig. 50. 

30. Accord and satisfaction. 
The receipt and .cash ing of a check labeled "in full 

up to date," held not to constitute an accord and sat is­
faction. Bashaw Bros. Co. v. C , 187M621, 246NW358. See 
Dun. Dig. 42. 

As regards accord and satisfaction or compromise and 
settlement, a demand is not liquidated unless it appears 
how much is due, but is unliquidated when there is 
substant ial and honest controversy as to amount. Ad­
dison Miller v. A., 189M336, 249NW795. See Dun. Dig. 
40, 1518. 

Settlement of Are loss held complete accord and sat­
isfaction, notwithstanding insurers denied liability on 
one item of substant ial amount and included nothing 
therefor in amount paid. Id. See Dun. Dig 42. 

At least three elements must be present before there 
is an accord and satisfaction; (a) check must be offered 
in full set t lement; (b) of unliquidated claim concerning 
which there is a bona fide dispute; (c) for a sufficient 
consideration. Dwyer v. L„ 190M616, 252NW837. See 
Dun. Dig. 34. 

Where debt is either of two fixed amounts, accept­
ance of a check for smaller amount which both parties 
admit to be due does not consti tute an accord and sa t ­
isfaction because there is no consideration for such an 
agreement. Id. See Dun. Dig. 42. 

Payments made by debtor to creditor on a claim, the 
amount of which is in dispute, and accepted by the 
creditor, will not operate as accord and satisfaction un­
less made upon condition tha t they shall have tha t ef­
fect. Leighton v. B., 192M223, 255NW848. See Dun. Dig. 
34. 

Jury 's special findings tha t there was no sett lement or 
adjustment of plaintiff's cause of action by acceptance of 
promissory notes are sustained by evidence. Stebbins v. 
P., 193M446, 258NW824: See Dun. Dig. 49, 1527. 

Payee in check could not, by s t r ik ing out words "in 
full," change offer or make payment one upon account. 
Ball v. T., 193M469, 258NW831. See Dun. Dig. 42. 

Where part ies concerned with application for an order 
extending period for redemption from mortgage fore­
closure made a sett lement in regard to extension by 
agreeing that period of redemption should be extended 
to a certain date and tha t petit ioner should have r ight 
to receive and retain rents from that date and receive a 
certain sum for a mechanical stoker, the agreement was 
a binding sett lement of the lit igation, notwithstanding 
terms had not been incorporated in a writ ten stipulation 
or memorial of the completed settlement, and the agree­
ment was not vitiated under the s ta tu te of frauds or 
otherwise by reason of inclusion of transfer of personal 
property or fixtures. State v. District Court, 194M32, 259 
NW542. See Dun. Dig. 1524a. 

Court did not err in refusing to s t r ike out all evidence 
as to an accord and satisfaction. Pet tersen v. F., 194M 
265, 260NW225. See Dun. Dig. 34. 

In suit upon promissory notes claimed to have been 
executed in set t lement of damages sustained by plaintiff 
because of alleged acts of adultery committed with his 
wife, defense of lack of consideration was, under evidence 
relative to whether acts had been committed, a question 
of fact for jury. Steblay v. J., 194M352, 2G0NW364.- See 
Dun. Dig. 1520. 

Various payments upon notes within a period of about 
a year after their execution, conditions respecting lack 
of consideration an'd duress which induced their execu­
tion remaining unchanged, did not constitute ratification. 
Id. See Dun. Dig. 1520. 

A claim asserted upon reasonable grounds and in good 
faith is proper subject for contract of compromise. Mul­
ligan v. F., 194M451, 260NW630. See Dun. Dig. 1518. 

31. Gifts. 
A gift can be established only by clear and convinc­

ing evidence. Quarfot v. S., 189M451, 249NW668. See 
Dun. Dig. 4038. 

An actual or constructive delivery is necessary to a 
gift. Id. See Dun: Dig. 4024. 

A voluntary payment by a parent to a child, unex­
plained, in absence of fraud or undue influence, will be 
presumed to be a gift, but tha t presumption may be 
overcome by proof tha t it was not intention of parent 
to make a gift. Stahn v. S., 192M278, 256NW137. See 
Dun. Dig. 4037. 

If direction for an accumulation is not a condition 
precedent to vesting of gift, provision for accumulation 
does not render gift invalid, but where accumulation is a 
condition precedent to vesting of gift in charity, and 
period of accumulations t ransgresses rule against remote­
ness, gift is void ab initio. City of Canby v. B., 192M571, 
257NW520. See Dun. Dig. 9886b. 

A life insurance policy is subject of a gift inter vivos, 
and transferable by delivery without wri t ten assignment. 
Redden v. P., 193M228, 258NW300. See Dun. Dig. 4029, 
4693. 

Complete and absolute surrender of all power and 
dominion over life insurance policy was clearly shown 
by delivery of key to receptacle containing policy, with 
Intention of insured to par t absolutely with all t i t le to 
the policy. Id. See Dun. Dig. 4026, 4693. 

32. Suretyship. 
Where bank knew tha t funds deposited by t reasurer 

of common school district belonged to district and it-
was agreed tha t money should be withdrawn on checks 
signed by t reasurer in his name with designation 
"Treas." and bank permitted funds to be withdrawn by 
checks signed in t reasurer ' s name individually for 
purposes other than school district purposes, corporate 
surety of t reasurer which paid school district amount of 
misappropriation can recover amount from bank. Wat­
son v. M., 190M374, 251NW906. See Dun. Dig. 783, n. 14. 

Without equali ty.of equity, there can be no contribu­
tion between sureties. Hartford Accident & I. Co. v. A., 
192M200, 256NW185. See Dun. Dig. 1921, 9090. 

Respective equities and r ights under building contrac­
tor 's bond. 19MinnLawRev454. 

33. Subrogation. 
Indemnity Ins. Co. v. M., 191M576, 254NW913; note 

under §7699-1. 
A surety who pays obligation of his principal is sub­

rogated to remedies of obligee and may pursue them 
until met by equal or superior equities in one sued. Na­
tional Surety Co. v. W., 185M50, 244NW290. See Dun. 
Dig. 9045. 

34. Discharge. 
In the case of a compensated surety a technical de­

par ture from the str ict terms of the surety contract does 
not discharge the surety unless he has suffered injury. 
Hartford A. & I. Co. v. F., (CCA8), 59F(2d)950. See Dun. 
Dig. 9093. 

A surety on each of a series of bonds which, by their 
terms and terms of a t rus t deed or mortgage referred 
to therein, authorized t rus tee upon default in payment 
of interest or principal of any of bonds to declare all 
bonds immediately due and payable, is not released when, 
upon default occurring in payment of Interest, t rus tee 
accelerated matur i ty date of bonds remaining unpaid. 
Firs t Minneapolis Trus t Co. v. N., 192M108, 256NW240, 
See Dun. Dig. 9107. 

Surety on bonds of a building company secured by a 
t rus t deed were not released from liability because 
trustee as t rustee of another t rus t cancelled underlying 
ground lease, and such liability included rents under 
lease. Id. See Dun. Dig. 9107. 

Effect of release of one surety upon liability of co­
surety. 19MinnLawRev814. 

35. • Actions. 
In an action by the obligee in a bond against the 

surety the denial of a motion by defendant to abate the 
action unless the receiver of the obligee be required to 
intervene, held not error. Hartford A. & I. Co. v. F., 
(CCA8), 59F(2d)950. See Dun. Dig. 9107e. 

In action by wholesaler against re tai ler and suret ies 
where facts pleaded in complaint were admitted by pr in­
cipal defendant, burden of proof was upon sureties on 
their allegation t h a t plaintiff and principal defendant 
were engaged in selling drugs In violation of s ta tu te . W. 
T. Rawleigh Co. v. S., 192M483, 257NW102. See Dun. Dig. 
9112a. 
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35%. Guaranty. 
Trustee signing personal guaranty of eight-year lease, 

held not to be personally bound beyond three-year pe­
riod. Wm. Lindeke Land Co. v. K., 190M601, 252NW650. 
See Dun. Dig. 9928a. 

Guarantors of payment of Interest and principal of 
bonds secured by trust deed were liable for payment of 
interest at all times, but were not liable for principal 
under an acceleration clause where their contract gave 
them twelve months from "date of maturity within 
which to pay the principal amount" of the note. Sneve 
v. F., 192M355, 256NW730. See Dun. Dig. 4070. 

Where one receiving money for deposit in bank in­
vested it in bonds and sent bonds to person sending 
money with statement that he would guarantee such 
bonds and would take them over any time on request, 
guaranty was supported by a sufficient consideration, in 
view of conversion. Wigdale v. A., 193M384, 258NW726. 
See Dun. Dig. 1772, 4071. 

Where one sent money for deposit in bank instead 
purchased bonds and sent them to plaintiff with promise 
to take them over at any time if they were not wanted, 
there was no rescission or estoppel as to guaranty be­
cause on request of guilty party plaintiff pledged them 
as security for a loan and later surrendered them to a 
bondholder's committee, and plaintiff could recover on 
the guaranty agreement. Id. See Dun. Dig. 1807, 3210. 

An absolute guarantor may be joined as defendant in 
the same action with principal obligor. Townsend v. 
M., 194M423, 260NW525. See Dun. Dig. 4093a(60). 

35%. Indemnity. 
Indemnity Ins. Co. v. M., 191M576, 254NW913; note 

under §7699-1. 
Provisions in contract for roofing repairs in a business 

building that contractor should examine site and deter­
mine for himself conditions surrounding work and pro­
tect owner from liability did not relieve owner of liabil­
ity for death of roofer caused by negligent maintenance 
of elevator and approach. Gross v. G., 194M23, 259NW557. 
See Dun. Dig. 7041a. 

36. Estoppel. 
Acceptance of benefits from contract with knowledge 

of facts and rights creates estoppel. Bacich v. N., 185 
M654, 242NW379. See Dun. Dig. 3204a. 

Acceptance of reduced wages by employee did not 
estop him from claiming that he was working under 
original contract of employment at greater wage. Dor-
mady v. H., 188M121, 246NW521. See Dun. Dig. 3204a. 

Mortgagee was not estopped to assert lien of mortgage, 
by receipt of proceeds of sales of lots upon which mort­
gage was a lien. Peterson v. C, 188M309, 247NW1. See 
Dun. Dig. 6270. 

Knowledge of facts prevent assertion of estoppel. Mer­
chants' & Farmers' State Bank v. O., 189M528, 250NW366. 
See Dun. Dig. 3210. 

Other necessary elements of an equitable estoppel be­
ing present, officer of corporation who negotiates and 
executes a contract for corporation, is estopped to deny 
truth or representations made, although he signs con­
tract only in his official name. Wiedemann v. B., 190M33, 
250NW724. See Dun. Dig. 3187. 

Holding on that point in Kern v. Chalfant, 7 Minn. 
487 (Gil. 393), was, in effect, overruled in North Star 
Land Co. v. Taylor, 129Minn438, 152NW837. Id. 

Two of elements necessary to an equitable estoppel, or 
an estoppel in pais, are that party to whom representa­
tions are made must have been without knowledge of 
true facts, and must have relied upon or acted upon such 
representations to his prejudice. Id. See Dun. Dig. 3189, 
3191. 

Without prejudice to it shown by bank after discovery 
by payee that his forged indorsement had been honored 
by it, payee is not estopped from recovery from it on 
account of forgery. Rosacker v. C, 191M553, 254NW824. 
See Dun. Dig. 3192. 

A defense of estoppel was not sustained because the 
facts upon which it was predicated were equally known 
to both parties. Leighton v. B., 192M223, 255NW848. See 
Dun. Dig. 3189. 

Where the complaint tendered issue that blanks in 
conditional sale contract were not filled pursuant to 
agreement, and defendant did not by answer or proof 
attempt to establish that it was an innocent assignee of 
vendor, it is not in position to invoke estoppel against 
plaintiff. Saunders v. C, 192M272, 256NW142. See Dun. 
Dig. 3210. 

Where one sent money for deposit in bank instead 
purchased bonds and sent them to plaintiff with promise 
to take them over at any time if they were not wanted, 
there was no rescission or estoppel as to the guaranty 
because on request of guilty party plaintiff pledged them 
as security for a loan and later surrendered them to a 
bondholder's committee, and plaintiff could recover on 
the guaranty agreement. Wigdale v. A., 193M384, 258 
NW726. See Dun. Dig. 1807, 3210. 

CHAPTER 50 

Weights and Measures 
7025. Standard weight of bushel, etc.—In contracts 

for the sale of any of the following articles, the 
term "bushel" shall mean the number of pounds 
avoirdupois herein stated: 

Corn, in ear, 70; beans, (except lima beans, scarlet 
runner pole beans and white runner pole beans, and 
broad Windsor beans) smooth peas, wheat, clover 
seed, Irish potatoes and alfalfa, 60; broom corn seed 
and sorghum seed, 57; shelled corn, (except sweet 
corn), rye, lima beans, flaxseed and wrinkled peas, 
56; sweet potatoes and turnips 55; onions and 
rutabagas, 52; buckwheat, hempseed, rapeseed, beets, 
(GREEN APPLES), walnuts, rhubarb, hickory nuts, 
chestnuts, tomatoes, scarlet runner pole beans and 
white runner pole beans, 50; barley, millet, Hunga­
rian grass seed, sweet corn, cucumbers and peaches, 
48; broad Windsor beans, 47; carrots, timothy seed 

.and pears, 45; Parsnips, 42; spelt or spilts, 40; cran­
berries, 3_6; oats and bottom onion-sets, 32; dried 
apples, dried peaches and top onion-sets, 28; peanuts, 
22; blue grass, orchard grass and red-top seed, 14; 
plastering hair, unwashed, 8; plastering hair, washed, 
4; lime, 80; but if sold by the barrel the weight shall 
be 200 pounds. In contracts for the sale of green 
apples, the term "bushel" shall mean 2150.42 cubic 
inches. (R. L. *05, §2728; '13, c. 560, §4; G. S. '13, 
§5794; Apr. 24, 1935, c. 270.) 

7026. Standard measurement of wood. 
Cord as defined in this section governs in sale of cord 

wood by private parties. Op. Atty. Gen., Dec. 4, 1933. 
7085-1 . Weight of bread, etc. 
Bread cannot be sold in lesser weights than as pro­

vided herein. Op. Atty. Gen. (495), Apr. 16, 1934. 

7035-2. Bread to be wrapped.—Each loaf or twin 
loaf of bread sold within this state shall be wrapped 
in a clean wrapper and/or clean wrapping paper in 
such manner as to completely protect the bread from 
dust, dirt, vermin or other contamination, said wrap­
ping to be done in the bakery where made at any time 
prior to or at the time of sale of such bread, provided, 
however, that where three or more loaves of bread are 
sold and delivered at the bakery for personal use, 
then and in that case said bread may be wrapped in 
bulk. 

Every loaf or twin loaf of bread sold within this 
state shall have affixed on said loaf or on the outside 
of the wrapper in a plain statement the weight of the 
loaf or twin loaf of bread, together with the name and 
address of the manufacturer. ('27, c. 351, §2; Apr. 
24, 1931, c. 322, §1.) 

Amendment (Laws 1931, c. 322) held invalid because 
in violation of Const., Art. 4, §27, by embracing more 
than one subject. Egekvist Bakeries v. B., 186M520, 
243NW853. See Dun. Dig. 8921. 

Bread sold to civilian conservation camps must be 
labeled incompliance with this section. Op. Atty. Gen., 
Dec. 28, 1933. 

7085-3. To be net weight—-The weights herein 
specified shall be construed to mean net weights within 
a period of 24 hours after baking. A variation at the 
rate of one ounce per pound over or one ounce per 
pound under the specified weight of each individual 
loaf shall not be a violation of this law, providing that 
the total weight of 25 loaves of bread of a given varie­
ty shall in no case fall below 25 times the unit weight. 
('27, c. 351, §3; Apr. 24, 1931, c. 322, §2.) 
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