


75.] FORECLOSURE OF MORTGAGES BY ADVERTISEMENT. 6 4 3 

SUBMITTING A CONTROVERSY WITHOUT ACTION. 

(7.) SEC. VII. Parties to a question in'difference, which might be the Parties may sub-
subject of a civil action, may, without action, agree upon a case containing ™it

t
ho°uttactiony 

the facts upon which the controversy depends, and present a submission of 
the same, to any court which would have jurisdiction if an action had been 
brought; but it must appear by affidavit that the controversy is real, and 
the proceedings in good faith, to determine the rights of the parties;.the 
court must thereupon hear and determine the case at a general term, and 
render judgment thereon, as if an action were dependimg. 

(8.) SEC. VIII . Judgment must be entered in the judgment book, as Judgment same 
in other cases, but without costs for any proceeding prior to notice of trial. but'wHhour8'3 

The case, the submission, and a copy of the judgment, constitute a judg- cost«-
ment roll. 

f9.) SEC. IX. The judgment may be enforced in the same manner as Judgment may 
, , • .• be enforced or 

if it had been rendered in an action, and is in the same manner subject to appealed from as 
an appeal. in an action. 

CHAPTER 75. 

FORECLOSURE OP MORTGAGES BY ADVERTISEMENT. 
SECTION SECTION ' 

1. Mortgage of real estate may be foreclosed in 13. Surplus money to be paid tomortgagor. 
certain cases by advertisement. 14. Evidence of sale how perpetuated. 

2. What requisite to entitle party to foreclose. 15. Affidavit shall be recorded by register of deeds. 
3. Mortgage may be foreclosed for each install- 16. Note to be made by register in margin of the 

ment. . record. 
4. Notice to be given by publication. 17. tlecord sufficient to pass the title. 
5. Notice what to contain. 18. Subsequent mortgagee entitled to redeem. 
6. Sale how, when and by whom made. 19. What shall be deemed evidence of the sale 
7. Sale how may be postponed. ' and foreclosure of the equity of redemption. 
8. Separate tract of land how sold. 20. Costs of foreclosing. 
9. Mortgagee may purchase premises. 21. Creditors of mortgagor may redeem property 

10. Officer to give purchaser a certificate of sale. " mortgaged. 
11. Mortgagor may redeem in one year. 22. Judgment debtor or mortgagor how to retain 
12. If premises not redeemed purchaser entitled possession of property. 

to deed. 23. Injunction to stay waste by mortgagor. , 

(1.) SEC. I. Every mortgage of real estate, containing therein a Mortgage of real 
power of sale, upon default being made in any condition of such mortgage, f^edoSncer-
mav be foreclosed by advertisement, in the cases and in the manner here- tain oases by ad-

J„ -n i yertisement. 

matter specified. 
(2.) SEC. II . To entitle any party to give a notice as hereinafter what requisite 

prescribed, and to make such foreclosure, it shall be requisite : . J° forecioso*1 r 

1. That some default in a condition of such mortgage shall have 
accrued, by which the power to sell [has] become operative; 

2. That no suit or proceeding shall have been instituted, at law,, to 
recover the debt then remaining secured by such mortgage, or any part 
thereof; or if any suit or proceeding has been instituted, that the same 
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Mortgage may be 
foreclosed for 
each installment. 

Publication of 
notice. 

Notice what to 
contain. 

has been discontinued, or that an execution upon the judgment rendered 
therein, has been returned unsatisfied, in whole or in part; and, 

. 3. That the mortgage containing such power of sale has been duly 
recorded, and if it shall have been assigned, that all the assignments thereof 
shall have been recorded. 

(3.) SEC. I I I . In cases of mortgages given to secure the payment of 
money by installments, each of the installments mentioned in such mort­
gage, after the first, shall be taken and deemed to be a separate and inde-
dependent mortgage; and such mortgage for each of such installments, 
may be foreclosed in the same manner, and with the like effect as if such 
separate mortgage were given for each of such subsequent installments, 
and a redemption of any such sale by the mortgagor shall have the like 
effect, as if the sale for such installments had been made upon an inde­
pendent prior mortgage. £ ftoi-J 

(4.) SEC. IV. \_As amended on page 293 of laws of 1858 :] Notice 
that such mortgage will be foreclosed by sale of the mortgaged premises, 
or some part of them, shall be given by publishing the same for six succes­
sive weeks at least, once in each week, in a newspaper of the county 
where the premises intended to be sold, or some of them, are situated, if 
there be one, if not, then in the nearest paper in one of the adjoining 
counties. 

(5.) SEC. V. 'Every notice shall specify: 
1. The names of the mortgagor and of the mortgagee, and the_ 

assignee, if any; 
2. The date of the mortgage, and when recorded; 
3. The amount claimed to be due thereon, at the date of the notice ; 
4. A description of the mortgaged premises, conforming substantially 

with that contained in the mortgage; and, 
5. The time and place of sale. 

. (6.) SEC. VI. The sale shall be at public vendue, between the hours 
of nine o'clock in the forenoon, and the setting of the sun, in the county 
in which the premises to be sold, or some part of them, are situated, and 
shall be made by the person appointed for that purpose in the mortgage, 
or by the sheriff, under sheriff, or deputy sheriff of the county, to the 
highest bidder. 

(7.) SEC. VII. Such sale may be postponed from time to time, by 
inserting a notice of such postponement, as soon as practicable, in the 
newspaper in which the original advertisement was published, and continu­
ing such publication until the time to which the sale shall be postponed, at 
the expense of the party requesting such postponement. 

(8.) SEC. VIII . If the mortgaged premises consist of distinct farms, 
tracts, or lots, they shall be sold separately, and no more farms, tracts, or 
lots, shall be sold, than shall be necessary to, satisfy the amount due on 
such mortgage at the date of the notice of sale, with interest, and the costs 
and expenses allowed by law. 

(9.) SEC. IX. The mortgagee, his assigns, or hisj or their legal rep­
resentatives, may fairly, and in good faith, purchase the premises so adver­
tised, or any part thereof, at such sale. 

(10.) S E C X. Whenever any lands and tenements shall be sold, by 
virtue of a power of sale contained in any mortgage, it shall be the duty 
of the officer, or other person making the sale, to give to the purchaser or 
purchasers, a certificate in writing, under seal, setting forth a description 
of each tract, or parcel of the premises sold, the sum paid therefor, and 
the time when the purchaser or purchasers will be entitled to a deed for 
the same, unless they shall be redeemed as provided in this chapter; and 
such officer shall, within ten days from the time of sale, file in the office 
where the mortgage is recorded, a duplicate of such certificate, signed by 

Sale how, when, 
and by whom 
made. 

Sale how may be 
postponed. 

Separate tract of 
land how sold. 

Mortgagee may 
purchase premi-

Offlcer to give 
purchaser a cer­
tificate of sale. 
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him, and such duplicate, certificate, or a copy certified by the register, . 
shall be taken and deemed evidence of the facts therein contained. -, 

(11.) SEC. XI . It shall be lawful for the mortgagor, his heirs, execu- Mortgagor may 
tors, administrators or assigns, whose lands or tenements shall be sold in y^*em lu one 

conformity with the provisions of this chapter, within twelve months after 
such sale, to redeem such lands or tenements, by paying to the purchaser, 
his executors, administrators or assigns, or to the officer who sold the same, 
the sum of money for which the same was sold, together with interest on 
the same, at the rate of ten per cent, per annum, from the time of such 
sale; and such payment being made as aforesaid, the said sale and the 
certificate granted thereon as aforesaid, shall be null and void; anything 
in this chapter, to the contrary notwithstanding; and the bail of the sheriff 
shall be responsible for the faithful payment to the purchaser aforesaid, of 
all moneys received by him, or any of his deputies aforesaid. But no 
mortgagor shall be entitled to retain the possession of the mortgaged prem­
ises, after the sale thereof, as provided in this chapter. 

(12.) SEC. X l l . If such mortgaged premises, so sold as aforesaid, shall if premises not 
not be redeemed as aforesaid, it shall be the duty of the officer or his sue- chae

Se™ent?uerd to 
cessor in office, or other person who shall have sold the same or his exec- deed-
utors, or administrators, or some other person appointed by the district 
court for that purpose to complete such sale, by executing a deed of the 
premises so sold to the original purchaser, or to the creditor who may have 
acquired the title of such original purchaser, or to the creditor who may 
have purchased such title from any other purchaser, or to the assignee, as 
the case may be, of the certificate of sale. 

(13.) SEC. XII I . If after sale of any real estate, made as herein pre- Surplus money to 
scribed, there shall remain in the hands of the officer or other person gago""1'° m° r t" 
making the sale, any surplus money, after satisfying the mortgage on which 
such real estate was sold, and payment of the costs and expenses of such 
foreclosure and sale, the surplus shall be paid over by such officer, or other 
person on demand to the mortgagor, his legal representatives or assigns. 

.(14.) SEC. XIV. Any party desiring to perpetuate the evidence of Evidence of sale 
, -i • /> , i • • /• , T • i , now pcrpctiintcu. 

any sale made in pursuance or the provisions ot this chapter, may pro­
cure : 

1. An affidavit of the publication of the notice of sale, and of any no­
tice of postponement, to be made by the printer of the newspaper in which 
the same was inserted, or by some person in his employ knowing the facts ; 
and, • ' 

2. An affidavit of the fact of any sale'pursuant to such notice, to be 
made by the person who acted as auctioneer at the sale, stating the time 
and place at which the same took place, the sum bid, and the name of the 
purchaser ; 

3. The affidavit specified in the last preceding section, may be taken 
and certified by an officer authorized by law to administer oaths. 

(15.) SEC. XV. Such affidavits shall be recorded at length by the Affidavit shall i» 
register of deeds of the county in which the premises are situated, in. a fete°/of<aeocisreg~ 
book kept for the record of mortgages ; and such original affidavits, the 
record thereof, and certified copies of such record, shall be presumptive 
evidence of the facts therein contained. 

(1$) SEC. XVI. A note, referring to the page and book where the Note to be mado 
evidence of any sale having been made under a mortgage is recorded, by register in 

- i t i ' P T T • -i . T n margin of the 

shall be made by the register recording such evidence, m the margin of record. 
the record of such mortgage, if such record be in his office. 

(17.) . SEC. XVII. A record of the affidavits aforesaid, and of the deed Record sufficient 
executed on the sale of the premises, shall be sufficient to pass the title t0 pass the titl<!-
thereto; and the said conveyance shall be an entire bar of all claim or 
equity of redemption of the mortgagor, his he'irs and representatives, and 

                           
MINNESOTA STATUTES 1858



646 FORECLOSURE OF MORTGAGES BY ADVERTISEMENT. [CHAP. 

of all persons claiming under him or them, by virtue of any title subse­
quent to such mortgage; but no title accruing prior to the execution of 
such mortgage, shall be affected thereby. 

(18.) SEC. XVIII . Any person to whom a subsequent mortgage may 
have been executed, shall be entitled to the- same privilege of redemption 
of the mortgaged premises, that the mortgagor might have had, or of sat­
isfying the prior mortgage; and shall by such satisfaction acquire all the 
benefits to which such prior mortgagee, was or might have been entitled. 

(19.) SEC. XIX. When the mortgaged premises, or any part of them, 
shall have been purchased at such sale by the mortgagee, his legal repre­
sentative, or his or their assigns, as herein before provided, the affidavits 
of the publication and affixing notice of sale, and of the circumstances of 
such sale, shall be evidence of the sale, and of the foreclosure of the 
equity of redemption, as herein specified, without any conveyance being 
executed, in the same manner, and with the like effect, as a conveyance 
executed by a mortgagee upon such sale to a third person. 

(30.) SEC. XX. [Added by amendments of 1852 to the revised statutes, 
pagel6{] The'party foreclosing a mortgage by advertisement, shall be 
entitled to ten dollars costs, besides fees of officers and disbursements, out 
of the proceeds of sale. 

Subsequent 
mortgage entitled 
to redeem.' 

What shall be 
deemed evidence 
of the sale and 
foreclosure of the 
equity of re­
demption. 

Costs of foreclos­
ing mortgage. 

I O 
Creditors of 
mortgagor may 
redeem property 
sold by foreclo­
sure. ^ tJ*-'-

--•;V • 

Re-redemption 
by other credi? 
tors and by jfi&rt-
gagoK . / } ' \ y 
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A ,> Possession to 
f *.*' mortgagor by" 
'J payment of inter­

est on purchase 
money. 

Injunction to 
stay waste. 

An Act to regulate the foreclosure of Real Estate. 
\/ [Passed July 29,1858.] £ t ^) 

/ (21.) SEC. I. Be it enacted by the legislature of the state of Minnesota: 
That any real estate hereafter to be sold upon the execution, judgment, 
'order or decree of any court of this state, or upon the foreclosure by ad­
vertisement or otherwise of a mortgage, contract or liability, shall be held 
by the party purchasing the same subject to right of judgment debtor or 
mortgagor, or any one claiming through or under him, or them, to redeem 
the same at any time within one year (or such other time as may be pre­
scribed by law) from the day of such sale, upon paying to the purchaser, 
mortgagee or judgment creditor, the sum or amount for which the same 
was sold or foreclosed, and interest thereon at the rate of twelve per cent, 
per annum. Other creditors of the original judgment debtor, or mortga­
gor, may at any time within one year after such sale, redeem such premi­
ses, upon the same terms as the judgment debtor or mortgagor by paying 
to the first or previous purchaser the amount of his bid and interest as 
aforesaid, and so on as often as one purchaser, mortgagee or creditor, shall 
purchase or redeem from another: provided, that the original debtor, his 
heirs or assigns shall have the period of one year for the redemption upon 
each and every such sale, foreclosure, advance, or redemption after the 
same shall have been made, and notice thereof filed in the office of the 
register of deeds in the county where such real estate shall be situated. 

(22.) SEC. I I . Provided always that the judgment debtor, mortgagor, 
or any one claiming through or under him, shall be entitled to the posses- ' 
sion, rents, use, and profits of any and all such premises or real estate, so 
sold, purchased or foreclosed upon condition that such debtor shall pay to 
the purchaser, the interest upon the amount of said sale, foreclosure or 
purchase at the rate of twelve per cent, per annum. 

(23.) SEC. III . And further provided, that such judgment creditor, 
purchaser or mortgagee may at any time, upon eight days notice, move the 
court or a judge thereof, in vacation for an order or injunction to stay 
waste, and upon satisfactory proof that the mortgagor or party in posses­
sion is committing waste upon such premises, the court may enjoin or re­
strain such debtor, mortgagor or party in possession from committing the 
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(24.) SEC. IV This act shall take effect and be in force from and 
after its passage. 

CHAPTER 76. 

PROCEEDINGS FOR T H E COLLECTION OP DEMANDS 
AGAINST BOATS AND V E S S E L S . 

SECTION SECTION 
1. Boats, fee, for what debts liable. 11. Execution for plaintiff how issued. 
2. Suit may be instituted against boat 12. Justices of the peace have cognizance, &c. 
3. Suit how instituted against boat. * 13. Proceedings before justices of the peace. 
4. Complaint what to contain. 14. Warrant issued by a justice how returned. 
5. When warrant to be issued. 15. Warrant issued by a justice how returned. 
6. Proceedings how conducted. 16. Par t of boat, & c , may be sold. 
7. Who mav defend, &c. 17. Continuance how granted. 
8. If answer is not made in twenty days judg- 18. Continuance when refused. 

ment, &c. 19. Fees of officers. 
9. Bond may be given and boat discharged. 20. Appeal allowed. 

10. Boat, & c , may be sold. ^ ^ i «y 21* L i m i 5 * l t i o n o f action. 

" \ / r \ Cliapter 86, Revised Statutes ] . •* 

(1.) SEC. I. Every boat or vessel, used in navigating the waters Boats, &c, for 
of this territory shall be liable: ^ a t debt8 lia" 

1. For all debts contracted by the master, owner, agent, or consignee 
thereof, on account of supplies furnished for the use of such boat or ves­
sel, on account of work done or services rendered on board of such boat 
or vessel, or on account of labor done or materials furnished by the 
mechanics, tradesmen, or others in and for building, repairing, fitting out, 
furnishing, or equipping such boat or vessel; 

2. For all sums due for wharfage or anchorage of such boat or vessel 
within this territory; i ' ^ 

3. For all demands or damages, accruing from the non-performance, or \ r~- -••»-''•**•?'-£ 
mal-performance of any contract of affreightment, or any contract touching \ €\t (t-,-.^': \* 
the transportation of persons or property, entered into by the master, | /"' / ' , f * & 
owner, agent, or consignee of the boat or vessel on which such contract is 1 / \*' / 
to be performed; and, . J / ' " c\ J.1 

4. For all injuries done to persons or property by such boat or vessel. ' '' 
(2.) II . Any person having a demand as aforesaid, instead of pro- suit may be in-

ceeding for the recovery thereof, against the master, owner, agent, or con- sututcd against 
signee of a boat or vessel, may at his option institute suit against such boat 
or vessel by name. 

(3.) SEC. III . Any plaintiff wishing to institute suit against a boat or Suits how insti-
vessel, shall file his complaint against such boat or vessel by name, with ?utc,d asa in s ' 
the clerk of the district court of the county in which such boat or vessel 
shall lie or be. c 

(4.) SEC. IV. The complaint shall set forth the plaintiff's demand in complaint what 
all its particulars, and on whose account the same accrued; it shall be 'ocra'"™' 
verified by the affidavit of the plaintiff or some credible person for him. 

                           
MINNESOTA STATUTES 1858


