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OF EVIDENCLE.

¢

think himself aggrieved by the final order or decree of a judge of a dis-
trict court, silting as a court of chancery, such person may enler an ap-
peal within two months, to the supreme court, from such decree or
final orders and wlhen any person, being complainant or defendant shall
think himself aggrieved by any interlocutory decree, or any order pre-
vious to a final order or decree, he may enter an appcal therefrom to
the supreme court within fifteen days from the time of entering such
dccree or making such order. .

Skc. 75. The party appealing ineither of the above specified cases,
shall give bond to the adverse party with good sccurity, in such sum
as the judge of the district court shall order, conditioned to pay, satisfy,
and perform the order or decree of the supreme court, and all costs, in
case the decree or final order, or interlocutory decree or previous or-
der, as the case may be, of the district court, shall be affirmed ; and if
the final order or decree of the district court shall be affirmed, the su-
preme court may awardsuch damages against the appellant as they may
think proper, not exceeding twenty-five per cent, on the amount of the
money or other subject malter of such deeree.

Skc. 76. On the hearing of any such appeal, the supreme court
shall annul, affirm, modily, or alter, the order or decree appealed from,
or make any other order in the cause as justice under the law and rules
of chancery proceedings may require ; and may remit the cause to the
district court, wherein the order or deerce appealed from was made, for
further proccedings, or may give any other dircction in the cause as the
circumstonces of the-case may require.

Src. 77. The supreme court shalLhave power, in any case in which
they are satisfied that an appeal has feen taken from an interlocutory,
or any other order or, decree, except a final one, for the purpose of de-
lay or on any frivolus pretence, to award such damages to the adverse
party, as they may under the circumstances deem proper; the criterion
for which damages shall be prescribed by rule. '

CHAPTER 95.

OF EVIDENCE.

BECTION IBECTION
1. Who may issue subpauas. . 11. Service on one of several persons who aré
2. Subpeena by whom served. party to suit, sufticient.
3. Persons when obliged to attend as a witness. | 12, Notice how served,
4. Witness refusing to attend, how ljable. 13. Party may walve right to notice.
5. Fallurce to attend, a contemnpt of courtf. 14. Deponent hotwv sworn and examined.
6. In such case attachment may issue. 15. Examination how conducted.
7. Depositions of witnesses may be taken. 16. Deposition to be written by justice.
. 8. When witnesses deposition may be taken. 17. Certificate to be annexed to deposition;
9. Party may apply to justice of the peacc, " form of certificite. .
duty of Juslice. 18. Deposition shall be delivered to the court
10. Notice served on adverse party Ly ugent by justice.
or attorney. - 13, Deposition when not to be used.
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SECTION

20. Objections to compctcncy of \\ltncss may
be taken,

21. When deposition taken in one suit may bc
used in anyther.

22. In casc of appeal, deposition in the court
below may be used in appellate court.

23. Court may make rules as tothe time and
manner ¢f taking depositions.

24, When person may be compelled to give
deposition,

25. Depositions how taken out of the tcrr'tory.

26. When comnission may issuc.

27. Deposition how taken,

28. Cuurt mny make rales as to 1ssuing com-
mission, &c.

29, Cértain deposition to be taken or rejected
at the discretion of the court.

30. Testimony how perpetuated.

31. Judge shall causec. notice to be given.

32. Deponent how sworn and examlned,

33. Deposition, certificate and statement to be
recorded with register,

31. ~-Deposition when and by whom used.

35. Any witness may be summtoned to testify
in perpetual rcmcmbmnce, &c.

36. Deposition to perpetuate testimony of wit
ness out of {he territoy, how taken.

37. Dcposition to perpetuate test!mony of wit-
ness out of the territory, how taken.

38. Notice to be given, and how.

39. When court to issue commission,

40. 1ow depositions to be taken and returned.

41. Person applying may file statement with
clerk in vacatton, &c.

42. Supreme court may make rulcs respecting
such depositiyns.

43. How same may be used.

44. Depositions how taken to Le used against

" all persons.

45, Depositions how taken to be used against
all persons.

46. Depositions how taken to be used against
all persons; and publication of notice, &c.

47, Depositions to be recorded and when, |

48. When and where same may be gsed.

49, Witnesses may be compelled to give evi-
dence to be'used in another state.

50, Witness detined.

H1. Who may be witnesses,

‘52. Who are incompetent to testify.

563, In what cases persons cannot testify.

b64. Whenrecords of courts of other states, &c.,
evidence.

55. When printed statates, &c., of the terri-
tory to be evidence.

'SECTION

66. Printed copics of lhc statute of any state
or territory of the U. 8.°to be evidence, &c,

67. Common law of other states, how pruvcd.

68. Foreign laws how proved.

59, Judgments In Justices’ courts how provcd.

60. Proof of publication of notice, how made,
aud when and where filed, .

61, Same of notice of sale of real property.

2. Affidavits, filled and copies thereof to bo
evidence.

63. Afidavit of printer, &c., to be c»ldenw.

64,  1low copy of papers, &c.yto be certined, to
be evidence.

65. When scal not required. .

66, Certain written instruments may be ace
knowledged and read in evidences

67. Reglister and clerk {o receive and dcposlt.
papers,

'68. Iow to be Indorsed, filed and- kept.

69. Yapers, &c., how wlthdmwn,-&c.. ’

70, Papers, &c., open to examination.

71. When certificate of officer to be evidence
of loss of document, &c.

72. When witness not to be excused from an-
swering questlons ; whien shall be. '
73. Proof of loss uf instrument how rebutteds

74. Party may recover on lost note, &c.
76. Bond to be exccuted to adverse party.'
76, Account books evidence.
77, When to be proved by oath, agem, &
- 78. When leger to be produced, -
79. Entries by deceased person.
80. Written instrument purporting to have
been signed, to be evidence. .
81. Justice’s docket to be evidence before him.
82. Transcript from justice’s docket to be evi-
dence in the courts, .
83. When clerk’s certificatd necessary.
84, What proccedings may be proved by oath
of Justice. .
85. Possession of, not evidence of indorsement,
86. Noticcs may be given to agents, &c.
87. Depositions taken out of the territory, to
be before Justices
88. Certificates of land officers to be evidence.
89. Recorded deeds, &c., when to be evidence,
90. Before whom oaths may be taken.
91, When witness may aflirm.
92. When the court may adopl other than the
+ . usual mode of swearing,
93, When the court may adopt other than thoe
usual mede of swenring.
‘91, Court may examine infants, &c., to ascer-~
tain their capacity.
95. Oaths may be taken in any of usual forms,

OF THE ISSUING AND SERVICE OF SUBPENAS, AND THE LIABILITY OP
“’ITNL&SES THEREON.

Sec. 1. Every clerk of a court

of record, and every justice of the

peace may issue subpeenas for witnesses in ‘all civil cases pending be-.
fore the court, or before’ any magistrates, arbitrators, or other persons
authorized to examinc witnesses, and the subpeenas shall be iu the form
heretofore-adopted and commonly used.

See. 2. Such subpeenas may be served by any person by exhibiting

and recading it to the witness, or by

giving him a copy thereof or by

leaving sucl copy at the place of his abode.
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Sec. 3. No person shall be obliged to attend ay witness unless the
fees are paid or tendered to him which.are allowed by law for one day’s
attendance as a witness, and for traveling to and returning from the
place where he is required to attend. )

Szc. 4. If any person duly subpenaed and obliged to atiend as a
witness, shall fail so to do, without any reasonable excuse, he shall be
liable to the aggrieved party for all damages occasioned by such failure,
to be recovered in a civil action.

Sec. 5. Such failure to attend as a witness in any court of record,
shall also be considered a contempt of the court, and may be punished
by a fine not exceeding twenty dollars,

Sgc. 6. The court in such case may issue an attachment to bring
such witness before therh to answer for the contempt, and also to testify
as & witness in the cause in which he was subpeenaed. :

OF TAKING THE TESTIMONY OF WITNESSES WITHIN TIHIS TERRITORY.

Sec. 7. Depositions may be taken in the manner and according to
the regulations provided in this chapter, to be used before any magis-
trates or other persons authorized to examine wilnesses in any other
than criminal cases.

Sec. 8. When a witness whose testimony is wanted in any civil
cause pending in this territory, shall live more than thirty miles from
the place of trial, or shall be about to go out of the territory and not to
return in time for trial, or is so sick, infirm or aged as to make it prob-
able that he will not be able to attend at the trial, his deposition may
be taken in the manner hereinafter provided.

Skc. 9. At any time after the cause is commenced by the service

of process or otherwise, or-after it is submitted to arbitrators or ref-
erees, either party may apply to any justice of the peace, who shall is-
sue a notice to the adverse party, to appear before the said justice, or
any other justice of the peace, at the time and place appointed for
taking the deposition, and to put such interrogatories as he may think
fit. -

Sec. 10. The said notice may be served on the agent or attorney
of the adverse. party, and shall have the same effect as if served on the
party himself. ‘

Sec. 11. When there are several persons plaintiffs or defendants,
or parties on either side in the cause, a notice served on either of them
shall be sufficient. : : )

See. 12.  The notice shall be served by delivering an attested copy
thereof to the person to be notified, or by leaving such copy at his place
of abode, allowing in all cases not less than twenty-four hours after
such notice before the time appointed for taking the -depositions, and
also allowing time for his travel to the place appointed aiter being noti-
fied, not less than at the rate of one day, Sundays excepted, for every
twenty miles travel. :

Szc. I3. The written notice before prescribed may be wholly omit-
ted if the adverse party or his attorney shall in writing waive the right
to it. :

Skc.-14. The deponent shall be sworn to testify the truth, the
whole truth, and nothing but the truth, relating to the cause for which
the deposition is taken, and he shall then be examined by the parties if
they think fit, or by the justice, and his testimony shall be taken in
writing. -

Sec. 15, The party producing the deponent shall be allowed first
to examine him, either upon verbal or written interrogatories, on all
points which he shall deem material, and then the adverse party may
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examine the deponent in like manmner j after which -either parly muy

propose such further interrogatories as the case may requlre

Skc.. 16.  The deposition “shall be written by the justice or by the
deponent, or by some disinterested person, in the presence and under
the direction of the justice, and it shall be carefully 1ead to or by the
deponent and shall then be subscribed by him.

Sec. 17.  The justice shall annex to the deposmon a certlﬁcate sub-
stantially as follows : ,
Territory of Minnesota,

County of - ’

I, A. B,, justice of the peace in and for sald county, do. hereby certi-
fy that the above deposition was taken before me, at my office in -the

in said county, on the day of :

18 ,at o’clock, ; that it was taken at the request

of the plaintiff, (or defendant) upon verbal (or written) interrogatories ;.

that it was reduced to writing by myself, (or by-deponent, or by :
, a disinterested person, in my presence and under my

direction,) that it was taken to be used in the suit of A. B. vs. C. D,,

’ court, and that-the reason for taking 1t

was (here state the true reason, ) th'\t attended at

the taking of said deposition, (or that a notice, of which the annexed is-

a copy, was served upon him on the day of

18 ;) that said.deponent before examination was sworn to testlfy the
truth, the whole truth-and nothing but the truth, relative to the said
cause, and that the said deposition was carefully read to (or by) said
deponent, and then subseribed by him.

Dated at the day of one

A. B, justice of the peace.

Sec. 18, The deposition shall be delivered by the. justice to the
court or arbitrators, or referees, before whom the cause is pending,
or shall be inclosed and sealed by him, and directed to them, and shall
remain sealed, until opened by said court, or the clerk ther eof or albl-
trators, or referees

Sec. 19. No depositions shall be used if it shallappear that the rea-
son for taking it, no longer exists ; Provided, however, That if the party
producmg the deposmon, in such case Shdll show any sufficient cause
then existing for using such deposition, it may be admitted.

Sec. 20. Lvery objection to the competency or credibility of the
deponent, and to the propriety of any question put to him, or of any an-
swer made by him, may be made when the deposition is produced, in
the same manner as if the witness was personally examined on the tri-
al; Provided, That all objections to any interrogatory shall be made be-
foxe it is answered and if the interrogatory is not withdrawn, the ob-
jection shall be notcd in the deposition, or otherwise the ob_]ectlon shall
not be afterwards allowed.

Sec. 21, When the plaintiff in any suit shall discontinue it, or the
suit shall be. dismissed for any cause, and another suit shall aﬁerwal d
be commenced for the same cause between ihe same partiés, or their
respective representatives, all depositions lawfully taken, for the first
suit may be used in the second, in the same manner, and subject to the
same conditions and objections as if originally taken for the sccond suit 3
Provided, That the deposition shall have been duly filed, in the coml,
where th(, first -suit is pendmg, and shall remain in the custody of the
court, from the termination of the first suit, until the-commencement
of the second.

Skc. 22. When a suit shall have been appealed from one court to
another, all depositions lawfully taken to be used in the court below,
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may be used in the appellate court in the same manner, and subject to
such exception for informality or irregularity, and none other, as were

taken to such-depositions in writing in the court below. '
Sec. 23. The court may from time to time make such rules as they
shall find proper and convenient, as to the time and manner of filing
depositions,- and_ the safe keeping thereof, and any other regulations
concerning the taking and using of depositions, which may not be in-
_consistent with-the provisions of law. -
. Sec. 24.  Any witness may be subpeenaed and compelled to give his
depositon, at any place within twenty miles of his abode, in like man-
ner, and-under the same penalties,as he may be subpoenaed and com-

pelled to attend as a witness in any court.
OF TAKENG THFE TESTIMONY OF WITNESSES OUT OF THIS TERRITORY.

Src. 25. The deposition of any witness without this territory, may
be taken under a commission, issued to one ormore competent persons,
in any state or country, by the court in whichthe cause 1s pending, and
the deposition may beused in the same manner, and subject to the same
conditions and objections, as if it had been taken in this territory,

Sec. 26.° No commission shall be issued, to take testimony out of
this territory, cxcept when the following requisites are complied with :

1. When an issue has been joined in a civil action in a court of re-
cord in this territory : c -

2. When it shall -appear on the application of either party to such
action, that any witness not residing in this territory, is material in the
prosecution or “defence of such action, and where it shall also appear
upon snch application, that due notice of such application, was served
on the adverse party at least ten days before such application is made.

Src, 27. Lvery such deposition, shall be taken upon written inter-
rogatories, to be exhibited to the adverse party, or his attorney, and cross
interrogatories to be filed by him if he shall think fit.

Src. 28. The court may make rules as to the issuing of commis-
sions, either in vacation or term time, and the filing of interrogatories,
and all other matters relating to depositions taken out of theterritory;
Provided, That such rules be not ‘inconsistent with the provisions of
law. : ..

“See. 29, All depositions and affidavits taken out of the territory,
in any other manner than is prescribed in the preceding sections, if ta-
-ken before any notary public, or other person authorized by the laws of
any state or country, to take depositions, may be admitted or rejected in
the diseretion of the-court: Provided, That no such deposition or affi-
davit shall be admitted, unless it appear that the adverse party had
sufficient notice of the taking thercof, and opportunity to cross examine
the witness. :

OF PROCEEDINGS TO PERPETUATE THE TESTIMONY OF WITNESSES WITH~
- o IN THIS TERRITORY.

Src. 80. When any person shall be desirous to. perpetuate the tes-
tinony-of ‘any witness, he shall make a. statement in writing, setling
forth briefly, and substantially, his title claim or interest, in or to the
subjeet concerning which he desires to perpetuate the evidence, and
the names of all other persons interested, or supposed to be interested
therein, and also the name of the witness proposed to be examined, and
shall deliver the said statement to the judge of a court of record, re-
questing him to take the deposifion of the said witness.

See. 31, The said jndge shall thereupon cause notice fo be given
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L 8
of the time and place appointed for taking the deposition, to all persons
mentioned in the said statement, as intercsted in the case, which notice
shall be given in the same manner as is prescribed in this chapter, res-
pecting notice upon taking a deposition in this territory, to be used in
any cause here pending. : :
Szc. 32. The deponeént shall be swornand examined, and his deposi-
tion shall be written, read, and subscribed in the same manner as is pre=
scribed respecting the gther depositions before mentioned, and the judge
shall annex thereto a certificate under his hand, of the'time and manner
of taking it, and that it was taken in perpetual remembrance of the .
thing, and he shall also insert in the certificate, the names of the per-
sons at whose request it was taken, and of all those who were nolified
to attend, and of all those who did attend the taking thereof. ‘
Sec. 33. The deposition with the certificate, and also the written
statement of the party at whose request it was taken, shall, within nine-
ti days after the taking thercof, be recorded in the registry of deeds in
the county where the land lies, if the deposition relates to real estate,
otherwise in the county where the parties, or some of them reside.
Sec. 84. 1Ifany suit shall, cither at the time of taking such deposition,
or at any time afterwards, be pending between the person at whose re-
‘quest it was taken, and the persons named in the written statement, or
any of them who were notified as aforesaid, or any person claiming un- -
der either of the said parties respectively, concerning the title, claim,
or interest set forthin the statement, the deposition so taken, or a certi-
fied copy of it from the registry of deeds, may be used in such suit, in
the same manner and subject to the same conditions and objections as if
it had been originally taken for the said suit. : '
Sec. 35. Any witness may be subpeenaed and compelled togive his
deposition in perpetual remembrance of the thing, as before prescribed,
in like manner and under the same penalties as are provided in this.chap-
ter, respecting other depositions taken in this territory.

OF PROCEEDINGS TO PERPETUATE THE TESTIMONY OF WITNESSES OUT
OF THIS TERRITORY.

Sec. 36. Depositions to perpetuate the testimony of witnesses liv-
ing without the territory, may be taken in any state, or in any foreign
country, upon a commission to be issued by any court of record in the
manner hereinafter provided. .

Scc. 37. The person who proposes to take the deposition, shall ap-
ply to any such court, and file therein a statement like that before pre-
scribed to be delivered to the judge or justice of the peace, upon ta-
king such a deposition within this territory, and if the subject of the
proposed deposition relate to real estate within this territory, the state-
ment shall be filed in the county where the lands, or any part thereof
lip(]s; otherwise in the county where the parties, or some of them re-
side. : :

Sec. 38, The court shall order notice of such application and state-
ment, to be served on all the persons mentioned therein as adversely
interested in the case, and living within the territory, which notice shall
be served fourteen days at least before the time appointed for hearing
the partics. )

Sec. 39. If; npon such hearing of the parties, or of the applicant
alone, should no adverse party appear, the court shall be satisfied that
there is sufficient cause for taking the deposition, they sktall issue a com-
mission therefor, in Jike manner as for taking a deposition to be used in
any cause pending in the same court.

Sec. 40. The deposition shall be taken upon written interrogatories,
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filed by the applicant, and cross interrogatories filed by any parly ad-
versely interested, if he shall think fit; and it shall be taken and re-
turned substantially in the same manner as if taken to be used in any
cause pending in the same court.

Szc. 41. The person who proposes to take the deposition, may, at
his election, file his statement in the clerk’s office in vacation, and may
cause notice thereof to be given to the persoris therein named as ad-
versely interested, by serving themn with an attested copy of the said
statement, fourteen days at least before the next termof the court; and
the court may thereupon proceed to hear the parties, and to issue the
commission as before provided. :

Sec. 42. The supreme court may, from time to time, make rules as
to taking depositions, to perpetuate the testimony of witnesses without
the territory when taken under a commission from any court of record,
and as to the filing and recording of such deposition: Provided, Such
rules, be not inconsistent with the provisions of law.

Src. 43. All depositions to perpetuate the lestimony of witnesses
taken at any place without this territory, according to the provisions of
this chapter, may be used in like manner as if taken within this ter-
ritory.

PROCEEDINGS TO PERPETUATE THE TESTIMONY OF WITNESSES. WITHIN
AND WITHOUT THIS TERRITORY, AS AGAINST ALL PERSONS.

Src. 44. Depositions to perpetuate the testimony of witnesses with-
in or without this territory, so that the same may be evidence against
all persons, may be taken upon a commission to be issued, after public
notice, by any court of record.

Sec. 45. The person who desires to have such deposition taken, may
apply to any such court.in the manner before preseribed, in the case of
“taking a deposition to perpetuate the testimony of a witness living with-
out the territory, and all the proceedings thereon, shall be the same as
are prescribed in the case last mentioned.

Sec, 46.  The court shall, in addition to the proceedings so before
prescribed, inquire upon the oath of the applicant, or otherwise, in their
discretion, as to all persons known or supposed to be interested in the
case, and shall in the commission direct the commissioner or commis-
sioners, to publish in such newspaper or newspapers, within or without
the territory, or both, or in such other manner as the court shall con-
sider most effectual, such notice of the time and place of taking such
deposition, and of the subject matter thereof as the court shall think
proper ; which notice shall be addressed specially by name to all persons
who are known or supposed to be interested in.the case, and generally
to all others, that they may attend and propose cross interrogatories to
the witness ; and the court may also require personal notice of the time
and place of taking, and of the subject matter of such deposition, to be
given to such persons, and in such manner, as under all the circumstan-
ces shall seem proper. .

-Sec. 47. Such deposition having been taken and returned to the court
by whose order the commission issued, and being-found by the court
to have been taken according to law and the directions contained in the
commission, the court.shall order it to be recorded within thirty days,
in the registry of deeds for the county in which the land lies, if the
deposition relate to real estate, otherwise in the county in which the
parties or some of them reside.

Sec. 48. Any deposition taken and recorded under the provisions
of the four preceding sections, or a certified copy thereof from the reg-
istry may be used by the person at whose request it was taken, or by
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any person claiming under him, against any person whatever in any
suit or proceeding herein slmll be bxought in question the title claim
or interest set forth in the statement upon-which the commission. was
founded, in the same manner and subject 1o the same conditions and
objections as if -it.-had been originally taken for said suit or proceeding.'

OF DEPOSITIONS TAKEN IN THIS T ERRITORY. TO BL‘ USED IN COURTS OF
* . OTHER STATES AND COUNTRIES.

Sec. 49,  Any witness may be subp(e1med~a11d compelled .in like
manner, and under the same penalties as are prescribed in this chapter,
to give his deposition in any cause pending in a court in any state or
government, which deposition may be taken before any. justice: of the

“peace in this telrltorv, or before any commissioners that may’ be ap-

pointed under the 'mthorlty of the state or government in which the
suit is pending ; and if the depositioti is taken before such commission-
ers, thie witness nay be subpeenaed and compelled to appear befme them
by process hom any JLISthO of the pcacc in this terntmy -

OF THE COMI‘EITNCY OF CERTAIN PERSONS AS \VITNESSES.

Src. 50. A witness'is a person whose declaration under oath is
received as evidence for any purpose, -whether such declaration be
made on oral examination or by dcposltlon or affidavit, .

Sec. 51. All persons without exception, otherwise than as spemﬁed
in the next two sections, who having the power and faculty to. perccive
and making known thelr perceptions to others, may be witnesses.
Thercfore ncither parties nor other persons who have an interest in the
cvent of an action or proceeding are excluded, nor those who have been
convicled of a erime, nor persons on account ol' their opinions on mat-
ters of religious belief’;. lthough in every case the credxblhty of the
witness may be drawn in question.

Suc. 52. The following persons are not compctent totestily in any
action or proceeding :

. 1.-Those who are of unsound mind or mtoucated at the lime of their
produchon for examination :

-2. Children under ten years of age, who appear incapable of receiv-
ing just impressions of the facts respecting w]nch they are examined
or of relating them truly.

-Sre. 53, There are particular relations in \vlnoh it is the policy of
the law to encourage confidence and to preserve it inviolate; thercfore

_a person cannot be examined as a witness in the following cases:

1. A husband cannot be-examined for or against- his wife, without
her consent ; nor a wife for or agamst her husband, without his con-
sent; nor can either during the marriage or af'terwards be, without the
consent of the other, examined as to 'my communication made by one

-to the other during the marriage ; but this exception does not. apply “to

a civil action or procccdmg by one against the other; nor to a criminal
action or proceeding for a crime committed by one against the other:

2. An attorney cannot, without the consent of his client, be exam-
ined as to any communication made by the client to him, or his advice
given thercon in the course of professional duty :

3. A clergyman or priest cannot, without the consent of the pcrson
making the confession, be ex 1mmed as to the confession made to him
in his professional character, in the course of discipline enjoined by the
church to which he belongs: :

4. A regular physician or surgeon cannot, without the consent of
his patient,-be examined in a civil action, as to any information acquired
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or CVIDENCE.

in attending the patient, which was necessary to enable hitn to plescube
or act for the patient:

5. A public officer cannot be eximined as to communications made
to liimr in official confidence, when the public interest would suffer by
the disclosure. :

AOF THE ]’RII\'TEAD STATUTES OF YILIS T}JRRITORY, OF THIE RECORDS AND
PROCEEDINGS OF COURTS, AND THE LAWS OF OTHER: STATES, AND OF
YOREIGN LAWS, AS EVIDENCE. T
Sec.. 54.  The records and judicial procecdings ol any court of any

state or terrifory or of the United States, shall be admissable in evi<

dence, in all cases in this territory, when authenticated by the attesta-

tion of the clerk prothonntary or other officer having charge of lhe :

records. of such court, with the seal of such court annexed.

- Sec. 55  The prmted copies of all statutes, acts, and resolves of
this territory, whether of-a public or private nalure, ‘which shall be
published under the authonty ol the territory, shall be admitted as suf-
ficient evidence thercof in ali courts of an, and on all occasions what-
soever.

Seec. 56. Printed copies of the statute laws of any state or tcrrltorv
of the United States, if purporting to be published under the authority
of their respective governments, or.if commonly admitted and read as
cvidence in their courts, shall be admitted in all courts of law and on all
other occasions in this territory as prima fucia evidence of such laws.

Sec. H7. The unwritten or common law of any state or territory
of the United States, may bé proved as facts by parole evidence, and
the books of reports of cases, adjudged in Lhmr courts, may also be ad-
mitted as evidence of such law.

Stc. 58. The existence and the tenor, or effect of all foreign ]aws,
may be proved as facts, by parole evidence, but if it shall appear that
the law in question is contained in a written statute or code, the court
may in their discretion, reject any evidence of stch law, that is not ac-
companied by a copy’ thereof.

SIILE EXEMPLIFICATION OF JUSTICES’ JUDGMENTS IN OTHER STATES.

Src 59. An e\emphhcatlon of a judgment rendered: by any ]ustu,e
of the peace, in any state -or territory, of the United States, officiall
certified by such justice as a full and correct copy of all the proceedings
in that casc from his docket, with a certificate of magistracy thereon,

signed and authenticated by a clerk of a court of record in the county,.

where such judgment was rendered, with the seal thereof atiached, shall
be good and legal evidence in any court or legal proceedings in this ter-
ritory to provc the facts contuined in such exemplification.

DOCUMENTARY EVIDENCE AND THE PRESERVATION THREOF ETC.

Sec. 60. When notice of any application fo any court, or judicial
officer for any proceeding authorized by law, is required to be. published
in one or. more newspapers, an affidavit of the printer of such news-
paper, or of his foreman or principal clerk, annexed to a printed copy
of such notice, taken from the .paper in which it was published, and
specifying the time when, and the paper in which such notice was
published may be filed with - the_proper officer of the court, or with the
judicial officer before whom such proceeding shall be pendmg, at any
time within six months after the last day of the publication of such no-
tice, unless sooner specially required. S
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OF EVIDENCE.

Sec, 61, When any notice of a sale of real property is. required by
law, to be published in any newspaper, an affidavit of the printer of
such newspaper, or of his foreman or principal clerk, annexed to a
{)rinted copy of such notice, taken from the paper in which it was pub-
ished, and specifying the times when, and the paper in which such no-
tice was published may be filed at any time within'six months after the
last day of such publication with the register of deeds in- the county in
which the premises sold are situated, . - S

Skc. 62. The original aflidavit so filed pursuant to the last two
preceding seclions and copies thereof, duly certified by the cfficer in
whose custody the same shall be, shall be presumptive evidence in all
¢ases, and in every court or judicial proceeding, of the facts contained
in such aflidavit, . : . )

Sec. 63. The aflidavit of the printer, or foreman of such printer, of
any public newspaper published in this territory, of the publication of
any notice or advertisement which by any law of this territory shall be
required to be published in such newspaper, shall be entitled to be read
in evidence in all courts of justice in this territory, and in all proceed-
ings before any officer, body, or board, and shall be prima facia evidence
of such publication, und of the facts stated therein. .

Sec. 64, Whenever a certified copy of an affidavit, record, docu-
ment or other paper, is allowed by law to be evidence, such copy shall
be certified by the officer in whose custody the same is required by
law to be, to have been compared by him with the original and to be a
correct transeript therefrom ; and if such officer have any official seal
by law, such certificate shall be authenticated by such ‘seal.

Sec. 65. But the preceding section shall not be construed to require
the affixing of the seal of a court to any certified copy of a rule
or order made by such court, or of any paper filed therein, when such
copy is used in the same court or before any officer thereof.

Sec. 66. Every written instrument except promissory notes, and
bills of exchange, and except the last wills of deceased persons may be
proved or acknowedi;ed in the manner now provided by law for taking
the proof or acknowledgment of conveyances of rcal estate, and the cer-
tificate of the proper officer indorsed thereon; shall entitle such
instrument to be read in evidence in all courts of justice, and all pro-
ceedings before any officer, body or board, with tlie same effect, and in
the same manuer as if such instrument were a conveyance of real estate.

Sec. 67. The register of deeds, and the clerk of any court of record
in every county of this territory, upon being paid the fees allowed there-.
for by law, shall receive and deposit in their offices respectively, any
instruments or papers which any person shall offer them for that pur-

pose, and if required, shall give such person a written receipt therefor.:

Sec. 68. Such instruments or papers, shall be properly indorsed so
as to indicate their general nature.and the names of the parties thereto,
shall be filed by the officer receiving the same, stating the time when
received, and shall be deposited and keptby him .and his successors in
office, in the same manner as his official papers, in some place separate
and distinct from such papers.

Sec. 69. The instruments or papers so received and deposited, shall
not be withdrawn from such office, éxcept on the order of some court
for the purpose of being read in evidence 'in such court, and then to be
returned to such office ; nor shall they be delivered without such order,
to any person, unless upon the written order of the person who depos-
ited the same, or his executors or administrators.

Sec. 70. Such instruments or papers so deposited, shall be open

to the examination of any person desiring the same, upon the payment of

the fees allowed by law.
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OF EVIDENCE.

See. T1.  Whenever any officer to whom the legal custody of any .

documents, instrument or paper shall belong, shall certify under his of-
ficial seal, that he has made diligent examination in his office, for such

aper, instrument, or document, and that it cannot be found, such cer-
tificate shall be presumptive evidence of the fucts so certified in all causes,
matters, and proceedings, in the same manner and with the like effect
as if such officer had personally testified to the same in the court, or be-
fore the officer before whom such cause, malter or proceeding may. be
pending. g

OF THE PRIVILEGE OF WITNESSES IN CERTAIN CASES.

Sec. 72. Any competent witness in a cause, shall not be excused
from answering a question relevant {o the matter in issue, on the ground
merely that the answer {o such question, may establish or tend to estab-
lish that such witness owes a debt or is otherwise subject to a civil suit ;
but this provision shall not be construed to require a witness to giveany
answer which will have a tendency to accuse himself of any crime or
misdemeanor, or to expose~him to any penalty or forfeiture, nor in any
respect to vary or aller any other rule respecting the examination of
witnesses.

OF THE LOSS OF INSTRUMENTS AND PROCEEDINGS THEREON.

Sec. 73. Whenever a parly lo any action, shall have been permit-
ted to prove by his own oath, the loss of any instrument, in order to ad-
mit other proof of the contents thereof, the adverse party may also be
examined by the court, on oath to disprove such loss, and to account for
such instrument.

Sec. 74. In any suit founded on any negotiable promissory note, or
bill of exchange, or in which such note, if produced, might be allowed
as a set off in the defence of any suit, it it appear on the trial that such
note or bill was lost while it belonged to the party claiming the amount
due thereupon, parole or other evidence of the contents thereof may be
given on such trial, and notwithstanding such note or bill was negotia-
ble, such party shall be entitled fo receive the amount due thereon, as
if such note or bill had been produced.

Sec. 75. But to entitle a party to such recovery, he shall exceute a
bond to' the adverse party, in a penalty at least double the amouut of
such note or bill, with two sureties to be approved by the court in which
the trial shall be had, conditioned to indemnify the adverse party, his

heirs and personal representatives, against all claims by any other per-:

sons on account of such note or bill, and against all costs and expenses
by reason of such claim. :

OF ACCOUNT BOOKS, INSTRUMENTS, AND JUSTICES’ DOEKETS AS EVI-
DENCE,

Sec. 76. Whenever a party in any cause or proceeding, shall pro-
duce at the trial his account books, and swear that the same are his ac-
count books kept for that purpose, that they contain the original entries
of charges for goods, or other articles delivered, or work and labor or
other services performed, or materials found, and that such entries are
just to the best of his knowledge and belief, that said entries are in his
own hand writing; and that they were made at or about the time said
goods or other articles were delivered, said work and labor or other sex-
vices were performed, or said materials were found, the party offering
such book or books as cvidence, being subjeet to all the rules of cross

61 '
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OF EVIDENCE.

examination by the adverse party, that would be applicable by the rules
to any other witness, giving testimony relating to said book or books, if
it shall appear upon the examination of said party, that all of the inter-
rogatories in this section contained, are satisfactorily established in the
affirmative, then the said book or books shall be received as prima facia
evidence in proof of the charges therein contained,

See. 77. Whenever the original entries mentioned in the preceding
section, are in the hand writing of an agent, servant, or clerk of the
party, the oath of such agent, servant, or clerk, may in like manner be
admitted to verify the same, and said books shall be testimony in the
same manner as the books mentioned in the preceding section: Provided,
That such books mentioned in this and the preceding section, shall not
be admitted as testimony of any item of money delivered at one time,
exceeding five dollars, or of money paid to third persons, or of charges
for rent.

Sec. 78. Where a book has marls which show that the items have
been transferred to a leger, the book shall not be testimony unless the
leger be produced. ’

Sec. 79. Any entries madeina book bya person authorized to make
the same, he being dead, may be reccived as evidence in a case proper
for the admission of such book as evidence.

Sec. 80. Every written instrument purporting to have been signed
or executed by any person, shall be proof that it was so signed or exe-
cuted, until the person by whom it purports to have been signed or ex-
ecuted, shall deny the signature or execution of the same by his oath or
affidavit; but this section shall not extend to instrumients purporting to
have been signed or exccuted by any person who- shall have died pre-
vious to the requirement of such proof. '

Sec. 81. Whenever it shall become necessary in an action before a
justice of the peace, to give evidence of a judgment, or other proceed-
ing had before him, the docket of such judgment, or other proceeding,
or a transcript thereof certified by him, shall be good evidence thereof
before such justice. '

Sec. 82, A transeript from the docket of any justice of the peace
of any judgmient had before him, of the proceeding in the case previous
to such judgment, of the execution issued thereon if any, and of the re-
turn to such execution if any, when certified by such justice, shall be
evidence to prove the facts contained in such transeript in any court in
the county where such judgment was rendered. o

Skc. 83. To entitle such transcript to be read in evidence in a
different county than that in which the judgment was rendered, or the
proceedings originated, there shall be attached thereto or indorsed there-
on a certificate of the clerk of the district court of the same county in
which such justice resides, under.the seal of said court, specifying that
the person subscribing such transcript was at the date of the judgment
therein mentioned, a justice of the peace of such county.

Sec. 84. The proceedings in any cause had before a justice, not re-
duced to writing by said justice, nor being the contents of any paper or

“document produced before said justice, unless such papér or document

be lost or destroyed may be proved by the oath of the justice. In
case of his death or absence they may be proved by producing the orig-
inal minutes”of such procecding entered in a book kept by such justice,
accompanied by proof of his hand wriling; or they may be proved by
producing copies of such minutes sworn to by a competent witness, as
having been compared by him with the original entries, with proof that
such entries were in the hand writing of the justice.
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OF EVIDENCE.
MISCELLANEOUS PROVISIONS,

Sec. 85, In all actions brought on premissory notes or bills of ex-
change Dy the indorsee, the posscssion of the note shall be prima facia
cvidence that the same was indorsed by the persons by whom it pur-
ports to be indorsed.

Src. 86.  All notices required by this chapter to be given to or by
an adverse party, may be given by or to the agent or attorney of the
said parly. .

Sec. 87. The depositions of persons out of this territory, to be used
in cases before justices of the peace within this territory, may be taken
in the same manner, and under the same regulations as depositions are
now authorized by law, to be taken of persons within this territory,
and shall be subject to the same exceptions: Provided, That in no case
shall more than forty days notice of the taking of such depositions be
requiygdito be given to the adverse party.

Sec. 88. The receiver’s receipt or certificate of purchase of public
lands, signed by the receiver, and under the official certificate of any
register or receiver, of the entry or purchase of any tract or tracts of
land, or of the location of any tract or tracts by a military land warrant,
shall be prima facie evidence in court in this territory, that the title of
the lands mentioned or described, in said receipt or certificate is in the
person or persons named therein, his, her, or their heirs, or assigns ;
but the said certificate shall not be construed to apply to cases in which
the land was held, owned, or occupied by any person or persons as
mineral ground at the time of said entry, and on which discoveries of
lead or copper ore had'been made: Provided, The same be held by the
original claimant, or his legal or equitable assignee.

See. 89.  All deeds, morigages, or other instruments in writing,
relating 1o real estate situate within this territory, which shall have
been recorded in the office of any register of deeds before this section
shall take effect, purporting to have been acknowedged or proved with-
out this territory, and having upon them substantially ihe ordinary form
of a certificate of acknowledgment or proof, purporting to have been
signed by some officer in another state or country shall be deemed
prima facie in all legal proceedings to have been acknowledged or
proved, (as the case may be,) before the proper officer and in conform-
1ty with the laws of such state or country, where it purports to have
been acknowledged or proved ; and the records of all such deeds, mort-
gages, and instruments, certificate of acknowledgment or proof may be
read in evidence, in like manner and with the same cffect as the orig-
inals, : ‘

OF ADMINISTERING OATHS,

Sec. 90, Whenever any oath or affidavit is or may be required or
authorized by law, (except oaths to jurors and witnesses in the trial of
a cause, and such other oaths as are required by law to be taken before
particular officers,) the same may be taken before any judge, judge of
probate, clerk of any court of record, notary public, or justice of the
peace ; and when certified by any such officer to have been taken before
him, may be read and used in any court of law or equity, of record or
not of record, within this territory, and before any officer, judicial, ex-
eculive or administrative.

Sec. 91. Every person who shall declare that he has conscientious
scruples against taking an oath, or swearing in any form, shall be per-
mitted to make his solemn declaration or affirmation.

Sec. 92, Whenever the court Lefore which any person shall he

5]
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offered as a witness, shall he satisfied that such person has any pecul-
iar mode of swearing, which is more solemn and obligatory in the opin-
ion of such person, than the usual mode, the court may in its discre-
tion, adopt such mode of swearing such person.

Sec. 93.  Every person believing in any other than the christianre-
ligion, shall be sworn according to the peculiar ceremonies of lus reli-

.glon, if there be any such ceremonies.

Sec. 94. The court before whom an infant, or a peraon appannﬂy
of wealk intellect, shall be produced asa witness, may examine such per-
son to ascertain his capacity, and whether he understands the nature
and obligations of an oath;jand any court may inquire of any person,
what are the peculiar ceremonies observed by him in swearing, which
he deems most obligatory.

Srec. 95. In all casés in which an cath or affidavit is required or
authorized by law, the sane may be taken in any of the usygl forms,
and every person swearing, affirming, or declaring in any sudl®mform,
shall be deemed to have been lawfully sworn, and to be guilty of per-
jury, for corruptly or falsely swearing, affirming or declaring in any
sich form.

CHAPTER 96.

OF ARBITRATIONS.

’

SECTION SECTION
1. Controversy may be submitted to arbitra-| 12, Award may be accepted, refected or re-
1OTE. committed,

2. When submission not {o be made.
3. Parties to make agrcement of submission;
form ‘of agreement.

4, Agrecement to submity, what to contain.

6. Submission not to be revoked.

6. To appoint a time and place for the hearing,
. Arbitrators to be sworn,

8. Award made after time fixed by parties not

13. On what grounds party may move court {o
set aside award.

14. In what cases court may alter award.

16. Award when to be returned to court.

16. Judgment how rendered ; costs how taxed.

17. Record of judgment how made.

18. Record how tiled and docketed, &c.

19. Arbitrators may make award concerning

to have effect.
9. Award to be in writing.
10, To be delivered to the clerk.

CorlS,
20. Court may enforce judgment.
21. Arbitrators may administer oaths,

11. Court to have cognlzance of award., =

Src. 1. All controversies which might be the subject of a personal
action at Jaw, or of a suit in equity, m'ly be submitted tothe decision of
one or mere arbitrators in the manner provided in this chapter.

Sec. 2. No such submission shall be made respecting the claim of
any person, to any estate in fee, or for life to real estate, but any claim
toan interest for a term of years, or for one year or less, in real estate, and
controversies respecting the partition of lands between joint tenants, or
tenants in common, or concerning the boundaries of lands, or concern-
ing the admeasurement of dower, may be submitted to '1rb1tratlon.

Sce. 8. The parties shall appear in person, or by their lawful agents

<o



