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MINNESOTA TERRITORIAL STATUTES 1851

THE COURT OF CHANCERY.

3. The case mentioned in the last section:
4. A copy of the entries upon the minutes of the court, relating to
the accusation and the proceedings thereon, including the order of sus-

pension or removal.
Sec. 31.

Any court except a justice’s court, may suspend an attor-
y J 3 p

ney and counsellor from practicing therein, for any of the causes men-
tioned in section nineteen, for a period not beyond the adjournment of

- the next general term of the supreme court in the territory ; the order
of suspension must state the cause thereof, and must be entered upon
the minutes, and a certified copy thereof transmitted by the court by
which it is made, to the next general term of the supreme court in the
territory, which may proceed thercon against the person suspended, in
the manner provided in this chapter.

"CHAPTER 94.

. . OF THE COURT

OF CHANCERY.

SECTION .
1. District courts to have chancery jurisdiclion,
2, Jurisdiction of the court in suits in chan-
cery. .
3. Jurisdiction of the court In suits {n chan-
cery.
4. Regular and special terms of courts of chan-
cerye.
6. Application to court of chanceiy how made.
‘ 6;'Complalnant may Insert any number of de-
~ fendants.
7. Set off allowed,
* 8. Costs allowed wlicn pleadings.are prolix.
9. When bills of discovery may be filed.
-10. Answer not to be used against defendant
on indictment,
11. Process how tested.
12.-Subpeena how served,
13. Order for defendant to plead, answer or
demar.
14. Who deemed absent defendants; order to
appear how made.
15. When complainant may reply to plea.
16. Proceedings in case of demurrer.
17, When plea or demurrer is overruled defend-
ant must answer.
+ 18, When plea allowed complalnant to pay
costs.

19. Proceedings where exceptions are taken to |

answer, .

20. Complainant to pay costs if exceptions are
" overruled.

21. Proceedings when cross bill is filed.

22. Bill before whom sworn to.

23. Rules by consent how entered. -

SECTION
24, Amendments how made.
26. Cause when at issue.
26, Defendant may interrogate complainant.
27. Issues of fact how tried,
28. Bill when to be dismissed.
29. Proceedings if defendant do not appear,
30. In what cases complainant required to give
bond after decree.
31. Force and effect of deeree in chancery.
32. Decree necd not Le cnrolled, papers how
filed.
33. Decree to transfer real estate, effect of.
34. Recelver not appelnted untli after notice.
35. Supreme court may makerules of practice.
36. Supreme court may make rules of practice,
37. Judge may make order of reference.
38. Courts may have power to enforce decrees
and orders by attachment, &c.
39. Writs of ne exeat when to be issued.
40. When writ not to be granted.
41. When the writ may be discharged.
- 42. Injunction when to be granted.
43, Writ of, when made returnable,
44. When writ not to ke granted.
46, When wrlt not to be granted.
46. When not granted after judgment.
47. Money paid into court, how and when paid
out. ,
48. When injunction to stay proceedings, may
be renewed.
49. When injunction may issue to stay pro-
ceedings at law.
60. Damages how ascertalned.

461

Tn what cases olher
courts may suspend
and their duties
thercon.




. MINNESOTA TERRITORIAL STATUTES 1851

462

District courts to .
have chancery Ju-
risdiction.

Jurisdiction of the
court in suits in
chancery.

Jurisdiction of the
court in suits in
chancery.

Regular and spe-
clal terms of courts
of chancery.

Application to conrt
of chancery how
made,

Complainant may
insert any number
of defendants.

Set off allowed.

Costs allowed when
pleading are prolix.

When bills of dis-
covery may be fited,

~ THE COURT OF CHANCERY.

SECTION .

b1, Judge may dispense with a deposit of mon-
ey in court.

62. Judge may dispense with adeposit of mon-
ey fn court.

63. Complainant to give bond to defendant
before {njunction issues in certain casecs.

b64. Sufliclency of surcties how ascertained,

65. Bond and affldavit to be filed with clerk
before Injunction issues.

6. Judge may direct the dellvery of (he per-
son entltied thereto,

57. When bills may be filed for the foreclosure
of mortgages.

58, Court may decree a sale of mortgaged

premises; may compel the dellvery of the
possession of premises.

69. No proceedings can be had at law during
pendency of suite

" {SECTION

G3. Sales of mortgaged premises by whom
made. .

64, Deeds how exccnted, and the effects of, °

65. The proceeds of sale, how to be applied.

66. Surplus when not called for, to be put out
at interest.

67. Bill to be dismissed if defendant pay

" amount due. R

68. Proccedings In suit shall be stayed In cer
tain cases, '

- 69, Court may dlrect a referchce to a master

in certain cases,

70. When court to make further order founded
on decree.

71. When decree shall direct sale of the whole
premises.

%2. Proceeds in such case, how applied.

73« When court may appoint special master,

74. Appeals when and by whom taken.

5. Party, appealing to give bond.

76. Proceedings in supreme court upon appeal,

T7. When supreme court may award damages
in certain cases.

60. When other person than the mortgagor
may be made party.

61. Complainant to state in bill whether pro-
ceedings have been had at law.

62. When judgment has been had at lu\i/, no
proceedings to be had,

Src. 1. The several district courts in this territory, shall have
original jurisdiction in all matters in chancery, in which a plain, ade-
quate, and complete remedy cannot be had at law,

Sec. 2. No suit can be brought in chancery, when a remedy is -
given by civil action; the term civil action, whenever it is used in the
statute, is not intended to include suits in chancery.

Sec. 8. The court shall dismiss every suit in chancery concerning
property, where the matter in dispute, exclusive of costs, does not ex-
ceed the value of five dollars, with costs in favor of the defendant.

Scc. 4. The stated terms of the courts of chancery shall be the
same as those of the courts silting as courts of law jurisdiction, and
each of said courts shall have power to appoint as many special terms
as they may deem proper.

Sec. 5. All applications to the chancery side of said court, shall be
by bill, stating the nature and ground of the complainant’s claim, and
shall be filed in the office of the clerk of such court.

Sec. 6. The complainant may insert in his bill as many defendants
as he may think proper, though they claim under different titles, but if
any of the defendants disclaim, thie complainant shall pay costs, except
the court shall for special reasons decree otherwise.

Sec. 7. In suits for the payment or recovery of money, set offs
shall be allowed in the same manner, and with the like effect, as in
civil actions. . )

Src. 8. Whenever any bill, answer, or other proceeding filed in
the court of chancery, shall satisfactorily appear to the judge to have
been-made unnecessarily prolix, for the purpose of increasing the costs,
it shall be the duty of the judge to order the solicitor or counsel by
whom such bill, answer, or other proceeding shall have been drawn, to
pay the costs occasioned by such unnecessary prolixity, to the party
injured thereby.

Sec. 9. A bill of discovery may be filed, and the defendant shall
be compelled to answer such bill, where the defendant is charged of
having given to another person a warrant of attorney to enter up a
judgment, or with having confessed or suffered any judgment, purport-
ing to be for a sum or debt due, when in fact nothing, or only a part of
the sum mentioned in such warrant of attorney or judgment, is due,
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with intent to defraud the just creditors of such defendant, or to place
the property- of the defendant out of the reach of his creditors, or to
hold the same on some secret trust or confidenoe, or for the benefit of
such defendant. '

Sre. 10. No answer made to any bill filed under the last section,
shall be read in evidence against the defendant, on the trial of any in-
dictment for the fraud charged in the bill.

.Sec. 11.  All process issuing from the district court in proceed-
ings in chancery, shall be tested in the name of the judge of the court
from which it shall issue, or some one of the judges of the supreme
court, and shall bear test on the same day on which the same shall be
issued, and shall be made returnable on a day certain, therein to be
mentioned, either in term time or vacation; and it shall be the duty of
the sheriff, or other officer, to whom any subpena, order, attachment,
process of sequestration, writ of execcution, or other process in chan-
cery shall be directed or delivered, to serve and execute the same, and
to make return thereof at the time and place therein mentioned.

Sec. 12. Every subpeena or process for appearance shall be served
on the person to whom it is directed, at least ten days before the return
day thereof, by giving him a copy thereof, or by leaving a copy thereof
at the dwelling house or usual place of ubode of the defendant, with
some person of the age of ten years or upwards, to whom the nature of
such process shall be explained.

Sec. 13. On the return of a subpeena served by the sheriff or other
proper officer, the complainant may enter an order with the clerk of the
proper court, requiring the defendant, if a resident of the county, to file
his plea, answer, or demurrer, by a day certain, to be not less than
thirty days from the date of such order; and if not a resident, by a day
certain; to be not less than ninety days from the date of such order;
and if the defendant shall not file his plea, answer, or demurrer within
the time limited by such order, then the complainant may enter an order
with the clerk, that the'biil of the complainant may be taken as con-
fessed against the defendant in such order named: Provided, however,
That the court, or judge in vacation, may upon good cause shown by
the affidavit of the defendant or his solicitor, enlarge the time for an-
swering, to a period not exceeding ninety days from the entry of the
originalf order. If the defendant shall not file his plea, answer, or de-
murrer, within the time limited by the court, or judge at his chambers,
then said court or judge, may, at their discretion, render a decree there-

on, or order the complainant to prove the allegations of his bill, or ex--

amine the complainant on ocath, touching the allegations of such bill,
and such decree shall then be made as the court or judge shall think
fit. » . :
Sec. 14. 1In case of a bill filed against any defendani against whom
a subpeena or process to appear shall issue, and such defendant shall
not cause his appearance to be entered in such suit, as according to the
rules of such court, the same ought to be entered in case such process
had been duly served, and it shall be made to appear by aflidavit or
otherwise, to the satisfaction of the judge, that such defendant is out of
the territory, or cannot, upon inquiry be found therein, or that he con-
ceals himself within this territory, every such defendant shall be deemn-
ed and taken to be an absent defendant; and thereupon the judge may
by order, direct such absenl defendant to appear, plead, answer, or
demur to the complainant’s bill at a certain day therein to be named,
not less than three nor more than six months from the date of such
order ; which order shall, within twenty days thereafter, be personally
served on such defendant, by a delivery of a copy thereof to him, or be
published in one or more of the newspapers printed in this territory,
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THE COURT OF CHANCERY.

for six weeks successively, at least oncé in each weck, and which said
order shall also be published or served in any other manner that the
judge may sce proper in said order to direct ; and in case such absent
defendant shall not appear, plead, answer, or demur, within the time
limited, or within some future time to be allowed by the judge, if he shall
think proper, and on proof of personal service, or of the publication of
such order or orders, as aforesaid, and of the performance of the di-
rections contained in said ‘order or orders, to the satisfaction of the
judge, the judge may order and direct that the complainant’s bill be
taken as confessed against such absent defendant, so failing to plead,

answer, or demur ;-or the court may procecd as directed i in the thirteenth.
section of this chapter.

Sec. 15. When the complainant conceives the plea of the defendant
to be good, though not true, he may reply to and take issue thereon,
and proceed as in case of an answer.

Sec. 16. If the defendant file a demurrer and answer, the complain-
ant shall not proceed on the answer till the demurrer has been argued
or disposed of.

Sec. 17. Ifthe plea or demurrer be overruled, no other plea or
demurrer shall be thereafter received; but in such case the defendant
shall file his danswer to complainant’s bxll in such time as the court, or’
judge at his chambers may direct, and if he fail to do so, the said bill
shall be taken as confessed, and the said court shall thereupon proceced
as directed in the thirteenth section of this chapter.

Src. 18. If the plea or demurrer of the defendant be allowed, the
complainant shall pay costs; and if overruled the defendant shall pay
costs,

Sze. 19.  When exceplions shall be filed to answer, a rule may be
entered of course with the clerk, either in term time or vacation, to
refer the same to a proper ofﬁcer of court, who shall decide and report
upon them within tliirty days after they are filed; but an appeal from
such report may be allowed to the court, who shall hear and determine
the same at the next term.

Src. 20. The complainant, if his exceptxons are.overruled, shall
pay costs to the defendant; and the defendant, if his answer be ad_]udged
insufficient, shall pay costs to the complamant

Sec. 21. If a cross bill be filed by the defendant, he shall answer
to the bill of complaint before the complainant shall be required to put
in his answer to such cross bill.’

Sec. 22, The defendant may swear to his answer before any per-
son authorized to administer oaths.

Sec. 23. Al rules, common or special, by consent of the parties or
their solicitors, shall be entered of course with the clerk, whether in
term lime, or vacation.

Sec. 24. All proper amendments shall be made with or without
costs, and on such equitable termns as the court may direct.

Sec. 25. Every cause in a court of chancery, shall be deemed to be
at issue on filing a replication ;. and it shall not be necessary to issue a
subpeena or enter a rule to rejoin.

Sec. 26. The defendant in chancery, after he shall have filed his
answer, may exhibit’ interrogatories to the complainant, which shall
be answered by him upon oath; and if the complainant shall not an-
swer such interrogatories thhm the time appointed by the court, he
shall be in contempt, and his bill shall be dismissed with costs.

Sec. 27. If there be an issue of fact which shall render the intro-
duction of a jury necessary, the court may direct an issue for the trial of
the same, and the verdict shall be entered of record, and may be used on
the hearing of the cause.
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Sgc. 28, -If the complainant shall not_ attend at the time appointed
for the hearing of the cause, his bill shall be dismissed with costs.

- Sec.’29. If the defendant shall not attend at the time appointed for
the_hearing of the cause, the bill, answer, replication, documents and
proofs shall be read, the witresses examined, and the court shall there-
‘upbn'inake such decree as théy-shall think equitable and just, or dismiss
~ the complainant’s bill, o . . .

Sec. 30. In .cases where a decree”shall be made upon any hill in
equity, -against an absent .defendant,: the court, before issuinhg process
to compel the. perforinance of such decree against such absent defeadant,
may require the complainant to give bond, with such security and in such
sum as it-may direct, to abide such decreé or order touching the resti-
tution of the property of such absent defendant, or the repayment of
any sum’of money which the complainant may receive by virtue of such
decree, but which shall afterwards be made to appear, as hereinafter
provided, not to have been due o him; and in case no sceurity shall
be given, no-process or execution shall issue to compel the performance
of the decree so made against such absent defendant ; but the property
of such absent defendant may, by order of the court, be scquestered
under the direction of the court, to abide such order as it may think just
and proper-respecting. the same. In case any such absent defendant
against whom a decree shall be made as aforesaid, his heirs, devisees,
executors, administrators, or assigns, as the case may require, shall,
within six months after notice be given to him of such decree, or with-
in three years after such decree shall have been made; if no notice as
aforesaid shall have been given, pelition the cotirt touching the matter
of such decree, and pay or secure, or cause to be paid, such costs as the
court may think reasonable to order and direct; then and in such case,
the person aforesaid so petitioning; may be permitted to appear and an-
swer-the complainant’s bill, and thereupon such proceedings shall be had
as if suchabsent defendant had appeared in due season, and no decree had
been made; or such -absent defendant may, within the times aforesaid,
file his bill of complaint in the said court for an account and settlement
of the amount which was really due, and owing to the complainant at the
time of the decree, and to compel the said complainant to refund and re-
" pay what he may have wrongfully recovered and received, together with
the interest from the time of the receipt thereof, with costs of suit ; the
former decree against such absent defendant notwithstanding; but in
case no petition shall be presented, or bill filed as before provided for,
within six months from the time notice as aforesaid shall be given, duc
proof thereof being made, or withinthree ycars from the decree, the de-
cree shall be adjudged to. be confirmed, which confirmation shall have
relation to the time of making such decree; and the decree shall be ex-
ccuted and performed, as in cases where the defendant had duly ap-
- peared. o ’

Sec. 81. A final decree of a court of chancery, shall have the same
operation, force, and effect, from the time of signing the same, as a judg-
ment at law. i

" Skec. 32. It shall not be necessary to.enroll any decrce or dismission
in a court of chancery, but immediately after any decree shall have been
pronounced, the bill, answer and all other proceetling in the cause in
which such decree shall bé had, shall be attached together by the clerk
of the court, and’ filed in his office, together with a fair and engrossed
copy of such decree or admission, and also the report and decretal or-
der. theréin, but without -any recital of the bill, answer, or pleading,
and after the same is signed by the court, shall annex it to the bill, an-
swear, and pleadings, which shall be of like effect as.if’ the same had
been enrolled. - :
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THE COURT OF CHANCERY.

Sec. 83, A court of chancery shall have power to pass the title to
real estate by a decree, without any other act to be done on the part of
the defendant, when in their judgment it shall be the proper mode to
carry their decrces into effect 5 and such decree being recorded in the
records of the register of deeds of the county where such real estate is
situated, shall, while’in force, be as effectual to transfer the same, as the
deed of the defendant. : _

Sec. 34. No receiver shall ever be appointed in any canse com-
menced or pending in chancery, until after notice is given to the adverse
party, nor until after answer filed in any case, except in cases coming
strictly within the rule of chancery proceedings.

Sre. 35. The supreme court aforesaid may, from time to time, make
rules for proceeding in taking a bill as confessed, in every case not oth-
crwise provided for by law ; and also for the proceedings necessary to
entitle either party to a decree or order of such court, against the op-
posite party by default, .

Sce. 86. It shall be lawful for the court, from time to time, to make,
alter, or amend, or revoke any rule or practice, so as to obviate doubts,
advance justice and expedite suits in the said court, so that the same be
not contrary to the provisions of this chapter.

Sec. 87. It shall be in the power of any judge in vacation, to make
orders of reference to a proper officer, in any cause depending in chan-
cery, which is ready for areference before the final hearing of the same:
Provided, That the party applying for such reference, shall give ten
days notice to the opposite party, or his solicitor, of the time and place
and the judge before whom he means to make a motion for such refer-
ence.

Sec. 88. Either of the courts aforesaid, sitting as a court of chan-
cery, shall have power to enforce their decree and orders by attach-
ment, sequestration or.by such final process against the goods, chattels,
lands and tenements, or against the person of any defendant, as may be
had on a judgment at law ; and such process shall be obeyed, executed
and returned by the sheriff or other officer to whom the same shall be
directed, in lili¢ manner and under the same penalties as is provided
in cases of process issuing from a court of law.

WRITS OF NE EXEAT.

Sce. 89, The court aforesaid, or any judge thereof in vacation, may
grant writs of ne excat to prevent any person from going out of the ter-
ritory until he shall give security. .

Sre. 40.  No writ of ne exeat shall be granted but upon bill or pe-
tition filed, and affidavit of the complainant, or some indifferent witness,
of the truth thercof'; and the court or judge granting such writ, shall
direct to be indorsed thercon the penalty of the bond and security to be
given lo the defendant.

Sec. 41, If the defendant shall by answer or otherwise, satisfy the
court or judge granting such writ of ne exeat, that there is no reason
for his restraint, or shall give security for the performance of whatever

" decree may be made in the premises, the writ may be discharged.

THE GRANTING OF INJUNCTIONS, STAYING PROCEEDINGS AT LAW, ETC,

Sec. 42. The courts aforesaid, or any judge thereof in vacation,
shall have power to grant writs of injunction to stay waste, or to stay
proceedings ut Iaw 5 but no writ of injunction shall issue but upon bill filed,

-and an afhidavit of the truth of the grounds of the application, either by

the party applying for the injunction or some indifferent witness,
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Sec. 43, All writs of injunction granted by a judge in vacation,
shall be made returnable to the nextterm of the court to whieh the same
is properly returnable, and the court shall proceed therein aceording
to the course of proceedings in courts of equity.

Sec. 44. No injunction shall be issued to stay the trial of any per-
sonal action at issue in a_court of law, until the party applying there-
for, shall execute o bond with one or more sufficient sureties to the

laintiff in such action at law, in such sum as the judge or master al-
ﬁ)wing the injunction shall direct, conditioned for the payment to the
said plaintiff, and his legal representatives, of all moncys which may
be recovered by such plaintiff or his representatives, or the collee-
tion of which may be stayed by such injunction, in such action at law,
for debt or damages, and for costs therein, and also for the payment of
such costs as may be awarded to them in the court of chancery in the
suit in which the injunction shall issuc. '

Sgc. 45. No injunction shall be issued 1o stay proccedings at law,
in any personal action after the verdict and before judgment thercupon,
unless a sum of money, cqual to the amount for which the verdict
was given, and the costs of suit shall, be first deposited with the court
of chancery, by the party applying for such injunction, or a bond for
the payment thereof shall be given as hereinafter directed:

Skec: 46. No injunction shall issue to stay the procecdings at law,
in any personal action after judgment, unless:

1. A sum of money equal to the full amount of such judgment, inclu-
ding costs, shall be first deposited by the party applying for such in-
junction, or a bond inlieu thereof, to begiven as hereinaiter directed ; and,

2. Unless such parly, in addition to such deposit, shall also execute
a bond, with one or more sufficient sureties to the plintiff in the said
judgment, in such sum as the judge or officer allowing the injunetion
shall direct, conditioned for the payment to the said plaintiff and his les
gal representatives, of all such damages and costs as may be awarded to
them by the court at the final hearing of the cause.

‘Sec. 47. Ifafter averdict or judgment in acivil action any moncys shall
be deposited in the court of chancery, pursuant to either of the last two
sections, the same may be paid onthe order of the court, to the plaintiff
in such civil action, upon his executing a bond to the United States,
in a penalty double the amount so deposited, with such sureties as the
court shall approve, conditioned that such plaintiff will pay to the clerk
of the court in which such order shall be made, the moneys which he
shall so receive, and the interest thereon, orany part thereof, according to
any order or decree of the court of chancery that may be made in rela-
tion to the same, . - : :

Sec. 48. Whenever the moneys so deposited shall be paid to the
plaintiff in a civil action, if the final decision of the cause in chance-
ry be against the party obtaining the injunction, the judge may order
any bond that may havé been given by such plaintiff, to be cancelled,
and shall continue the injunction to stay the collection of the judgment
at law, or shall compel the plaintiflf therein to cause such judgment to
be satisfied and discharged of record.

Sec.-49. No injunciion shall issue to stay proccedings in any civil
action for the recovery of-lands, or of the possession thereof, after
verdict, unless the party applying therelor shall execute a bond, with

one or more sureties, tothe plaintiff in such civil action, in such sum’

as the judge or officer allowing the injunction shall direct, conditioned
for the payment to the plaimiff in such action and his legal representa-

tives, of all such dainages and costs as may be awarded to them in case

of a decision against the party obtaining such injunction.
Sec. 50. The damages to be paid upon the dissolution of such in-
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THE COURT OF CHANCERY.

junction shall be ascertained by reference to a proper officer, and shall
include not only the reasonable rents and profits of the land recovered
by such verdict, but all waste committed thereon after.the granting of
the injunction. . . .

Sre. 51, The judge shall have power to dispense with any deposite
of moneys, required by either of the preceding sections, and in lieu
thereof, to direct the execution of a bond with sureties, conditioned to
pay the amount so-required to Le deposited, whenever ordered by the
court; or if a bond is already required in addition to such deposite, then
to direct the enlargement of the penalty and condition of such bond as
may be requisite. But whenever such deposite shall be'dispensed with,
the bond su substituted or enlarged-shall be executed by at least two
suflicient sureties. : o . . .

Sec. 52 Whenever an injunction shall be applied for to stay pro-
ceedings in any civil action after judgment or verdict, on the ground
that suchi judgment or verdict was obtained by actual fraud, the judge
shall have power to dispense with the deposite of any moneys or the -
execution of any bond. } o

Sec. 53. Whenever a judgment in a civil action shall be. enjoined,
before any writ of injunction shall be issued, the complainant shall-give
a bond to the defendant in a penalty of double the amount of the judg-
ment in.a civil action to be enjoined, with good and sufficient security
conditioned -as required-by law, and particularly to pay the defendant
the amount of such judgment, in case the injunction shall be dissolved;
and in all eases where a judgment in a civil action has been enjoined,
and the injunction’shall be dissolved, the court shall award, upon the
dissolation of such injunction, ten per cent damages, to the defendant,
-upon the sum enjoined, exclusive of interest and costs. No injunction
shall be granted to stay any procecedings in a civil action until the com-
plainant shall release all errors at law.in the proceedings prayed to be
enjoined, nnd in all cases a confession of judgment shall amount to a
rclease of errors. o . :

Sec. 54, The sufficiency of the sureties in any bond execuled
under the provisions of this chapter, shall be ascertained by the affidavit
of cach surety, stating that he is a householder, resident within this
territory, and that e 1s worth a sum equal to’the amount in which tlie
bond shall have been required, over and above all debts and demands
against him.. Ivery such affidavit shall be annexed to or indorsed on
the bond. - . '

See, 55, Whenever a bond shall be required to be executed, pur-
suant to the provisions of this chapter, prior to-the issuibg of an in-
junction, the same with the affidavit above required, shall be filed with
the clerk of the court before the sealing and delivery of the injunetion.

Ske. 56.. The judge shall dircet the delivery of any bond "exceuted
under the provisions of this chapter, to the person entitled to the bencfit
thercof, for prosccution, whenever the condition of such bond shall be
broken, or the circumstances of the case shall require such delivery,"

ZFHE POWERS AND PROCEEDINGS OF THE COURT OF CHANCERY TOUCH-
ING THE FORECLOSURFE OR SATISFACTION OF MORTGAGES.

- 8re. 7. Bills for the foreclosure or satisfaction of mortgages may.
be filed in the district court of the county where the mortgaged prem-
ises, or some portion thereof are situated, and in casc any. defendant is
not a resident of"the county, process may be served on lum in any other
counly within the territory; or if-he be absent or concealed, an order
for his appearance may be made, and proceedings thercon be had as are
provided for in the case of absent or concealed defendants.
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‘Sec. 58, Whenever a bill shall be filed for the.foreclosure or satis-
faction of a morigage, the court shall have power to deeree a sale of the
.mortgaged premises, or such part thereof as may be sufficient to dis-
charge the amount due on the mortgage and the costs of suit; but the
district judgé shall not by such decree order any lands.to be sold with-
in nine months, after the filing of the bill of foreclosure.

When a bill shall be filed for the foreclosure or satisfaction of a mort-
gage, the court shall not only have power to decree and compel the
delivery of the possession of the premises to the purchaser thereof, but
oni the coming in of the report of .sale, the court shall have power to
decrce and direct the payment by the  mortgagor of any balance of
the mortgage debt that muy remain unsatisfied, after a sale of the mort-
gaged premises in the cases in which such ‘balance is recoverable at
law ; and for that purpose, muay issue the necessary executions as in
other cases against other property of the mortgagor. :

Sec. 59.- After such bill shall be filed, while the same is pending,
and after a decree is rendered thercon, no proceedings- whatever ~shail
be had at law for the recovery of the debt sceured by the mortgage, or
any part thercof, unless authorized by the court. T

Sec. 60. If the mortgage debt be secured by the obligation, or other
evidence of debt of any person other than the morigagor, the complain-
ant may make such other person a party to the. bill, and the court may
decree payment of the balance of such debt remaining unsatisfied, after
a sale of the mortgaged premises, as well against .such other person as
the morfgagor, and may enforce such decree as in other cases. - )

Sec. 61. Upon filing a bill for the foreclosure or satisfaction of a
" mortgage, the complainant shall state therein whethier any proceedings

have been had at law for the recovery of the debt secured thereby, or
any part thereof, and whether such debt; or any part thereof has been
collected or paid. _ . o ]

Sxrc, 62, If it appedr that any judgment has been obtained in a suit
at law, for the moneys demanded by such bill, or any part .thereof, no
proceedings shall be had in such.case, unless to an execution against
the property of ihe defendant in such judgment, the sheriff, or other
proper officer, shall haye returned that the execution is unsatisfied, in
whole or in part, and that the defendant has no property whereof to sat-
isfy such execution, except the mortgaged premises, -

Sec. 63. All sales of mortgaged premises under a decree of chan-
cery, shall be made by a master in chancery, or olher. person appointed
by the court, in the county where the premises or some part of them
are situated. - R R e -

Skc. 64. Deeds shall thereupon be executed by such master or oth-
er person appointed as aforesaid, which shall vest in the purchaser the,

" same cstate that would have yeésted in the mortgagee, if the equity of
redemption had been foreclosed, and no other or.greater ; and such deeds
shall be as valid as if’ exccuted by the mortgagor and mortgagee, and

_shall be an entire bar against each of them, and against all parties to the
suit in which the decree for such sale was made, and against their heirs
respectively, and all persous claiming under such heirs.

~ Sec. 65.. The proceeds of every sale made under a decree in chan-

cery, shall be applied to the discharge of the debt adjudged by such
court to be due, and of the costs awarded; and if there be any surplus,
it shall be brought into court for the use of the defendant; or of the per-
son entitled thereto; subject to the order of the court. S

Skc. 66. 1f such surplus, or any part thercof, shall remain in the
said court, for the term of three months, without being applied for, the
district judge may direct the same fo be put out at interest, subject to
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THE COURT OF CHANCERY.

the order of the court for the benefit of the defendant, his representa-.
Lives or assigns, to be paid to them by the order of the court,

See. 67.  Whenever a bill shall be filed for the satisfaction or fore-
closure of any mortgage upon which there shall be due any interest, or |
any portion or installment of the principal, and there shall be other pot-
tions or instaliments to become due subsequently, the bill shall be dis-
missed upon the defendant’s bringing into court, at any time before the
decree of sale, the priticipal and interest due, with costs.

Sec: 58. 1If, after a decrce for sale entered against a defendant in
such case, he shall bring into court the principal and interest due, with
costs, the proceedings in the suit shall be stayed, but the court shall en-
ter a decree of forcclosure and sale, to be enforced by a further order of
the court, upon a subsequent” defadlt in the payment of any portion, or
installment of the principal, ot of any interest thereafter to grow due.

Sec. 69. If the defendant shall not bring into court the amount due,
with costs, or if, for any other cause, 2 decreeshall pass for the com-
plainant, the court muy dircct a reference to a master, to ascertain and
report the situation of the mortgaged premises, or may determine the
same, on oral or other tcstimony, and 1f it shall appear that the same
can be sold in parcels, without injury to the interests of the parties, the
decree shall direct somuch of the mortgaged premises to be sold, as wnll
be sufficient to pay the amount then due on such mortgage, with costs ;
and such decree shall remain as security for any subsequent defuault. ’

Sec. 70. If, in the case mentioned in the preceding “section, there
shall be any default subsequicnt to such decree, in the payment of any
portion, or installment of the principal, or of any interest due upon
such mortgage, the court may, upon the petition of the complainant, by
a further order founded upon such first deerce, direct a sale of so mucK
of the mortgaged premises to be made under such decree, as will be
sufficient to satisfy the amount so due, with the costs of such peti-
tion, and the subscquent proceedings thereon; and the same proceed-
ings may be had as olten as a default shall happen.

See. 71, 1If, in any of the foregoing cases it shall appear to the court
that the mortgaged premiscs are so situated, that a sale of the whole
will be most beneficial to the parties, the decree shall, in the first instance,
be entered for the sale of the whole premises accordingly.

Sre, 72, In such case, the proceeds of such sale shall be applied as
well to the interest, portion, or installment of the principal due, as to-
wards the whole or residue of thé sum secured by such mortgage, and
not due and payable at the time of such sale; and if such residue do not
bear interest, then the court may direct the same to be paid, with a re-
bate of the legal interest for the time during which such residue shall
not be due and payable; or, the court may direct the balance of the pro-
ceeds of such sale, after paying the sum due with costs, to be put out
atinterestfor the benefit of the complainant, to be paid to himas the install-
ments or portions of the principal, or the interest, may become due, and
the surplus for the benefit of the deféndant, his repreaentatnw or as-
signs, to be paid to them on the order of the court.

Sec. 73. Whenever it shall be deemed necessary, pending any suit
or proceeding, the court may appoint aspeciul master in Chdncely, such
master to be sworn, and to give bond, if' required, for the faithful per-
formance of the duties as signed him, to have power to administer oaths
in any proceedings before him, and to receive for his services, such reas-
onable compensation as the court may allow.

OrF APPEALS TO THE SUPREME COURT.

Sec. 74, When any person, being complainant or defendant, shall
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think himself aggrieved by the final order or decree of a judge of a dis-
" triet court, sitting as a court of chancery, such person may enter an ap-
peal within two months, to the supreme court, from such decrce or
final order; and when any person, being complainant or defendant shall
think himself aggrieved by any interlocutory decree, or any order pre-
vious to a final order or decree, he may enter an appeal therefrom to
the supreme court within fifteen days {rom the time of entering such
decree or making such order. -

Skc. 75. The party appealing in either of the above specified eases,
shall give bond to the adverse party with good sccurity, in such sum
as the judge of the district court shall order, conditioned to pay, satisty,
and perform the order or decree of the supreme court, and all costs, in
case the decrce or final order, or interlocutory decree or previous or-
der, as the case may be, of the district court, shall be affirmed ; and if
the final order or decree of the district court shall be affirmed, the su-
preme court may awardwsuch damages against the appellant as they may’
think proper, not exceeding twenty-five per cent, on the amount of the
money or other subject matter of such decree.

Skc. 76. On the hearing of any such appeal, the supreme court
shall annul, affirm, modify, or alter, the order or decree appealed from,
or make any other order in the cause as justice under the law and rules
of chancery proceedings may require ; und may remit the canse to the
district court, wherein the order or decree appealed from was made, for
further proccedings, or may give any other dircetion in the cause as the
circumstances of the case may require.

Sec. 77. The supreme court shalLhave power, in any case in which
they are satisfied that an appeal Las been taken from an interlocutory,
or any other order or. decree, except a final one, for the purpose of de-
lay or on any frivolus pretence, to award such damages to the adverse
party, as they may under the circumstances deem proper ; the criterion
for which damnge? shall be prescribed by rule.
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