s e

t.:' ';’1'. ;' . »

) 3/% o,

© 'IHE . AR <*

'REVISED STATUTES; * :1
OF THE

TERRITORY OF MINNESOT}, |

'

. v
PASSED AT THE SECOND SESSION OF THE . “m
"{s:;;-

LEGISLATIVE ASSEMBLY,

, o -
COMMENCING JANUARY 1, 1851.
'*.: 2;;".‘
- . :J;i.
o » &
PRINTED AND PUBLISHED PURSUANT TO LAW,'UNDER THE bU*
) PERVISION OF M. S. WILKINSON, .
& ) #
SAINT PAUL:
JAMES M. GOODHUE, TERRITORIAL PRINTER. ‘ .
1851 ’




MINNESOTA TERRITORIAL STATUTES 1851

MISCELLANEOUS PROVISIONS,

warrant shall be obeyed and executed instead of the sentence, if any,

which was originally awarded.

Src. 234. Whenever any convict is pardoned by the governor, or
his punishment is commuted, the officer to whom the warrant for that
purpose is issued, after execuling the same, shall make return there-
of, under his hand with his doings thereon, to the governor, as soon as
may be, and he shall also file with the clerk of the court, in which the
offender was convicted, an attested copy of the warrant and rcturn, a
brief abstiact of which the clerk shall subjointo the record of his con-

viction and senience.

CHAPTER 132.

MISCELLANEOUS PROVISiONS RELATING TO CRIMES
AND PUNISHMENTS; AND PROCEEDINGS IN CRIMINAL

CASES. .

SECTION

235. Defendant presumed innocent until pro-
ved gullty. . .

236. In case of doubt as to the degree of guilt,

. may be convicted of the lowest degree.

237. Joint defendants may have separate hear-
jngs in felontes, &c.

238. When the court may discharge one of
geveral defendants to be a witness for the
United States.

239. When co-defendant is discharged may be
witness for co-defendant.

240. Coufession 1ot to be evidence if extorted
by threats.

241. Penetration sufficient to sustain charge
for rape. .

242. Testimony of accomplice not sufticent
without corroboration. ..

243. When juror must be sworn as 2 witness.

244, Court must decide questlons of law,

245. Defendant may except questions of factto
be decided by fury.

246. Court must inform the jury that they are
exclusive judges of the fact.

247, Jury may retire or decide in court.

248. When defendant appearing for trial may
be committed.

249. Jury may take with them papers received
in evidence.

2560. Jury may take with them notes of the
testimony. *

251. When Jury disagree as to testimony, may
inquire of the court.. .
252. If juror be taken sick, jury may be dis-

charged by the court.

253. When Jury thus discharged, defendant
may be again tried.

SECTION

254. When jury may find defendant not guilty
of degree charged, &c.

255. Jury may find defendant gullty of any
offence charged in indictment,

256, On indictment against several, jury may
couvict those gulity.

267, Jury may be polted.

268. Clerk must record the verdict.

259, 1f defendant be acquitted on grounds of
insanity the jury must state that fact in the
verdict.

260, Court may hear circumstances in aggra-
vation or lﬁltlgutlon of sentence.

261, Such circumstances how introduced.

262. No other testimony can be received.

263. On convictionrequiring sentence of death
Judge to send statemnent thereof to governor.

264. When ball must Justify by affidavit.

265, Clerk must tssue blank subpcenas for de-
fendant.

266, When person held to answer if indici-
ment De not found at next term prosecution
to be dismissed.

267. 1f defendant on indictment be not trled,
when prosecution to be dismissed.

268. When court may order the action to be
continued.

269, If the court dismiss the action, defendant
must be discharged.

270. When court may dismiss action after in-
indictment. .

271. Nolle prosequi Is abolished.

272.. When order for dismissal is a bar to an-
other action.

273. Property stolen or embezzled how disposed

of,

Tn case of pardon
or cowrmutation of-
ficer to makereturn
of warrant to the
governor, and also
file copy of samo
with the clerk.
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MISCELLANEOUS PROVISIONS.

SECTION . .
276. Owner entitled to possession of property
on payment of costs.
277. Juigment roll how made.and of what to
consist. '

SECTION
274. Such property when to be returned to the
owner.
276. Qwner entitled to 1iosscsslon of property
on payment of costs.

Sec. 235. A defendant in a criminal action, is presumed to-be in-
nocent, until the contrary be proved; and in case of a reasonable doubt
whether his guilt is satisfactorily shown, he is entitled to be acquitted.

Sec. 236. When it appears that a defendant has committed a pub-
lic offence, and there is reasonable} ground of doubt, in which of- two
or more degrees he is guilty, he can be convicted of the lowest of these
degrees only.

%Ec: 237. When two or more defendants are jointly indicted for a
felony, any defendant requiring it, must be tried separately; in other
cases defendants jointly indicted, may be tried separately, or jointly in
the discretion of the court.

Sec. 238. When two or more persons are included in the same in-
dictment, the court may at any time before the defendant has gone into
his defence, on the application of the district atlorney, direct any defen-
dant to be discharged from the indictment, that he may be a witness for
the United States. : :

Sec. 239, When two or more persons are included in the same in-
dictment, and the court is of opinion, that in regard to a particular de-
fendent there is not sufficient evidence to put him.on his defence, it
must order him to be discharged from the indictment, before the evi-
dence is-closed, that he may be a witness for his co-defendant ; the or-
der is an acquittal of the defendant discharged, snd a bar’ to another
prosecution for the same offence.

See. 240. A confession of a defendant, whether made in the eourse of
judicial proceedings, or toa private person, cannot be given in evidence
against him, when made under the influence of fear, produced by threats,
nor is it sufficient to warrant his conviction, without proof that the of-
fence charged has been committed.

Sec. 241, Proof of actual penetration into the body, is sufficient to
sustain an indictment for rape, or for the crime against nature.

Skc. 242, A conviction cannot be had upon the testimony of an
accomplice unless he be corroborated by such other cvidence, as tends
to convict the defendant of the commission of the offence, and the
corroboration is not sufficient, if it merely show the commission of the
offence, or the circumstances thercof. ’

Sec. 243. If a juror have any personal knowledge respecting a
fact in controversy in a cause, he must declare it in open court, during
the trial; if during the, retirement of a jury, ajuror declare a fact
which could be evidence in the cause, as of his own knowledge, the ju-
ry must return into court ; in either of these cases the juror making the
statement must be sworn as a witness, and examined in the presence of
the parties. '

Sec. 244. The court must decide all questions of law, which arise
in the course of the trial. . : )

Sec. 245. On the trial of an indictment for any offence, questions
of law are to be decided by the court, except in cases of libel, saving
the right of the defendant to except. ~Questions of fact, by the jury ;and
although the jury have the power to find a general verdict, which includes
questions of law as well as of fact, they are bound, nevertheless to re-
ceive as law what is laid down as such by the court.

Skc. 246, In charging the jury, the court must state to them all
matters of law, which it thinks necessary for their information in giving
their verdict; and if it present the facts of the case, must, in addition

°
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MISCELLANEOUS PROVISIONS.

to what it may deem its duty to say, inform the jury that they are the
exclusive judges of all questions of fact.

Seec. 247. After hearing the charge, the jury may either decide in
court, or may retire for deliberation; if they do not agree without re-
tireing, one or more officers must be sworn to keep them together, in
some private and convenient place, without food or drink, except bread
and water, unless otherwise ordered by the court, and not to permit any
person to speak to or communicate with them, nor do so themselves,
unless it be by order of the court; or to ask them whether they have
agreed upon a verdict, and to return them into court when they have
so agreed, or when ordered by the court. .

Sec. 248. When a defendant, who has given bail, appears for tri-
al, the court may in its descretion, at any time after his appearance for
trial, order him to be committed to the custody of the.proper officer of
the county, to abide the judgment or further order of the court ; and he
must be committed and held in custody accordingly.

Sec. 249. Upon retiring for deliberation, the jury may take with
them all papers which have been received as evidence in the cause, or
copies of such parts of public records, or private documents given in

“evidence, as ought not, in the opinion of the court, to be taken from the
person having them in possession.

Sec. 250.  The jury may also take with them, notes of the testimo-
ny, or other proceedings on the trial taken by themselves, or any of
them, but none taken by any other person. :

‘Sec. 251. After the jury has retired for deliberation, if there be
a disagreement between them, as to any part of the testimony, or if they
desire to be informed of a point of law arising in the cause, they must
require the officer to conductthem into court. ~ Upon their being brought
into court, the information required, must be given in the presence of,
or after notice to the district attorney, and the defendant, or his counsel.

Skc, 252. If, after the retirement of the jury, one of them become
so sick as to prevent the continuance of his duty, or any other accident
or cause occur to prevent their being kept together for deliberation, the
jury may be discharged by the court.

- Sec. 253. Inall cases.where a jury are discharged, or prevented
from giving a verdict by reason of an accident, or other cause, except
when the defendant is discharged from the indictment during the pro-
gress of the trial, or after the cause is submitted to them, the causc may
be again tried at the same, or another term.

Sec. 254. TUpon an indictment for an offence consisting of different
degrees, the jury may find the defendant not guilty of-the degree
charged in the indictment, and guilty of any degree inferior thereto, or
of an attempt to commit the offence. :

‘Sec. 255, In all other cases, the defendant may be found guilty of
any offence, the commission of which is necessarily included in that
with which he is charged in the indictment.

Sec. 256. On an indictment against several, il the jury cannot
agree upon a verdict as to all, they may render a verdict as to those in
regard to-whom they do agree, on which a judgment must be entered
accordingly, and the case as to the rest, may be tried by another jury.

Sec. 257. When a verdict is rendered, and before it is recorded,
the jury may be polled on the requirement of cither party, in which
case they must be severally asked whether it is their verdict, and if any
one answer in the negative, the jury must be sent out for further de-
liberation.

Sec. 258. When.a verdict is given, and is such as the court ma
reccive, the clerk must immediately record it in full on the minutes,
and must read it &o the jury, and inquire of them whether it is their
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MISCELLANEOUS PROVISIONS.

verdict ; if any juror disagree, the fact must be entered upon the min-
utes, and the jury again sent out; but if no disagreement be expressed,
the verdict is complete, and the jury must be discharged from the case.

Sec. 259, 1If the defence to an indictment be the insanity of the de-
fendant, the jury must be instructed, if they acquit him on that ground,
to state that fact with their verdict. . :

Skc. 260. After a plea or verdict of guilty, in a case where a dis-

cretion’is conferred upon the court, as to the extent of the punishment,
the court, upon the suggestion of either party, that there are circum-
stances which may be properly taken into view, either in aggravation
or mitigation of the punishment, may, in its discretion, hear the same
summarily at a specified time, and upon such notice to the adverse party,
as it may direct. ‘
" Sec. 261. The circumstances must be presented by the testimony
of witnesses examined in open court, except that when a witness is so
sick, or infirm, as to be unable to attend, his deposition must be taken
by a magistrate of the county, out of court, at a specified time and place,
upon such notice to the adverse party as the court may direct.

Sec. 262. 'No affidavit, or testimony, or representation of any kind,
verbal or written, can be offered to or received by the court, or a member
thereof, in aggravation or mitigation of the punishment, except as pro-
vided in the last two sections.

Sec. 263. The judge of the court, at which a conviction requiring
judgment of death is had, must’ immediately after conviction, transmit
to the governor, by mail, astatement of the conviction and judgment

-and of the testimony given at the trial.

See. 264, Bail must, when requested by either party, justify by
affidavit taken before the court, or magistrate, as the case may be.

Sec. 265. The clerk of the court at whicl any indictment is to be
tried, must, at all times, upon the application of the defendant, and with-
out charge, issue as many blank subpeenas under the seal of the court,
and subscribed by him as clerk, for witnesses within the territory, as
may be required by the defendant.

Sec. 266, When a person has been held to answer for a public of-
fence, if an indictment be not found against him at the next term of the
court at which hic is held to answer, the court must order the prosecu-
tion to be dismissed, unless good cause to the contrary be shown.

Sec. 267. If a defendant indicted for a public offence, whose trial
has not been postponed upon his application, be not brought to trial at
the next term of the court in which the indictment is triable, after it is
found, the court must order the indictment to be dismissed, unless good
cause to the contrary be shown. .

Sec. 268, If the defendant be not indicted, or tried, as provided in
the last sections, and sufficient reason therefor be shown, the court may
order the action to be continued from term to term, and in the mean
time may discharge the defendant from custody, on his own undertaking,
or on the undertaking of bail for his appearance to answer the charge

Sec. 269. If the court direct the action'to be dismissed, the defend-
ant must, if in custody, be discharged therefrom ; or it admitted to bail,
his bail is exonerated, or money deposited instead of bail, must be re-
funded to him. _

Skc. 270. The court may, either of his own motion, or upon the
application of the district attorney,. and in furtherance of justice, order
an action after indictment, to be dismissed ; butin that case, the reasons
of the dismissal must be set forth in the order, which must be ontered
upon the minutes.

Sec. 271. The entry of a nolle prosequi is abolished, and neither
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MISCELLANEOUS PROVISIONS.

the attorney general, nor the district attorney can discontinue, or aban-
don a prosecution for a public offence, except as provided in the last
section. - . . :

. Skc. 272. An order for the dismissal of the action, as provided in
this chapter, is a bar to another prosecution for the same offence, if it
be a misdemeanor; but it is not a bar, if the offence charged be a felony.

Sec. 273. When property alleged to have been stolen, or embezzled,
comes into the custody of a peace officer, he nust hold it subject to the
order of the magistrate authorized by the next section to direct the dis-
posal thereof.

Sec. 274. On satisfactory proof of the title of the owner of the
property, the magistrate before whom the information is liid, or who
examines the charge against the person accused of stealibg, or embez-
zling the property, may order it to be delivered to the owner, on his
paying the reasonable and necessary expenses incurred in its preserva-
tion, to be certified by the magistrate. The order entitles the owner to
demand and receive the property.

Sze. 275, If property stolen, or embezzled, come into the custody
of a magistrate, it must be delivered to the owner on satisfactory proof
of his ‘title, and on his paying the necessary expenses incurred in its
preservation, to be certified by the magistrate.

SEc.r276. If property stolen or embezzled, have not been delivered
to the owner, the court before which trial is had for stealing, or embez-
zling it, may, on proof of his title, order it to be restored to the owner.

OF THE JUDGMENT ROLL.
See. 277. When judgment upon a conviction is rendered, the clerk

must enter the same upon the minutes, stating briefly the offence for
which the conviction has been had, and mist immediately annex to-
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gether, and file the following papers which constitute the judgment -

roll:

1. -A copy of the minutes of challenge interposed by the defendant to .

the panel of the grand jury, or to an individual grand juror, and the
proceedings and decision thercon : . . '

2. The indictment, and a copy of the minutes of the' plea, or de- -

murrer:

3. A copy of the minutes of a challenge, which may have been in-
terposed to the panel of the trial jury to an individual juror, apd the
proceedings and decision thereon : ‘

4. A copy of the minutes of the trial :

5. A copy of the minutes of the judgment:

6. The bill of exceptions, if there be one.
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