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8420.0100 PURPOSE.
This chapter implements the Wetland Conservation Act of 1991, Laws 1991, chapter
354, as amended by Laws 1993, chapter 175, Laws 1994, chapter 627; and Laws 1996, chap-
ter 462 This chapter shall be interpreted to implement the purpose of the act, which 1s to
[For text of items A to D, see M.R ]
Statutory Authority: MS s 03B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0102 INTRODUCTION. :

The Wetland Conservation Act achieves the purpose m part 8420.0100 by requiring
persons proposmg to impact a wetland by draining or filling to first, attempt to avoid the 1m-
pact, second, attempt to minimize the 1mpact, and finally, replace any 1mpacted area with
another wetland of equal function and value As specified m greater detail in part 8420 0122,
certain projects are exempt from the requirement for a replacement plan under the Wetland
Conservation Act.

The Wetland Conservation Act 1s administered by local government units with over-
sight provided by the Board of Water and Soil Resources. Enforcement of the act1s provided
by Department of Natural Resources conservation officers and other peace officers. The
Wetland Conservation Act became effective on January 1, 1992, and this chapter and por-
tions of Minnesota Statutes, chapters 103A, 103B, 103E, 103F, and 103G, govern its imple-
mentation The public 1s encouraged to contact their local government unit or soil and water
conservation district for general information on wetlands and the interpretation of this chap-
ter This part1s for general mtroductory information only The other parts of this chapter shall
control over this part

Statutory Authority: MS s 103B 101; 103B 3355, 103G 2242
History: 22 SR 1877

8420.0103 WETLAND FUNCTIONS FOR DETERMINING PUBLIC VALUES.
The public values of wetlands must be based upon the functions of wetlands for

A. water quality, including filtering of pollutants to surface and groundwater, uti-
lization of nutrients that would otherwise pollute public waters, trapping of sediments,
shoreline protection, and utilization of the wetland as a recharge area for groundwater,

B flood water and storm water retention, including the potential for flooding in the
watershed, the value of property subject to flooding, and the reduction 1n potential flooding
by the wetland,
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C public recreation and education, including hunting and fishing areas, wildlife
viewing areas, and nature areas,

D commercial uses, including wild rice and cranberry growing and harvesting and
aquaculture,

E. fish, wildlife, and native plant habitats;

F low—flow augmentation, and

G other public uses

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0105 SCOPE.

Wetlands must not be dramed or filled wholly or partially unless replaced by restoring
or creating wetland areas of at least equal public value

This chapter does not prevent the use of the bed of wetlands for pasture or cropland dur-
ing dry periods 1f dikes, ditches, tile lines, or buildings are not constructed and the agricultur-
al use does not result 1n the dramage of the wetlands This chapter does not prevent filling a
wetland to accommodate wheeled booms on 1rrigation devices if the fill does not impede nor-
mal dramage This chapter does not prevent control of noxious weeds 1f the control does not
drain or fill the wetland. This chapter does not prevent excavation in wetlands 1f done 1n a
manner such that the wetlands are not wholly or partially dramned or filled

Thus chapter does not apply to the public waters and public waters wetlands as defined
1n Minnesota Statutes, section 103G 0035, subdivisions 15 and 18, which have been invento-
ried by the commussioner of natural resources according to Minnesota Statutes, section
103G 201 Tthus chapter is 1n addition to other regulations including those of the United
States Army Corps of Engineers, United States Department of Agriculture, Minnesota state
agencies, watershed districts, and local governments

This chapter does not apply to peat muning as defined in Mmnesota Statutes, section
93 461, which 1s subject to the permut to mine and reclamation requirements of Mmnesota
Statutes, sections 93 44 to 93 51, and the rules of the commussioner adopted under those sec-
tions

This chapter does not require state agencies to obtain local government unit approvals.
However, state agencies shall coordinate with local government units when conducting acti-
vities 1n wetlands within the jurisdiction of the local government unit. The state agencies
shall follow the same sequencing and replacement requirements as prescribed by this chap-
ter

In addition to the provisions of this chapter, governmental decisions on draining and
filling of wetlands are subject to Minnesota Statutes, chapters 116B and 116D, which pro-
vide that an action which 1s hikely to have matenial adverse effects on natural resources must
not be allowed if there 1s a feasible and prudent alternative consistent with the requirements
of the public health, safety, and welfare and the state’s paramount concern for the protection
of its natural resources Economic considerations alone do not justify adversely effective ac-
tions '

Statutory Authority: MS s 103B.101, 103B 3355, 103G 2242
History: 22 SR 1877 ’

8420.0110 DEFINITIONS.
[For text of subpart 1, see MR ]

Subp la Account or wetland bank account. “Account” or “wetland bank account”
means arecord of wetland banking debuts and credits established by an account holder within
the state wetland banking system

Subp 1b Accountholder. “Account holder,” in the state wetland banking system, 1s a
person, corporation, government agency, or organization that 1s the owner of credits

Subp 2 Act. “Act,” when not used 1n reference to a specific state or federal act, means
the Wetland Conservation Act of 1991, Laws 1991, chapter 354, as amended by Laws 1993,
chapter 175; Laws 1994, chapter 627, and Laws 1996, chapter 462
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[For text of subp 3, see M R.]

Subp 4 Agriculturalland. “Agricultural land” means land used for horticultural, row,
close grown, pasture, and hayland crops, growing nursery stocks; ammal feedlots, farm-
yards, associated building sites, and public and private dramnage systems and field roads lo-
cated on any of these lands

Subp 5. [Repealed, 22 SR 1877] .

Subp 5a. Applicant. “Applicant” 1s a person, corporation, government agency, or or-
ganization that makes an application to withdraw wetland banking credits from the wetland
bank .

[For text of subps 6 to 12, see M R.]
Subp. 13 [Repealed, 22 SR 1877]
[For text of subps 14 to 18, see MR ]

Subp 18a 50 to 80 percent area. “50 to 80 percent area” means a county or watershed
with at least 50 percent but less than 80 percent of the presettlement wetland acreage 1ntact
[For text of subps 19 and 20, see MR ]

Subp 20a Greater than 80 percent area. “Greater than 80 percent area” means a
county or watershed where 80 percent or more of the presettlement wetland acreage 1s intact
and:

A. ten percent or more of the current total land area 1s wetland, or
B 50 percent or more of the current total land area 1s state or federal land.

Subp 20b Hayland. “Hayland” means an area that was mechanically harvested or that
was planted with annually seeded crops n a crop rotation seeded to grasses or legumes 1n s1x
of the last ten years prior to January 1, 1991.

[For text of subps 21 to 24, see M R.]

Subp. 25 Infrastructure. “Infrastructure” means public water facilities, storm water
and sanitary sewer piping, outfalls, 1nlets, street subbase, roads, and ditches, culverts,
bridges, and any other work defined specifically by alocal government unit as constituting a
capital improvement within the context of an approved development plan

Subp 26 [Repealed, 22 SR 1877]

Subp. 27 [Repealed, 22 SR 1877]

[For text of subps 28 and 29, see M R ]

Subp. 29a Less than 50 percent area. “Less than 50 percent area” means a county or
watershed with less than 50 percent of the presettlement wetland acreage mtact or any county
or watershed not defined as a greater than 80 percent area or 50 to 80 percent area

[For text of subps 30 and 31, see M R ]

Subp 31a New wetland credit or NWC. “New wetland credit” or “NWC” means wet-

land replacement credit that can be used for any portion of wetland replacement.
[For text of subp 32, see M.R.]

Subp 33 Pasture. “Pasture” means an area that was grazed by domesticated livestock
or that was planted with annually seeded crops 1n a crop rotation seeded to grasses or legumes
1n s1x of the last ten years prior to January 1, 1991

- [For text of subp 34, see M.R ]

Subp. 34a. Presettiement wetland. “Presettlement wetland” means a wetland or pub-
lic waters wetland that existed 1in this state at the time of statehood 1n 1858

Subp 35 'Project. “Project” means a specific plan, contiguous activity, proposal, or
design necessary to accomplish a goal as defmed by the local government unit. As used m
thus chapter, a project may not be split mto components or phases for the sole purpose of gamn-
g additional exemptions.

[For text of subps 36 and 37, see M R.]

Subp 37a Public value credit or PVC. “Public value credit” or “PVC” means wet-
land replacement credit that can only be used for the portion of wetland replacement requir-
mg greater than a 1-1 ratio

Subp. 38 Public value of wetlands. “Public value of wetlands” means the public bene-
fit and use of wetlands as determined based upon an assessment of the wetland functions
listed 1n part 8420 0103.
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Subp 39 Public waters wetlands. “Public waters wetlands™ means all types 3, 4, and
5 wetlands, as defined 1n United States Fish and Wildlife Service Circular No 39 (1971 edi-
tion), that were inventoried by the Department of Natural Resources as public waters under
Mmnesota Statutes, section 103G 201

Subp. 40 Replacement wetland. “Replacement wetland” means a wetland restored or
created or an area designated 1n part 8420 0540, subpart 2, items D and E, to replace area or
public values lost at an impacted wetland

[For text of subps 41 to 44, see M R ]

Subp 44a Shoreland wetland. “Shoreland wetland” means a wetland located m the
shoreland wetland protection zone

Subp. 44b Shoreland wetland protection zone.

A For local government unuts that have a shoreland management ordinance ap-
proved under Minnesota Statutes, sections 103F201 to 103F221, “shoreland wetland
protection zone” means ’

(1) 1,000 feet from the ordinary high water level of a water basm that1s a pub-
lic water 1dentified m the shoreland management ordinance or the shoreland area approved
by the commussioner as provided m the shoreland management rules adopted under Minne-
sota Statutes, section 103F 211, whichever 1s less, or

(2) 300 feet from the ordinary high water level of a watercourse 1dentified m
the shoreland management ordinance or the shoreland area approved by the commuissioner as
provided 1n the shoreland management rules adopted under Minnesota Statutes, section
103F 211, whichever 1s less; and

B Forlocal government units that do not have a shoreland management ordinance
approved under Minnesota Statutes, sections 103F.201 to 103F 221, “shoreland wetland
protection zone” means

(1) 1,000 feet from the ordinary high water level of a water basin that 1s a pub-
lic water that 1s at least ten acres 1n s1ze within municipalities and at least 25 acres 1n size 1n
unincorporated areas, or

(2) 300 feet from the ordinary high water level of a watercourse 1dentified by
the public waters inventory under Mmnesota Statutes, section 103G 201

Subp 45 Silviculture. “Silviculture” means the management of forest trees

[For text of subp 46, see M R ]

Subp 47 [Repealed, 22 SR 1877]

Subp 47a State wetland banking system, wetland bank, or bank. “State wetland
banking system,” “wetland bank,” or “bank” means a system of identifying wetlands re-
stored or created for replacement credit, providmg for, and facilitating and tracking the ex-
change of wetland banking credits for projects that require replacement plans

[For text OfSLrlbpS 481051, see MR ]

Subp 51a Wetland banking credits. “Wetland banking credits” means acres or parts
of acres of restored or created wetland by type and topographic setting, or areas as described
m part 8420.0540, subpart 2, that have been approved for deposit 1 the wetland bank.

Subp 52 Wetlands, a wetland, the wetland, or wetland area.

[For text of tems A to C, see MR | .

D The wetland size 1s the area withm 1ts boundary The boundary must be deter-
mined accordmg to the Unmited States Army Corps of Engineers Wetland Delineation Manual
(January 1987). The wetland type must be determined according to United States Fish and
Wildlife Service Circular No 39 (1971 edition) The local government umit may seek the ad-
vice of the technical evaluation panel as to the wetland size and type

[For text of subps 53 and 54, see M R.]

Subp 54a Wetland type. “Wetland type” means a wetland type classified according to
Wetlands of the United States, Umited States Fish and Wildlife Service Circular 39 (1971 edi-
tron), as summarized 1n this subpart

A “Type 1 wetlands” are seasonally flooded basins or flats in which so1l 1s covered
with water or 1s waterlogged during variable seasonal periods but usually 1s well-dramned
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durmg much of the growing season Type 1 wetlands are located 1n depressions and 1n over-
flow bottomlands along watercourses, and m which vegetation varies greatly accordmg to
season and duration of flooding and 1ncludes bottomland hardwoods as well as herbaceous
growths

B “Type 2 wetlands” are mland fresh meadows 1n which so1l 1s usually without
standing water during most of the growing season but 1s waterlogged within at least a few
mches of the surface Vegetation includes grasses, sedges, rushes, and various broad—leafed
plants Meadows may fill shallow basins, sloughs, or farmland sags, or may border shallow
‘marshes on the landward side . ,

C “Type 3 wetlands” are inland shallow fresh marshes in which soil is usually wa-
terlogged early during a growing season and often covered with as much as six mches or
more of water Vegetation mcludes grasses, bulrushes, spikerushes, and various other marsh
plants such as cattails, arrowheads, pickerelweed, and smartweeds. These marshes may
nearly fill shallow lake basins or sloughs, or may border deep marshes on the landward side
and are also common as seep areas on irrigated lands.

D “Type 4 wetlands” are 1nland deep fresh marshes in which soil 1s usually cov-
ered with s1x inches to three feet or more of water during the growing season Vegetation in-
cludes cattails, reeds, bulrushes, spikerushes, and wild rice In open areas, pondweeds,
naiads, coontail, water milfoils, waterweeds, duckweeds, water lilies, or spatterdocks may
occur These deep marshes may completely fill shallow lake basins, potholes, limestone
sinks, and sloughs, or may border open water 1n such depressions

E “Type 5 wetlands” are inland open fresh water, shallow ponds, and reservorrs in
whuch water 1s usually less than ten feet deep and 1s fringed by a border of emergent vegeta-
tion similar to open areas of type 4 wetland.

F “Type 6 wetlands” are shrub swamps in which so1l 1s usually waterlogged during
growing season and 1s often covered with as much as six inches of water Vegetation mncludes
alders, willows, buttonbush, dogwoods, and swamp privet. This type occurs mostly along
sluggish streams and occasionally on floodplaims

G “Type 7 wetlands” are wooded swamps 1in which soil 1s waterlogged at least to
within a few inches of the surface during growing season and 1s often covered with as much
as one foot of water Thus type occurs mostly along'sluggish streams, on floodplains, on flat
uplands, and 1n shallow basms Trees mclude tamarack, arborvitae, black spruce, balsam, red
maple, and black ash Northern evergreen swamps usually have a thick ground cover of
mosses Deciduous swamps frequently support beds of duckweeds and smartweeds

H “Type 8 wetlands” are bogs in which so1l 1s usually waterlogged and supports a
spongy covering of mosses This type occurs mostly 1n shallow basms, on flat uplands, and
along sluggish streams Vegetation 1s woody or herbaceous or both. Typical plants are heath
shrubs, sphagnum moss, and sedges In the north, leatherleaf, Labrador—tea, cranberries, ca-
réx, and cottongrass are often present Scattered, often stunted, black spruce and tamarack
may occur

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0112 INCORPORATION BY REFERENCE
This chapter mncorporates by reference the following documents

A Wetlands of the United States (United States Fish and Wlldhfe Service Circular
No 39, 1971 edition).
B Umited States Army, Corps of Engineers Wetland Delineation Manual (January
1987). ‘ A h
‘ C Classification of Wetlands and Deepwater Habitats of the United States (Co-
wardin, et al , 1979 edition)

D. Criteria and Guidelies for Assessing Geologic Sensitivity of Groundwater Re-
sources 1n Minnesota (Minnesota Department of Natural Resources, 1991).

- E Umted States Geological Survey Hydrologic' Unit Map for Mimnesota (1974)

F Mmnesota Routime Assessment Methodology for Evaluating Wetland Func-

tions (Board of Water and Soil Resources, Version 1.0 — May 1996)
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G Minnesota Wetland Evaluation Methodology for the North Central Unmited
States (Umted States Army Corps of Engmeers, September 1988)

H The Hydrogeomorphic Functional Assessment Methodology (as developed by
the United States Army Corps of Engmeers based on Wetlands Research Program Technical
Report WRP-DE-3, August 1993) ‘

I Oregon Freshwater Wetland Assessment Metﬁodology (Oregon Division of
State Lands, December 1993).

J Method for the Comparative Evaluation of Nontidal Wetlands 1n New Hamp-
shire (New Hampshire Department of Environmental Services, March 1991).

K. National Wetland Inventory maps (United States Fish and Wildlife Service)

L Anderson and Craig, 1984, Growing Energy Crops on Minnesota Wetlands
The Land Use Perspective

These documents are available through the state law library, except the National Wet-
land Inventory maps, which are available at Mmnesota soil and water conservation district
offices .None of the documents are subject to frequent change

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
Histery: 22 SR 1877

8420.0115 SCOPE OF EXEMPTION STANDARDS.

When considering 1f a drain or fill activity qualifies for an exemption listed 1n a speci-
fied clause of Mmnesota Statutes, section 103G 2241, the exemption standards in part
8420 0122 apply.

Persons proposing to conduct an exempt activity are encouraged to contact the local
government unit or the local government unit’s designee for advice on minimizing wetland
1mpacts

An activity 1s exempt 1f 1t qualifies for any one of the exemptions, even though 1t may be
indicated as not exempt under another exemption.

These exemptions do not apply to calcareous fens as 1dentified by the commussioner

No exemptions apply to wetlands that have been previously restored or created as a re-
sult of an approved replacement plan All such wetlands are subject to replacement on'subse-
quent drainage or filling

Nonexempt wetlands cannot be partially dramned or filled 1n order to claim an exemp-
tion or no—loss determination on the remainder. Therefore, no exemptions or no-loss deter-
minations can be applied to the remaining wetland that would not have been applicable be-
fore the 1mpact

Present and future owners of wetlands drained or filled without replacement under an
exemption in part 8420 0122, subparts 1 and 2, item B, can make no use of the wetland area
after 1t 1s drained or filled, other than as agricultural land, for ten years after the draiming or
filling, unless 1t 1s first replaced under the requirements of Minnesota Statutes, section
103G.222 Also, for ten years the wetland may not be restored for replacement credit. At the
tume of draiming or filling, the landowner shall record a notice of these restrictions m the of-
fice of the county recorder for the county i which the project is located At a minimum, the
recorded document must contain the name or names of the landowners, alegal description of
the property to which the restrictions apply, a statement of the restrictions, the date on which
the ten—year pertod expires, the name of the local government which certified the exemption,
if such occurred, the signatures of all owners, and an acknowledgment.

A person conducting an activity in a wetland under an exemption 1n part 8420.0122
shall ensure that

A. appropriate erosion control measures are taken to prevent sedimentation of the
water,

B the activity does not block fish activity in a watercourse, and
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C the activity 1s conducted 1n compliance with all other applicable federal, state,
and local requirements, mncluding best management practices and water resource protection
requirements established under Minnesota Statutes, chapter 103H.

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0120 [Repealed, 22 SR 1877]

8420.0122 EXEMPTION STANDARDS.
Subpart 1 Agricultural activities.
A replacement plan for wetlands 1s not required for.

A activities m a wetland that was planted with annually seeded crops, was 1n a
crop rotation seeding of pasture grass or legumes, or was required to be set aside to recerve
price support or other payments under United States Code, title 7, sections 1421 to 1469, in
s1x of the last ten years prior to January 1, 1991. Documentation, such as aerial photographs,
United States Department of Agriculture records, or affidavit of landowner must be required
by the local government unit to show and use as evidence for this exemption Set aside land
used for this exemption must be wetland types 1 and 2;

B activities in a wetland that 1s or has been enrolled 1n the federal Conservation
Reserve Program under United States Code, title 16, section 3831, that.

(1) was planted with annually seeded crops, was m a crop rotation seeding, or
was required to be set aside to recerve price support or payment under United States Code,
title 7, sections 1421 to 1469, 1n s1x of the last ten years prior to being enrolled 1in the program;
and '

(2)has not been restored with assistance from a public or private wetland res-
toration program
Federal documentation that the wetland 1s or has been enrolled m the federal Conservation
Reserve Program may be used as evidence for this exemption. The landowner must also meet
the same requirements of item A, except that the years required are at least s1x of the ten years
preceding the year of enrollment in the federal Conservation Reserve Program. The land-
owner must also state 1n writing that the wetland was not restored with assistance from a pub-
lic or private wetland restoration fund, or that the restoration was done under a contract or
easement providmg the landowner with the right to drain the restored wetland,

C activities m a wetland that has received a commenced drainage determination
provided for by the federal Food Security Act of 1985, that was made to the county USDA
office prior to September 19, 1988, and a ruling and any subsequent appeals or reviews have
determined that dramage of the wetland had been commenced prior to December 23, 1985
The landowner must provide United States Department of Agriculture documents confirm-
mg that the county USDA office determined before September 19, 1988, that drainage had
begun before December 23, 1985, and that the determination has not been overturned by sub-
sequent appeal or review and 1s not currently under admimstrative review,

D (1) activities 1n a type 1 wetland on agricultural land, except for bottomland
hardwood type 1 wetlands, and activities 1n a type 2 or type 6 wetland that 1s less than two
acres 1n s1ze and located on agricultural land,

(2) this exemption may be expanded to additional acreage, including types 1,
2, and 6 wetlands that are part of a larger wetland system, when the additional acreage 1s part
of a conservation plan approved by the local so1l and water conservation district, the addi-
tional dramming or filling 1s necessary for efficient operation of the farm, the hydrology of the
larger wetland system 1s not adversely affected, and wetlands other than types 1, 2, and 6 are
not dramned or filled, .

(3) the exemption m subitem (2) 15 subject to the size limits included 1n sub-
ttem (1),

E aquaculture actrvities including pond excavation and construction and mainte-
nance of associated access roads and dikes authorized under, and conducted in accordance
with, a permit 1ssued by the United States Army Corps of Engineers under section 404 of the
federal Clean Water Act, United States Code, title 33, section 1344, but not mcluding
construction or expansion of buildings,
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F wild rice production activities, including necessary diking and other activities
authonzed under a permit 1ssued by the United States Army Corps of Engineers under sec-
tion 404 of the federal Clean Water Act, United States Code, title 33, section 1344,

G normal agricultural practices to control noxious or secondary weeds as defined
by rule of the commussioner of agriculture, 1n accordance with applicable requirements un-
der state and federal law, including established best management practices, and

H agnicultural actrvities 1n a wetland that 1s on agricultural land annually enrolled
in the federal Food, Agricultural, Conservation, and Trade Act of 1990, United States Code,
title 16, section 3821, subsection (a), clauses (1) to (3), as amended, and 1s subject to sections
1421 to 1424 of the federal act in effect on January 1, 1991, except that land enrolled in a
federal farm program 1s eligible for easement participation for those acres not already com-
pensated under a federal program The federal Food, Agricultural, Conservation, and Trade
Act of 1990 has been replaced with the federal Agriculture Improvement and Reform Act of
1996 This exemption may be applied to agrlcultural land annually enrolled 1n the federal
Agriculture Improvement and Reform Act as long as wetlands are not drained or filled be-
yond what would have been allowed under the federal Food, Agricultural, Conservation, and
Trade Act of 1990, Unuted States Code, title 16, section 3281, subsection (a), clauses (1) to
(3), as amended, subject to sections 1421 to 1424 of the federal act 1n effect on January 1,
1991 Documentation from the United States Department of Agriculture may be used as evi-
dence to support this exemption. If the activity would result m loss of eligibihity, the land-
owner cannot qualify for the exemption by withdrawing from the program

Subp. 2 Drainage.

A For the purposes of this subpart, “public dramage system” means a drainage
system as defined in Minnesota Statutes, section 103E 005 subdrvision 12, and any ditch or
‘tile lawfully connected to the drainage system

. B Areplacement plan 1s not required for draining of type 1 wetlands, orup to five
acres of type 2 or type 6 wetlands, 1n an unincorporated area on land that has been assessed
dramage benefits for a public drainage system, provided that

(1) during the 20-year period that ended January 1, 1992-
(a) there was an expenditure made from the dramage system account for
the public drainage system,
(b) the public drainage system was repaired or maintained as approved
by the drainage authority, or
(c) no reparr or maintenance of the public drainage system was required
under Mmnesota Statutes, section 103E 705, subdivision 1, as determined by the public
dramage authorty, and
(2) the wetlands are not dramed for conversion to:
(a) platted lots,
(b) planned umit, commercial, or industrial developments; or
(c) any development with more than one residential umit per 40 acres
If wetlands dramed under this tem are converted to uses prohibited under subitem (2)
during the ten—year period following drainage, the wetlands must be replaced under Minne-
sota Statutes, section 103G 222

C Areplacement plan 1s not required for draiming or filling of wetlands, except for
draining types 3, 4, and 5 wetlands that have been 1n existence for more than 25 years, result-
mg from maintenance and repair of existing public drainage systems

D Areplacement plan1s not required for drammung or filling of wetlands, except for
draining wetlands that have been 1n existence for more than 25 years, resulting from mainte-
nance and repair of existmg drainage systems other than public drainage systems.

For items C and D, the landowner must provide documentation that the wetlands which
will be partially or completely drained by the maintenance have not existed for more than 25
years Documentation may include, but 1s not limited to aerial photographs, climatological
records, so1l borings, vegetative analysis, elevation surveys, or sworn affidavits

E A replacement plan 1s not required for draining or filling of wetlands resulting
from activities conducted as part of a public drainage system improvement project that re-
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cerved final approval from the drainage authonty before July 1, 1991,'and after July 1, 1986,
if , -

(1) the approval remains valid,

(2) the project remains active, and

(3) no additional drainage will occur beyond that onginally approved

I The public dramnage authority may, as part of the repair, mstall control struc-
tures, realign the ditch, construct dikes along the ditch, or make other modifications as neces-
sary to prevent drainage of the wetland.

G Wetlands of all types that would be drained as a part of a public drainage repair
project are ehgible for the permanent wetlands preserve under Minnesota Statutes, section
103F 516 The board shall give prionity to acquisition of easements on types 3, 4, and 5 wet-
lands that have been 1n existence for more than 25 years on public drainage systems and other
wetlands that have the greatest nisk of drainage from a public drainage repair project.

Subp. 3. Federal approvals. A replacement plan for wetlands 1s not required for

A activities exempted from federal regulation under Unuted States Code, title 33,
section 1344(f), as 1n effect on January 1, 1991

The local government unit may certify the exemption only 1f the landowner furnishes
proof of qualification for one of the exemptlons from the United States Army Corps of Eng1-
neers ,
This exemption does not apply to a project w1th the purpose of converting a wetland to a
nonwetland, either immediately or gradually, or converting the wetland to another use, or
when the fill will result 1n significant discernible change to the flow or circulation of water 1n
the wetland, or partly draining 1t, orreducing the wetland area, ;

B activities authorized under, and conducted in accordance with, an applicable
general permitissued by the United States Army Corps of Engineers under section 404 of the
federal Clean Water Act, Unuted States Code, title 33, section 1344, except the nationwide
permit in Code of Federal Regulations, title 33, section 330.5, paragraph (a), clauses (14),
limited to when a new road crosses a wetland, and (26), as in effect on January 1, 1991

This exemption 1s for the following nationwide permts as.they existed.on January 1,
1991, and includes the associated regional condtions: 3, 4, 5, 6,7, 12, 13, 14, 15, 16, 17, 20,
21,22, 23, and 25, 1ssued under Code of Federal Regulations, title 33, section 330 5 The
local government umit may certify such an exemption only 1f the applicant furmshes proof of
qualification for one of these nationwide permuts from the United States Army Corps of En-
gineers. Nationwide permit 14 for a new road does not qualify for this exemption, nor do
nationwide permuts under numbers not listed 1n this exemption.

To qualify for a nationwide permut, the apphcant for a Umited States Army Corps of En-
gineers permit must meet anty regional conditions 1mposed by the Umted States Army Corps
of Engineers, and must obtain from the Minnesota Pollution Control Agency an widividual
section 401 certification when requued

Subp 4 Wetland restoration. A replacement plan for wetlands 1s not requ1red foracti-
vities in a wetland restored for coniservation purposes under a contract or easement providmg
the landowner with the right to drain the restored wetland

The landowner must provide a contract or easement conveyance or affidayit demon-
strating that the landowner or a predecessor restored the wetland for conservation purposes
but retained the right to subsequently drain the restored wetland

Subp 5 Incidental wetlands. A replacement plan for wetlands 1s not required for acti-
vities 1n a wetland created solely as a result of

A. beaver dam construction,

B blockage of culverts through roadways maintained by apublic or pnvate entity,

C. actions by public or private entities that were taken for a purpose other than
creating the wetland, or .

D any combination of items A to C

Wetland areas created by beaver activities may be drained by removmg those materials

placed by beaver Drainage 1s permitted by removmg or moving materials blocking installed
roadway culverts and drainage structures Additional excavation or removal of other materi-

Copyright © 1999 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA RULES 1998
8420.0122 WETLAND CONSERVATION 82

als 1s not permitted unless 1t can be shown by aerial photographs that the proposed activity
will not drain or 111 wetland that was there before the beaver dam was built or before the cul-
vert became plugged

Wetlands may be dramed or filled 1f the landowner can show that the wetland was
created solely by actions, the purpose of which was not to create the wetland.

Impoundments or excavations constructed in nonwetlands solely for the purpose of ef-
fluent treatment, storm water retention, soil and water conservation practices, and water
quality improvements, and not as part of a compensatory wetland mitigation process that
may, over time, take on wetland charactenstics, are also exempt.

Subp 6. Utilities; public works. A replacement plan for wetlands 1s not required for:

A. placement, maintenance, repair, enhancement, or replacement of utility or util-
1ty—type service 1f

(1) the impacts of the proposed project on the hydrologic and biological char-
acteristics of the wetland have been avoided and minimized to the extent possible, and

(2) the proposed project significantly modifies or alters less than one-half
acre of wetlands,

B activities associated with routine maintenance of utility and pipeline rights—of—
way, provided the activities do not result in additional mtrusion-into the wetland;

C. alteration of a wetland associated with the operation, maintenance, or repair of
an 1nterstate pipeline within all existing or acquired 1nterstate pipeline rights—of-way,

D emergency repair and normal maintenance and repair of existing public works,
provided the activity does not result in additional intrusion of the public works mto the wet-
land and does not result in the draiming or filling, wholly or partially, of a wetland,

E normal maintenance and munor repair of structures causing no additional 1ntru-
sion of an existing structure mto the wetland, and maintenance and repair of private crossings
that do not result in the draiming or filling, wholly or partially, of a wetland, or

F repair and updating of existing individual sewage treatment systems as neces-
sary to comply with local, state, and federal regulations

For new placement and enhancement of existing facihities, the utility must demonstrate
that the character and extent of the impacts of the proposed project on the wetlands have been
minimized

For maintenance, repair, and replacement, the local government unit may issue a sea-
sonal or annual exemption certification or the utility may proceed without local government
unut certification 1f 1t 1s carrying out the work accordmg to best management practices. Work
of an emergency nature may proceed as necessary and any drain or fill activittes shall be ad-'
dressed with the local government umt after the emergency work has been completed.

Subp 7 Forestry. A replacement plan for wetlands 1s not required for-

A temporanly crossing or entering a wetland to perform silvicultural activities,
includmg timber harvest as part of a forest management actiyity, so long as the activity limuts
the impact on the hydrologic and biologic characteristics of the wetland, the activity does not
result 1n the construction of dikes, drainage ditches, tile lines, or buildings; and the timber
harvesting and other silvicultural practices do not result in the drainage of the wetland or pub-
lic waters; or

B permanent access for forest roads across wetlands so long as the actvity limuts
the impact on the hydrologic and biologic characteristics of the wetland, the construction ac-
trvities do not result 1n the access becoming a dike, dramnage ditch, or tile lne; filling 1s
avoided wherever possible, and there 1s no drainage of the wetland or public waters

This exemption 1s for roads constructed for the primary purpose of providing access for
the conduct of silvicultural activities

Subp 8. Approved development. A replacement plan for wetlands 1s not requured for
development projects and ditch improvement projects in the state that have received prelimi-
nary or final plat approval or have infrastructure that has been nstalled or has local site plan
approval, conditional use permits, or similar official approval by a governing body or gov-
ernment agency, within five years before July 1, 1991 As used 1n this subpart, “infrastruc-
ture” means public water facilities, storm water and sanitary sewer piping, outfalls, mlets,
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culverts, bridges, and any other work defmed specifically by a local government umit as
constituting a capital improvement to a parcel within the context of an approved develop-
ment plan

Subdividers who obtained preliminary plat approval 1n the specified time period, and
other project developers with one of the listed approvals timely obtained, provided approval
has not expired and the project remains actrve, may dram and fill wetlands, to the extent doc-
umented by the approval, without replacement. Those elements of the project that can be car-
ried out without changing the approved plan and without draiung or filling must be done 1n
that manner If wetlands can be avoided within the terms of the approved plan, they must be
avoided

For county, joint county, and watershed district ditch projects, this exemption applies to
projects that received final approval in the specified time period

Subp. 9 De minimis.

A Except as provided m 1tems B to D, a replacement plan for wetlands 1s not re-
quured for draining or filling the following amounts of wetlands as part of a project, regard-
less of the total amount of wetlands filled as part of a project:

(1) 10,000 square feet of type 1,2, 6, or 7 wetland, excluding white cedar and
tamarack wetlands, outside of the shoreland wetland protection zone 1n a greater than 80 per-
cent area,

(2) 5,000 square feet of type 1, 2, 6, or 7 wetland, excluding white cedar and
tamarack wetlands, outside of the shoreland wetland protection zone 1n a 50 to 80 percent
area,

(3) 2,000 square feet of type 1, 2, or 6 wetland, outside of the shoreland wet-
land protection zone 1n a less than 50 percent area,

(4) 400 square feet of wetland types not listed 1n subitems (1) to (3) outside of
shoreland wetland protection zones 1n all counties; or

(5) 400 square feet of type 1, 2, 3,4, 5, 6, 7, or 8 wetland, 1n the shoreland
wetland protection zone, except that 1n a greater than 80 percent area, the local government
unit may mcrease the de mimimis amount up to 1,000 square feet 1n the shoreland wetland
protection zone 1n areas beyond the buildmg setback 1if the wetland 1s 1solated and 1s deter-
mined to have no direct surficial connection to the public water To the extent that a local
shoreland management ordinance 1s more restrictive than this subitem, the local shoreland
ordinance applies

B The amounts listed 1 1tem A may not be combined on a project

C This exemption no longer applies to a landowner’s portion of a wetland when
the cumulative area of the landowner’s portion drained or filled since January 1, 1992, 1s the
greater of

(1) the applicable area listed in 1tem A, 1f the landowner owns the entire wet-
land,

(2) five percent of the landowner’s portion of the wetland; or

(3) 400 square feet

D Persons proposing to conduct an activity under this subpart shall contact the
board at a toll-free telephone number to be provided for information on mimimizing wetland
mmpacts Failure of the person to call does not constitute a violation of this subpart

E This exemption may not be combined with another exemption on a project in
this part

Subp 10 Wildlife habitat. A replacement plan for wetlands 1s not required for

A deposition of spoil resulting from excavation within a wetland for a wildlife
habitat improvement project, 1f

(1) the area of deposition does not exceed five percent of the wetland area or
one-half acre, whichever 1s less, and the spoil 1s stabilized and permanently seeded to pre-
vent erosion,

(2) the project does not have an adverse 1mpact on any species designated as
endangered or threatened under state or federal law, and
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(3) the project will provide wildlife habitat improvement as certified by the
so1l and water conservation district, or

B duck blmds
Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0200 DETERMINING LOCAL GOVERNMENT UNIT.
The local government unit responsible for making exemption and no-loss determina-
tions and approving replacement plans shall be determined according to 1tems A to C
[For text of wems A and B, see M.R ]

C. If the activity 1n a wetland 1s located 1n two jurisdictions, the local government
unit shall be the one exercising zoning authority over the project or if both have zomng au-
thority, the one in which most of the wetland loss will occur If no zoning permuts are re-
quired, the local government unit shall be the one 1n which most of the wetland loss will oc-
cur If an activity will affect wetlands in more than one local government unit, the board will
coordinate the project review to ensure consistency and consensus among the local govern-
ment units mvolved

The board will resolve all questions as to which government entity 1s the responsible
authority, applying the guidelines in 1tems A to C

Notwithstanding 1tems A to C, the Department of Natural Resources shall be the ap-
proving authonty for activities associated with projects requiring permits to mine under
Minnesota Statutes, section 93 481

Statutory Autherity: MS s 103B.101, 103B 3355; 103G 2242
History: 22 SR 1877

8420.0210 EXEMPTION DETERMINATIONS.

A landowner mtending to drain or fill a wetland without replacement, claiming exemp-
tion under part 8420.0122, may contact the local government unit before beginning draining
or filling activities for determination whether or not the activity 1s exempt. A landowner who
does not request a determination may be subject to the enforcement provisions in part
8420 0290 and Minnesota Statutes, section 103G 2372. The local government unit must
keep on file all documentation and findings of fact concerning exemption determinations for
a period of ten years

Local government units may offer exemption certificates as part of the wetland pro-
gram within their jurisdiction An exemption applies whether or not the local government
unit chooses to 1ssue certificates of exemption. If the wetland qualifies for an exemption, and
the landowner requests a certificate of exemption, then the local government umt must issue
one

The landowner applying for exemption 1s responsible for submutting the proof neces-
sary to show qualification for the particular exemption claimed

The local government unit may place the decision authority for exemption apphications
with the zoning adrmmstrator, or establish other procedures 1t considers appropriate.

The local government unit decision shall be based on the exemptions standards 1n part
8420.0122 If the decision requures a finding of wetland size or type, the local government
unit should seek the advice of the technical panel as described 1n part 8420 0240 The local
government umt decision must be made 1n compliance with Minnesota Statutes, section
15 99, which generally requires a decision to be made within 60 days of receipt of a complete
apphcation. The local government unit decision must be mailed to the landowner, members
of the technical evaluation panel, the watershed district or water management organization if
there 1s one, the commussioner of natural resources, and individual members of the public
who request a copy within ten days of the decision

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0220 NO-LOSS DETERMINATIONS.

A landowner unsure 1f proposed work will result in a loss of wetland may apply to the
local government unit for a determination A landowner who does not request a determina-
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tion may be subject to the enforcement provisions in part 8420.0290 and Minnesota Statutes,
section 103G 2372 The local government umt must keep on file all documentation and find-
ngs of fact concerning no-loss determinations for a period of ten years

. The landowner applymg for a no-loss determination 1s responsible for submutting the
proof necessary to show qualification for the claim.

The local government unit may place the decision authority for no-loss applications
with the zoning adminustrator, or establish other procedures 1t considers appropriate The lo-
cal government umt decision must be made in compliance with Minnesota Statutes, section
15.99, which generally requires a decision to be made within 60 days of receipt of a complete
application The local government urut decision must be mailed to the landowner within ten
days of the decision '

The local government unit shall 1ssue a no—loss certificate if the landowner requests and
if exther:

A the work will not dramn or fill a wetland;

B water level management activities will not result in the conversion of a wetland
to another land use,

C the activities are 1n a surface impoundment for containment of fossil fuel com-
bustion waste or water retention, and are not part of a compensatory wetland mitigation pro-
gram, or ' .

D the activity 1s bemg conducted as part of an approved replacement or banking
plan or 1s conducted or authonized by pubhc agencies for the purpose of wetland restoration
and the activity 1s restricted to placing fill in a previously excavated drainage system to re-
store a wetland to 1ts original condition ‘

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0230 REPLACEMENT PLAN DETERMINATIONS.

Subpart 1 Application. A landowner intending to drain or fill a wetland who does not
qualify for an exemption or no-loss determination shall obtam approval of a replacement
plan from the local government unit before begmning draining or filling A person who does
notdo so1s subject to the enforcement provisions 1n this chapter and Mmnesota Statutes, sec-
tion 103G 2372

Within ten days of receipt of an application for an activity affecting less than 10,000
square feet of wetland, the local government unit must mail a summary of the application,
which includes information to identify the applicant and the location and scope of the project,
to members of the technical evaluation panel, the commussioner of natural resources, and 1n-
dividual members of the public who have requested a copy The project notification must
state when the comment period ends

‘Within ten days of receipt of an application for approval of a replacement plan for an
activity affecting 10,000 square feet or more of wetland, the local government unit must mail
a copy of the application and an 1nvitation to submit comments to members of the technical
evaluation panel, the watershed district or water management orgarization, if there 1s one;
the commussioner of natural resources and individual members of the public who request a
copy Individual members of the pubhc who request a copy must be sent a summary of the
application that includes information to identify the applicant and the location and scope of
the project The project notification must state when the comment period ends

An application for approval of a replacement plan includes a revised application for re-
placement plan approval and an application for arevision to an approved replacement plan if

(1) the wetland area to be drained or filled under the revised replacement plan
1s atleast ten percent larger than the area to be drained or filled under the original replacement
plan, or '

(2) the wetland area to be drained or filled under the revised replacement plan
1s located more than 500 feet from the area to be drained or filled under the original replace-
ment plan

Subp 2 Decision. The local government unit decision shall be based on the replace-
ment standards 1n parts 8420 0500 to 8420 0630, and on the technical evaluation panel’s de-
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termination, 1f there 1s one, concerning the wetland function and resulting pubhc values,
location, s1ze, and type of the wetland being altered. The local government unit decision must
be made 1n compliance with Minnesota Statutes, section 15.99, which generally requires a
decision to be made within 60 days of receipt of a complete application The local govern-
ment unit shall consider and mclude the technical evaluation panel’s recommendation, 1f
there 1s one, to approve, modify, or reject the proposed replacement plan. The local govern-
ment unit decision must be mailed to the landowner within ten days of the decision A sum-
mary of the government umt decision must be mailed within ten days of the decision to those
required to recerve notice of the application

For wetland replacement plans involving more than one local government unit, approv-
al of all local government units involved or as specified 1n part 8420 0200 shall constitute
final approval of the replacement plan and 1s required before the project may proceed. The
local government unit with jurisdiction for the impact site must approve all components of
the replacement plan, following the procedures n parts 8420 0500 to 8420.0630. The local
government unit with jurisdiction for the replacement site shall limit the review to evaluation
of the replacement site as in parts 8420.0540 to 8420.0630 and make a decision accordingly

As part of the approval of the replacement plan, the local government unit with jurisdic-
tion for the replacement site assumes responsibility for ensuring comphance with monitor-
1ng provisions accordmg to parts 8420.0600 to 8420 0630 The local government unit with
junsdiction for the replacement site may enter 1nto jomt powers agreements with a local gov-
ernment unit with jurisdiction for the impact site, assess fees, or develop other procedures
considered necessary to facilitate the process.

Statutory Authority: MS s 103B 101, 103B 3355, 103G.2242
History: 22 SR 1877

8420.0240 TECHNICAL EVALUATION PANEL PROCEDURES.

For each local government unit, there 1s a technical evaluation panel of three persons- a
technical professional employee of the board, a technical professional employee of the so1l
and water conservation district of the county in whach the activity 1s occurring, and a techni-
cal professional with expertise 1n water resources management appointed by the local gov-
ernment unit. One member selected by the local government unut shall act as the contact per-
son and coordinator for the panel. Two members of the panel must be knowledgeable and
trained 1n applying methodologies of the “United States Army Corps of Engineers Wetland
Delineation Manual” (January 1987), “Wetlands of the United States” (Umited States Fish
and Wildlife Service Circular 39, 1971 edition), and “Classification of Wetlands and Deep-
water Habatats of the United States” (Cowardin, et al , 1979 edition), and evaluation of wet-
land functions and the resulting public values The technical evaluation panel may mvite
additional wetland experts to help the panel in 1ts work.

The panel shall make technical determinations on questions of wetland functions and
the resulting pubhic values, location, size, and type for replacement plans, exemption and no—
loss requests, avordance and minimization requests, and for comprehensive wetland protec-
tion and management plans 1f requested to do so by the local government unit, the landowner,
or amember of the technical evaluation panel. The panel may review replacement plans and
recommend to the local government unit ether approval, approval with changes or condi-
tions, or rejection The panel shall make no determinations or recommendations without at
least one member having made an on—site inspection. Panel determinations and recommen-
dations must be endorsed by at least two of the three members.

If the local government umit has a comprehensive wetland protection and management
plan that delineates location, si1ze, and type for all wetlands, approved by the technical evalu-
ation panel, and subsequently incorporated 1nto local ordinance, then the local government
unit can make determinations 1n place of the technical evaluation panel

The panel, or one of 1ts members when so authorized by all of the members, may assist
the local government umt 1n making wetland s1ze and type determinations when asked to do
so by the local government umnt as part of making an exemption or no-loss determination.

If requested by the local government unit, the landowner, or a member of the techmical
evaluation panel, the panel shall answer technical questions or participate in the momtoring

Copyright © 1999 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA RULES 1998
87 WETLAND CONSERVATION  8420.0250

of replacement wetlands according to parts 8420 0600 to 8420 0630, and shall similarly par-
ticipate 1 the momtoring of banked wetlands according to parts 8420.0700 to 8420 0760.

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0250 APPEALS.

Subpart 1. Appeal of replacement plan, banking plan, exemption, and no-loss deci-
sions. The decision of a local government unit to approve, approve with conditions, or reject
a replacement plan, banking plan, exemption, or no-Joss request becomes fmal 1f not ap-
pealed to the board within 15 days after the date on which the decision ts mailed to those re-
quired to receive notice of the decision

Appeal may be made by the landowner, by any of those required to receive notice of the
decision, or by 100 residents of the county in which a majonty of the wetland 1s located

Appeal 1s effective upon matling of the petition and payment of a nonrefundable filing
fee of $200 to the board with evidence that a copy of the petition has been mailed to the local
government umt. Subsequent to receipt of a petition, the local government unit may require
the petitioner to post a letter of credit, cashier’s check, or cash in an amount not to exceed
$500 per appeal. The amount posted must be returned to the petitioner unless there 1s a find-
1ng under subpart 3 that the appeal 1s mentless, trivial, or brought solely for the purposes of
delay The local government unit shall then matl a copy of the petition to all those to whom 1t
was required by part 8420 0230 to mazl a copy of the notice of decision.

Subp 2. [Repealed, 22 SR 1877]

Subp 3. Board appeal procedures. Within 30 days after receiving the petition, the
board or 1ts dispute resolution commuttee or executive director shall decide whether to grant
the petition and hear the appeal The board or its dispute resolution commuttee or executive
director shall grant the petition unless the appeal 1s deemed merntless, trivial, or brought sole-
ly for the purposes of delay; that the petitioner has not exhausted all local adrministrative rem-
edies, or that the petitioner has not posted a letter of credit, cashier’s check, or cash if required
by the local government unit.

The appeal will be heard by the dispute resolution commuttee and decided by the board
within 60 days after granting the petition Parties to the appeal are the appellant, the landown-
er, the local government unit, and 1n the case of replacement plan appeals, all those required
to recerve notice of the local government unit decision

Upon appeal, the local government unit shall forward to the board the record on which 1t
based 1ts decision The board will make 1ts decision on the appeal after hearing. Thirty days’
notice of the hearing shall be given by the board to the parties. The parties may present writ-
ten and oral argument When the local government umit has made formal findings contempo-
raneously with 1ts decision and there 1s an accurate verbatim transcript of the proceedings
and the proceedmgs were faurly conducted, the board will base 1ts review on the record.
Otherwise 1t may take additional evidence, or remand the matter.

The board will affirm the local government unit’s decision if the local government
unit’s findings of fact are not clearly erroneous; 1f the local government umt correctly applied
the law to the facts, mcluding this chapter, and if the local government unit made no proce-
dural errors prejudicial to a party Otherwise, the board will reverse the decision, amend 1t, or
remand 1t with mstructions for further proceedmgs

Subp. 4 County or watershed reclassification.

A A local government unit may request the board to reclassify a county or wa-
tershed on the basis of its percentage of presettlement wetlands remaiming  After receipt of
satisfactory documentation from the local government, the board shall change the classifica-
tion of a county or watershed Ifrequested by the local government unit, the board must assist
indeveloping the documentation Within 30 days of 1ts action to approve a change of wetland
classifications, the board shall publish a notice of the change 1n the Environmental Quality
Board Monitor

B One hundred citizens who reside within the jurisdiction of the local government
unit may request the local government unit to reclassify a county or watershed on the basis of
its percentage of presettlement wetlands remaining In support of their petition, the citizens
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shall provide satisfactory documentation to the local government unit The local government
unit shall consider the petition and forward the request to the board or provide a reason why
the petition 1s denied

Subp. 5 Metropolitan area public transportation project replacement. Disputes
about restoration opportunities for wetland replacement sites for public transportation proj-
ects in the seven—county metropolitan area (1) 1 a county as required 1n part 8420 0540, sub-
part 5, (2) using created wetlands, or (3) using wetland banking credits may be appealed to
the board’s commuttee for dispute resolution .

Statutory Authority: MS s 103B.101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0260 PENALTY FOR LOCAL GOVERNMENT UNIT FAILURE TO APPLY
LAW. ,

By January 1, 1994, each local government unit of the state, except tribal lands, shall
acknowledge to the board that 1t 1s assumung 1ts responsibilities under this chapter and the act
Local government units from which an affirmative response 1s not recerved will be given no-
tice by the board that there 1s a 60—day moratorium 1n the local government unit’s jurisdiction
on exemption, no—loss, replacement plan, and banking determinations The board will end
the moratorium within the 60 days upon agreement by the local government unat that 1t wiil
assume 1ts duties under thuis chapter and the act. If at the end of the 1nitial 60-day moratorium
an agreement has not been made for the local government unit to apply the law, the board can
extend the moratorium unt1l the local government unit agrees to apply the law

If the board has information that a local government unit 1s not following this chapter or
the act in making exemption, no-loss, replacement plan, or banking determinations, the
board shall notify the local government unit of its concerns. If not satisfied with the local
government unit’s response, the board shall ask the local government unit to appear at a hear-
mg before the board to discuss the matter If it 1s determined at the hearing, that corrective
action 1s necessary, the board shall write the local government unit directing specific correc-
tive action within 60 days The notice shall explain the reason for the action

If, after the 60—day period described 1n this part the local government unit has not cor-
rected the problem to the satisfaction of the board, the board shall take appropriate legal ac-
tion to ensure compliance

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242

History: 22 SR 1877

8420.0268 COMPENSATION CLAIMS AGAINST LOCAL GOVERNMENT
UNITS. \

Subpart 1 Intervention. At the request of a local government umt against which a
compensation action 1s brought based at least in part on the local government unit’s applica-
tion of Minnesota Statutes, section 103G.222, 103G.2241, 103G.2242, 103G 237, or
103G 2372, or rules adopted by the board to implement these sections, the state, through the
attorney general, shall intervene 1n the action on behalf of the local government unit and shall
thereafter be considered a defendant in the action A local government umt making a request
under this subpart shall provide the attorney general with a copy of the complaint as soon as
possible after being served. If requested by the attorney general, the court shall grant addi-
tional time to file an answer equal to the time between service of the complaint on the local
government unit and receipt of the complaint by the attorney general

Subp 2 Liability of state for certain costs. The state 1s liable for costs, damages, fees,
and compensation awarded 1n the action based on the local government umit’s adoption or
implementation of standards that are required by state law, as determined by the court The
local government unit 1s liable for costs, damages, fees, and compensation awarded in the
action based on local standards that are more restrictive than state law and rules

Subp 3 Definition. For purposes of this part, “compensation action” means an action
i which the plaintiff seeks compensation for taking private property under the state or feder-
al constitution

Statutory Authority: MS s 103B 101, 103B 3355, 103G.2242
History: 22 SR 1877
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8420.0290 ENFORCEMENT PROCEDURES.
[For text of subpart 1, see M R.]

Subp 2. Cease and desist orders. Site—specific cease and desist orders may be 1ssued
when the enforcement authority has probable cause that a drain or fill activity 1s being or has
been conducted 1n a wetland and does not qualify for an exemption or a no-loss determina-
tion under parts 8420 0210 and 8420 0220 and 1s being or has been conducted without prior
approval of a replacement plan by a local government unit under part 8420 0230.

A cease and desist order must not be 1ssued 1f the landowner has a valid certificate of
exemption or no—loss from the local government unit, or has evidence to support an exemp-
tion Otherwise

A the enforcement authority may 1ssue a cease and desist order upon discovery of
the drain or fill activity,

B the order may be withheld to give the landowner tume to produce the evidence
required by part 8420 0122 to the enforcement authority of qualification for an exemption or
no-loss determination; or

C. acease and desist order may be 1ssued with an effective date three weeks from
the date of 1ssuance The enforcement authority shall exercise this option when the enforce-
ment authority cannot readily make a determination on the facts and circumstances to deny a
landowner’s claim of exemption or no-loss, and continued drain or ﬁll activity would not
cause ureparable harm to the wetland

The enforcement authority shall advise the landowner that the landowner’s application,
if any, for an exemption or no-loss determmnation, should be made immediately to the local
government unit and that whatever drain and fill work the landowner has done may require
restoration according to a restoration plan designed by the soil and water conservation dis-
trict, if the application for exemption or no-loss determination 1s denied

The enforcement authority 1ssuing a cease and desist order shall promptly submut co-
pies to the so1l and water conservation district, local government umt, and Department of
Natural Resources

If an application for an exemption or no-loss determination 1s triggered by a cease and
desist order, the local government unit or the technical evaluation panel shall make a decision
within three weeks from the date of the application The local government unit or technical
evaluation panel shall review evidence of exemption or no—loss produced by the landowner,
spect the site 1f necessary, and determine

(1) 1f the area 1n question 1s a wetland, and
(2) 1f the activity qualifies for an exemption or no-loss determination under
parts 8420 0210 and 8420 0220

In cases where the cease and desist order has been 1ssued to a local government umt, the
determination of exemption or no—loss shall be made by the board

If the decision 1s that the activity 1s exempt or results in a no—loss determmation, the
decision maker shall issue a certificate of exemption or no-loss, request that the enforcement
authority rescind the cease and desist order, and notify the soil and water conservation dis-
trict, the Department of Natural Resources, and the landowner

If the application 1s denied, the decision—maker shall immediately notify the soil and
water conservation district, the enforcement authority, and the landowner.

Subp 3 Restoration and replacement orders. The enforcement authority shall 1ssue
a restoration order or replacement order when the drain or fill has already been completed
when discovered, or after a cease and desist order has been 1ssued and the landowner does not
seek an exemption or no—loss determination within three weeks, or the local government unzt
denies the application

Promptly upon bemg informed by the enforcement authonty of the need, the soil and
water conservation district staff person shall mspect the site and prepare a plan 1n consulta-
tion with the local government unt for restoring the stte to1ts prealtered condition, unless the
so1l and water conservation district person, with the concurrence of the technical evaluation
panel and the enforcement authority, concludes that restoration 1s impossible The so1l and
water conservation district shall mcorporate 1ts plan mto a restoration or replacement order
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and send 1t to the enforcement authority for service in person or by certified mail to the land-
owner
The restoration order must specify a date by which the landowner must exther-

A restore the wetland accordmg to the so1l and water conservation district plan
and obtain a certificate of satisfactory restoration from the so1l and water conservation dis-
trict, or

B submut a replacement plan to the local government umt

The order shall state that it will be canceled when the landowner obtains a certificate of
exemption or no—loss from the local government unt, or a certificate that replacement has
been completed according to an approved replacement plan Otherwise, the landowner must
restore the wetland 1n the manner required by the restoration order.

If the so1l and water conservation district, with the concurrence of the technical panel
and the enforcement authority, determines that restoration will not restore all the loss caused
by the dram or fill activity, the enforcement authority may order a combination of restoration
and replacement, or may order replacement rather than restoration, as determned by the so1l
and water conservation district with the concurrence of the technical panel and the enforce-
ment authority. The order must direct the landowner to obtain replacement plan approval
from the local government unit The order must specify that if replacement plan approval 1s
not obtained, the landowner must restore the wetland 1n a manner determined by the so1l and
water conservation district.

Each cease and desist, restoration, and replacement order shall tell the landowner that
violation of the order 1s a misdemeanor

If, as part of a misdemeanor proceeding, the court orders restoration or replacement, the
soil and water conservation district, with the concurrence of the technical panel and the en-
forcement authority, shall determine which 1s appropriate, and 1f 1t 1S restoration, the method
of restoration. If the court orders replacement, the landowner must follow the replacement
plan process 1n parts 8420 0500 to 8420 0630 unless the court orders otherwise

Subp.4 After—the—fact replacement. If a landowner seeks approval of a replacement
plan after the proposed project has already impacted the wetland, the local government ut
may require the landowner to replace the impacted wetland at a ratio not to exceed twice the
replacement ratio otherwise required '

Statutory Authority: MS s 103B 101, 103B.3355, 103G.2242
History: 22 SR 1877

8420.0300 MINING.

Wetlands may not be drained or filled as part of a project for which a permut to mine 1s
required by Minnesota Statutes, section 93 481, except as approved by the commussioner.
Draining or filling of wetlands created by pits, stockpiles, or tailing basins by actions whose
purpose was not to create the wetland are exempt under part 8420.0122.

[For text of items A to E, see MR ]
Statutory Authority: MS s 103B 101, 103B.3355, 103G 2242
History: 22 SR 1877

8420.0350 HIGH PRIORITY REGIONS AND AREAS.
[For text of subpart 1, see M.R |
Subp 2 High priority areas.
[For text of items A and B, see MR |

C In all counties, plans may 1dentify additional high prionity areas where pres-
ervation, enhancement, restoration, and establishment of wetlands would have high public
value by providing benefits for water quality, flood water retention, public recreation, com-
mercial use, and other public uses. High priornty areas should be delineated by minor or ma-
jor watershed For the purposes of this part, “watershed” means major or minor watershed or
subwatershed. To 1dentify high priority areas, the local government unit shall consider at
least the landscape charactenistics 1n subitems (1) to (11)

[For text of subitems (1) to (9), see MR ]
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(10) Public ownership Wetlands in watersheds with a high proportion of land
1n public ownership are likely to have high value for public recreation These watersheds
may be considered as high prionity preservation and restoration areas

[For text of subitem (11), see M R.]
[For text of tem D, see M R ]
Statutory Authority: MS s 103B.101; 103B 3355, 103G 2242

History: 22 SR 1877

8420.0400 WETLAND PRESERVATION AREAS.
[For text of subpart 1, see MR ]

Subp. 2 Landowner application for wetland preservation area. A landowner may
apply to the county, 1f the county chooses to accept wetland preservation areas, for designa-
tion of a wetland as a wetland preservation area on forms provided by the board The apph-
cant must mclude a strip of upland 16 5 feet wide around the perimeter of the wetland The
applicant may include up to four acres of upland for each acre of wetland

The application must be accompanied by a restrictive covenant on a form provided by
the board. The covenant will contain the same Iimitations on use that are provided 1n Minne-
sota Statutes, section 103E.515, subdivision 4, including a covenant that the enrolled upland
area will be vegetated by the landowner to permanent vegetation other than noxious weeds.
The covenant must be signed, acknowledged, and ready for recording

Subp. 3 County review of application. The county may accept the application if the
wetland 1s 1n a ugh priority region and hugh priority area, 1f it includes the 16 5 foot strip, and
1s accompanied by the proper covenant.

The county may limat or reject additional upland proposed to be included accordmg to
standards the county establishes

The county may reject the application 1f the application does not qualify, or send 1t back
for modification and resubmuttal 1f that1s appropriate If the application qualifies, the county
may approve it and mark the date of approval on the application The county shall notify the
landowner of the acceptance or demal of the application within 60 days from the date of the
application

Withm five days of approval of the application, the county shall forward 1t to the county
recorder for recording of the restrictive covenant or memorialization of the application on
the certificate of title The county shall also send a copy of the approved application to the
county assessor for entry m the assessor’s records as a wetland preservation area The county
shall also send copies of the approved application to the soil and water conservation district,
the local government unit, and the board

[For text of subp 4, see MR ]

Subp 5. Commencement of wetland preservation area. The wetland 1s a wetland
preservation area commencing 30 days from the date the county notifies the landowner of
acceptance of the application under subpart 3

Subp. 6. Fee. The county‘may require an application fee to defray admimstrative costs
of the program.

Subp. 7 Maps. The county shall maintain wetland preservation area maps 1llustrating
land covenanted as wetland preservation areas

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877
8420.0505 PREVIOUSLY APPROVED REPLACEMENT PLANS.

Replacement plans may be completed under the laws, rules, conditions, and guidelines
1n effect when they were approved

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0510 PROCEDURES.

Subpart 1. Generally. No person shall drain or fill a wetland, wholly or partially, with-
out first having a wetland value replacement plan approved by the governing body of the lo-
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cal government unit, or the lead local government umt if so designated by the board, consis-
tent with parts 8420 0122 to 8420 0290, and provided that the activity 1s not protubited under
the special considerations provisions 1n part 8420 0540, subpart 9

[For text of subp 2, see MR ]

Subp 3 Evaluation. As provided for in part 8420.0240, technical questions concern-
ing the public value, location, size, and type of wetland shall be submutted to the techmcal
evaluation panel The local government unt may use a technical evaluation panel to prede-
termune public value, location, size, or type of wetlands under 1ts junisdiction and use this
determination in admimstering the act Wetland boundaries must be determined using the
methodologies 1n the United States Army Corps of Engineers Wetland Delineation Manual
(January 1987) Wetland type must be 1dentified accordmg to Classification of Wetlands and
Deepwater Habitats of the Umited States (Cowardin, et al., 1979) and according to United
States Fish and Wildlife Service Circular No. 39 (1971 edition) “Wetlands of the United
States ”* The techmcal evaluation panel shall provide its determmatlons to the local govern-
ment umt for consideration.

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0520 SEQUENCING.

Subpart 1 Requirement. Except for wetlands located 1n cultivated fields that are sub-
Ject to subpart 8, and calcareous fens that are subject to subpart 9, the local government un1t
may not consider or approve a wetland replacement plan unless the local government unit
finds that the applicant has demonstrated that the activity impacting a wetland has complied
with all of the following principles in descending order or prionty

[For text of items A to D, see MR |

E replaces unavoidable impacts to the wetland by restoring or, 1f wetland restora-
tion opportunties are not reasonably available, creating substitute wetland areas having
equal or greater pubhc value as provided for 1n parts 8420 0530 to 8420 0760.

Subp. 2 Application options. An applicant may either submit the information re-
quired for sequencing analysis as part of the application for replacement plan approval or
apply for a preliminary sequencing determination from the local government urut before pre-
paring a replacement plan The local government unit may request additional information
needed to make a determination For projects impacting wetland areas less than 10,000
square feet more than the de mumimis amount listed m part 8420 0122, subpart 9, 1tem A, the
local government unit may provide an on-site sequencing determination without written
documentation from the applicant.

Subp 3 Determination of impact avoidance.

[For text of tems A and B, see M R.]

C. Alternatives analysis*

(1) The apphcant shall provide the local government umit with documenta-
tion describing at least two alternatives m addition to the proposed project, one of which may
be the no-build alternative, that would avoid mmpacts to wetlands, except that for repair or
rehabilitation projects on existing infrastructure only one alternative 1s required The alterna-
tives may mclude consideration of alternate sites or alternative project configurations on the
proposed site The alternatives must be judged by the local government unit as good faith
efforts, or the local government unit may require the applicant to redraft them for reconsider-
ation.

[For text of subitems (2) and (3), see MR ]
[For text of subps 4 to 7, see M R |

Subp. 7a Sequencing flexibility.

A Sequencing flexibility cannot be implemented unless alternatives have been
considered and unless the proposed replacement wetland 1s certain to provide equal or great-
er functions and public values as determined based on a functional assessment reviewed by
the techmcal evaluation panel using amethodology approved by the board The project spon-
sormust provide the necessary information and the Jocal government unut must document the
application of sequencmg flexibility m the replacement plan approval
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B Flexibility m application of the sequencing steps may be applied, subject to the
conditions 1n item A, as determuined by the local government urt 1f

(1) the wetland to be impacted has been degraded to the pomt where replace—
ment of 1t would result 1n a certain gam in function and public value,

(2) preservation of a wetland would result 1n severe degradation of the wet-
land’s ability to function and provide pubhc values, for example, because of surrounding
land uses and the wetland’s ability to function and provide public values cannot reasonably
be maintamed through other.land use controls or mechanisms, \

(3) the only feasible and prudent upland site available for wetland replace-
ment or development has greater ecosystem function and public value than the wetland Al-
though this 1s a rare circumstance since there will usually be several options for siting the
replacement wetland or development, 1t may be appropriate if the project sponsor

(a) demonstrates impact mimimization to the wetland,
~ (b) agrees to perpetually preserve the designated upland site; and
(c) 'completely replaces the impacted wetland’s functions and public

y

values,

(4) alternatives are demonstrably cost prohibitive such that the only available
alternatives would make the projected cost substantially greater than the costs normally
associated with sumlar projects, or

(5) the wetland 1s a site where human health and safety 1s a factor

[For text of subps 8 and 9, see MR ]

Statutory Authority: MS § 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0530 REPLACEMENT PLAN COMPONENTS
On an application form provided by the local government unit, and with needed attach—
ments supplied by the applicant, the following documentation must be provided, except that
for replacement plans utilizing the wetland bank 1n parts 8420 0700 to 8420.0760, items B
and D do not apply, instead the applicant shall submut the wetland banking credit withdrawal
form prescribed 1n part 8420 0740, subpart 2, item E
[For text of tem A, see M R |
B erther a signed statement confirmung that the wetland acres and values will be
replaced before or concurrent with the actual draining or filing of awetland or an irrevocable
bank letter of credit or other security acceptable to the local government unit to guarantee the
successful completion of the wetland value replacement;
C for the impacted wetland
* (1) arecent aenial photograph or accurate map of the impacted wetland area,
(2) the location of the wetland, including the county, watershed name or num-
ber, and the quarter section public land survey coordinate of the wetland,
(3) the size of the wetland, 1n acres or square feet,
(4) the type of wetland usmg United States Fish and Wildlife Service Circular
No 39 (1971 edition) and National Wetland Inventory mapping conventions (Cowardin et
al., 1979), , .
(5) a list of the dominant vegetation in the impacted wetland area,
(6) a so1ls map of the site showing so1l type and substrate, where available,
(7) the estimated s1ze of the watershed that drains surface water into the wet-
land as determined from a United States Government Survey topographical map or other
suitable topographical survey,

" (8) the locations of any surface inlets or outlets, natural or otherwise, draining
mto or out of the wetlands, and 1f the wetland 1s within the shoreland wetland protection zone
or floodplain of a stream, river, or other watercourse, the distance and direction to the water-
course,

(9) amap, photograph, or written description of the land use of the immediate
watershed,
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(10) the nature of the proposed project, its areal extent, and the 1mpact on the
wetland must be described 1n sufficient detail to allow the local government unit to determine
the amount and types of wetland to be impacted and to demonstrate comphance with the re-
placement sequencing criteria in part 8420.0520, 1f applicable,

[For text of subitems 11 to 13, see M R ]
D for the replacement wetland, item C, subitems (1) to (9) and (11) to (13), and
[For text of subitems (1) to (10), see M.R ]

(11) a plan for momtoring the success of the replacement plan in meetlng the
project goal 1n subitem (1), and as specified i parts 8420 0610 and 8420 0620;

(12) evidence that a person proposing to create or restore a wetland within the
easement of a pipeline as defined in Minnesota Statutes, section 299J.02, subdivision 11, has
first notified the easement holder and the director of the Office of Pipeline Safety 1n wrniting
The person may not create or restore the wetland 1f, within 90 days after receiving the re-
quired notice, the easement holder or the director of the Office of Pipeline Safety provides to
the person a written notice of objection that includes the reasons for the objection, and

(13) other mnformation considered necessary for evaluation of the project by
the local government unit

[For text of item E, see MR |

Statutory Authority: MS s 103B 101, 103B 3355; 103G 2242
History: 22 SR 1877

8420.0540 REPLACEMENT PLAN EVALUATION CRITERIA.
[For text of subpart 1, see M R |
Subp. 2 Type of replacement.

A The order of preference for the method of replacement from most preferred to
least preferred, 1s restoration, then creation

B Modification or conversion of nondegraded wetlands from one wetland type to
another, for example by impoundment of additional water, does not constitute adequate re-
placement

C Wetlands drained or filled under an exemption may not be restored for replace-
ment credit for ten years after draining or filling

D. The following actions are eligible for replacement credit or wetland banking
credit as determined by the local government unit in parts 8420 0500 to 8420 0760

(1) reestabhishment of permanent vegetative cover on a wetland that was
planted with annually seeded crops, was m a crop rotation seeded to pasture grasses or le-
gumes, or was required to be set aside to receive price supports or other payments under
United States Code, title 7, sections 1421 to 1469, 1n six of the last ten years prior to January
1, 1991. Replacement credit may not exceed 50 percent of the total wetland area vegetatively
restored, \

(2) buffer areas of permanent vegetative cover established on upland adjacent
to replacement wetlands, provided that the upland buffer must be established at the time of
wetland replacement and replacement credit for the buffer may not exceed 75 percent of the
replacement wetland area and may only be used as public value credits for replacement
above a 1'1 ratio;

(3) wetlands restored for conservation purposes under terminated easements
or contracts, provided that up to 75 percent of the restored wetland area 1s eligible for new
wetland credit and adjacent upland buffer areas reestablished to permanent vegetative cover
are eligible for public value credit above a 1.1 ratio 1n an amount not to exceed 25 percent of
the restored wetland area, and

(4) water quality treatment ponds constructed to pretreat storm water runoff
prior to discharge to wetlands, public waters, or other water bodies, provided that the water
quality treatment ponds must be associated with an ongoing or proposed project that will im-
pact a wetland and replacement credit for the treatment ponds may not exceed 75 percent of
the treatment pond area and may only be used for public value cred:t above a 1 1 ratio

E The local government unit may allow constructed storm water detention basins
for new wetland credit 1f the basin conforms to the following specifications
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.(1) the basin design uses a two—cell system in which the upstream cell has a
24-hour retention time for a two—year storm event,

(2) the downstream cell 1s designed for a maximum 12—1nch rise 1n water lev-
el for a ten—year storm event; :

(3) the standards 1n part 8420 0550 are followed, and
(4) the design goal 1s a palustrine emergent wetland

Only the downstream cell can be counted for new wetland credat, and the replacement
plan must mclude a plan and schedule for maintenance of the storm water basin system.
Storm water detention basms allowed for replacement are not eligible for the exernpt10ns n
part 8420 0122 and are subject to parts 8420 0500 to 8420 0630

Storm water management basins constructed for the primary purpose of'controlling or
treating storm water runoff from mmpervious surfaces or developed areas, not conforming to
the specifications m subitems (1) to (4), are not considered wetlands

Subp 3 Timing of replacement. Replacement of wetland values must be completed
before or concurrent with the actual draining or filling of a wetland, unless an rrevocable
bank letter of credit or other security acceptable to the responsible government umt s sub-
mutted to the responsible government unit to guarantee successful completion of the replace-
ment All wetlands to be restored or created for replacement must be designated for replace-
ment before restoration or creation Submussion to the local government unit of the informa-
tionrequired1n part 8420.0530 and subsequent approval shall be considered evidence of des-
1gnation for replacement, provided the nformation 1s submutted before the actual réstoration
or creation. The exceptions contained in subpart 5 do not apply to replacement completed
usmg wetland banking credits established by a person who submutted a complete wetland
banking application to a local government unit by April 1, 1996 '

Subp 4 Location of replacement wetlands. Replacement wetlands shall be located
within the same watershed or county as the impacted wetlands, except that greater than 80
percent areas may accomplish replacement 1n less than 50 percent areas When environmen-
tally preferable, replacement wetlands should be located as close to the impacted wetland as
possible, preferably 1n the same watershed.

Subp 5. Replacement for public transportation projects. '

A Wetlands impacted by public transportation projects may be replaced state-
wide, except that wetlands 1mpacted 1n a less than 50 percent area must-be replaced in a less
than 50 percent area, and wetlands impacted 1n the seven—county metropolitan area by public
highways must be replaced 1n the affected county, or, 1f no restoration opportunities exist
the county, 1n another seven—county metropolitan area county ' '

B. The board must maintain a public list of restoration opportunities within the
seven—county metropolitan area. The list will be maintained for informational purposes only
Replacement of wetlands may be accomplished under the rules for wetland banking as pro-
vided for 1n parts 8420.0700 to 8420 0760 Co

C For projects mvolving draining or filling of wetlands associated with a new
public transportation project 1n a greater than 80 percent area, public transportation authori-
ties, other than the state department of transportation, may purchase wetland banking credits
if available from the state wetland bank established with proceeds from Laws 1994, chapter
643, section 26, subdivision 3, paragraph (c¢) Wetland banking credits may be purchased at
the least of the following, but 1n no case shall the purchase price be less,than $400 per acre:

(1) the cost to the state to establish the credits,

(2) the average estimated market value of agricultural land 1n the townshup
where the road project 1s located, as determined by the commuissioner of revenue; or

(3) the average value of the land 1n the immediate vicimty of the road project
as determined by the county assessor
Public transportation authoritzes m aless than 80 percent area may purchase wetland banking
credits from the state at the state’s cost to establish wetland banking credits

D. A replacement plan for wetlands 1s not required for individual projects that re-

sult 1n the filling or draming of wetlands for the repair, rehabilitation, reconstruction, or re-
placement of a currently serviceable existmg state, city, county, or town public road neces-
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sary, as determined by the public transportation authority, to meet state or federal design or
safety standards or requirements, excluding new roads or roads expanded solely for addition-
al traffic capacity lanes This item only applies to authorities for public transportation proj-
ects that

(1) minimize the amount of wetland filling or draining associated with the
project and consider mutigating 1mportant site—specific wetland functions on site, and

(2) submut annual reports by January 15 to the board and members of the pub-
Iic requesting a copy that indicate the location, amount, and type of wetlands that have been
filled or dramed during the previous year and a projection of the location, amount, and type of
wetlands to be filled or drained during the upcoming year.

E The technical evaluation panel shall review miminuzation and delineation deci-
stons made by the public transportation authority and provide recommendations regarding
on-site mutigation 1f requested to do so by the local government umt, a contiguous landown-
er, or a member of the technical evaluation pane]

F Except for state public transportation pro_] ects, for which the state Department of
Transportationis responsible, the board must replace the wetlands dramed or filled by public
transportation projects on existing roads Replacement of the wetlands must occur in critical
rural and urban watersheds

G Public transportation authorities at thelr discretion may deviate from federal
and state design standards on existmg road projects when practical and reasonable to avoid
wetland filling or draining, provided that public safety 1s not unreasonably compromused.
The local road authority and 1ts officers and employees are exempt from hability for any tort
claum for 1njury to persons or property arising from travel on the highway and related to the
dewviation from the design standards for construction or reconstruction under this item. This
1tem does not preclude an action for damages arising from negligence 1n construction or
maintenance on a highway

Subp. 5a. Presettlement wetland acres and areas.

A For purposes of this part, the following counties are greater than'80 percent
areas; Aatkin, Beltramu; Carlton, Cass; Clearwater, Cook; Crow Wing, Hubbard; Isants; Itas-
ca, Kanabec; Koochiching, Lake; Lake of the Woods, Mille Lacs, Pine, and St. Louis

B. For purposes of this part, the following counties are less than 50 percent areas
Big Stone, Blue-Earth, Brown, Carver, Chuppewa; Clay, Cottonwood, Dakota; Dodge;
Douglas; Faribault; Filimore, Freeborn, Goodhue, Grant; Hennepin, Houston; Jackson;
Kandiyohi, Kittson, Lac Qui Parle, Le Sueur; Lincoln; Lyon, Mahnomen; Marshall, Martin,
McLeod, Meeker; Mower, Murray; Nicollet, Nobles, Norman, Olmsted, Penmngton, Pipe-
stone; Polk, Pope; Ramsey, Red Lake; Redwood, Renville, Rice, Rock, Roseau; Scott;
Sibley, Stearns, Steele, Stevens, Swift; Traverse, Wabasha, Waseca, Washington, Waton-
wan; Wilkin, Winona; Wright, and Yellow Medicine.

C For purposes of this part, the following counties are 50 to 80 percent areas Ano-
ka; Becker, Benton, Chisago; Morrison, Otter Tail, Sherburne, Todd, and Wadena
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Minnesota Wetland Conservation Act:
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Subp 6 Size of replacement wetlands. Replacement wetlands must be of a s1ze suffi-

cient to ensure that they provide equal or greater public value than the wetland that was
drained or filled Exceptin greater than 80 percent areas, for a wetland located on nonagricul-
tural land, the mimimum size of the replacement wetland must be 1n the ratio of two acres of
replaced wetland for each acre of drained or filled wetland For a wetland located on agricul-
tural land, or 1n greater than 80 percent areas, the minimum size of the replacement wetland
must be 1n the ratio of one acre of replaced wetland for each acre of drained or filled wetland
The actual replacement ratios required for a replacement wetland may be more than the mini-
murn, subject to the evaluation of wetland functions and values 1n subpart 10.

Copyright © 1999 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA RULES 1998
8420.0540 WETLAND CONSERVATION 98

Except 1n greater than 80 percent areas, future owners may make no use of the wetland
after1tis altered, other than as agricultural land for a period of ten years unless future replace-
ment to achieve a 2 1 ratio occurs The landowner shall record a notice of this restriction in
the office of the county recorder in which the project 1s located.

[For text of subps 7 and 8, see M R ]

Subp 9 Special considerations. The factors in items A to I, when 1dentified as bemg
applicable to an impact site or a replacement site, must be considered by the local govern-
ment unit 1n the review of replacement plans.

A Federal or state-listed endangered species. A replacement plan for activities
that involve sites where species listed 1n parts 6134.0200 to 6134.0400 are known to be pres-
ent will not be approved if 1t 1s determined that the proposed activities will constitute a taking
of those listed species under Minnesota Statutes, section 84.0895 Limited information on
the presence of listed species at a particular site 1s available from the Department of Natural
Resources’ natural heritage program Activities that involve taking listed species are subject
to Mmnesota Statutes, section 84 0895.

B. Rare natural communities A replacement plan for activities that involve the
modification of a rare natural community as determined by the Department of Natural Re-
sources’ natural herttage program will not be approved 1if the local government unit deter-
mines that the proposed activities will permanently adversely affect the natural community

C. Special fish and wildlife resources. A replacement plan for actrvities that would
have a significant adverse impact that cannot be mitigated on a special or locally significant
fish and wildlife resource will not be approved. These activities include, but are not limited
to '

(1) fish passage and spawning areas,
(2) colonial waterbird nesting colonies,
(3) migratory waterfowl concentration areas,
(4) deer wintering areas, and/or
(5) wildlife travel corridors
Activities involving streams must not block fish passage unless approved by the De-
partment of Natural Resources
[For text of items D to I, see M R.]
Subp 10 Evaluation of wetland functions and values.

A Evaluation options Replacement wetlands must replace the functions and val-
ues that are lost from a wetland that 15 drained or filled When environmentally preferable, a
replacement wetland should replace the same combination of functions and values provided
by the impacted wetland Replacement of wetland functions and values may occur at more
than one location. The wetland type index system 1n items D and E uses relative values of
wetland functions compared across wetland types to evaluate the adequacy of wetland re-
placement. The local government unit may allow the evaluation of wetlands by measuring
and comparing public values specified n Mmnesota Statutes, section 103B.3355, with a
scientifically accepted methodology 1n items G and H

B. Wetland types. wetlands classification equivalency chart. For purposes of this
part, the following table serves as a key for usmg Table 2 (item D, subitem (1)) and Table 4
(part 8420 0550, subpart 3) and as a wetland classification equivalency chart for the wetland
classification developed by the United States Fish and Wildlife Service (Cowardm et al.
1979), and the approximate wetland type from the United States Fish and Wildhfe Service
Circular No. 39 (1971 edition).

Table 1 Wetland Classtfication Equivalency Chart. The Cowardm classification includes
system, subsystem, class, subclass, and/or water regime. The Circular 39 wetland type 1s
-approximated

Cowardm System - Circular 39
L1 (all) 5%
L2ABF 4
L2ABG 5
L2ABH 5
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PUBG 5
PUBH 5
PUS (all) 1
R1 R2##+
R2 (all) R2*+#+
R3 (all) R3##*
R4 (all) R4##+
R5 R4#*

*Circular No 39 does not classify deep water as a wetland type, but for purposes of this table,
these areas can be approximated as a type 5

*= 1L wetlands by Circular No 39 are Type 1 Bottomland Hardwoods
*#* No equivalent Circular No 39 does not address riverine wetlands
“K” water regimes are often mumcipal/mdustrial water facilities

NOTE In the case of wetland identified using the Cowardm system with both numerator and
denominator wetland types, the numerator type 1s considered the dominant wetland type,
with the exception that the denomunator wetland type 1s to be used when the numerator wet-
land type vegetation 1s dead
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STATE OF MINNESOTA WATERSHED BOUNDARIES — 1979
(81 MAJOR WATERSHED UNITS) -
Figure 2
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LIST OF 81 MAJOR WATERSHED UNITS OF MINNESOTA

Lake Superior (north)

Lake Superior (south)

St Louis River

Cloquet River

Nemadj River

Mussissipp1 River (Headwaters, Lake Winnibigoshish)
Leech Lake River

Mississippr River (Grand Rapids)
10 Mississipp1 River (Bramnerd)

1 Pme River

12 Crow Wing River

Nello UM RV, RELNRULE N s
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13 Redeye River (Leaf River)

14  Long Praine River

15  Mississippt River (Sartell)

16  Sauk River

17 Mississipp1 River (St Cloud)

18 North Fork Crow River

19  South Fork Crow River

20  Mississippt River (Metro)

21 Rum River

22  Minnesota River (Headwaters)

23 Pomme de Terre River

24 Lac qu Parle River

25 Minnesota River (Granite Falls)

26  Chippewa River

27  Redwood River

28  Minnesota River (Mankato)

29  Cottonwood River

30  Blue Earth Ruver

31 Watonwan River

32  Le Sueur River

33 Minnesota River (Shakopee)

34 St Croix River (Upper)

35 Kettle River

36  Snake River

37 St Crowx River (Stillwater)

38  Mississippi River (Red Wing) and Lake Pepin
39  Cannon River

40  Mississippt River (Winona)

41 Zumbro River

42 Mississippi River (La Crescent)

43 Root River

44  Mississipp1 River (Nevo)

46  Upper lowa River

47 Wapsipinican River (Headwaters)

48 Cedar River

49 Shell Rock River

50  Winnebago River (Lime Creek)

51 West Fork des Moines River (Headwaters)
52 West Fork des Moines River (Lower)
53  East Fork des Moines River

54  Bois de Sioux River

55  Mustinka River

56  Otter Tad River

57  Red Ruver of the North (Headwaters)
58  Buffalo Ruver

59  Marsh River

60  Wild Rice River

61 Sandhill River

62  Upper and Lower Red Lake

63  Red Lake River

65  Thief River

66  Clearwater River

67 Grand Marais Creek (Red River of the North)
68  Snake River

69  Tamarack River (Red Ruiver of the North)
70 Two River

71 Roseau River

72 Rainy River (Headwaters)

73 Vermullion River

74 Rainy River (Rainy Lake)
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75 Rainy River (Manitou)

76  Little Fork River

77  Big Fork River

78  Rapid Ruver

79 Rainy Ruver (Baudette)

80 Lake of the Woods

81 Big Sioux River (Medary Creek)
82  Big Sioux River (Pipestone)

83 Rock River

84  Little Sioux Ruver

C Replacement ratios for in—kind replacement When wetland functions lost as a
result of drainage or filling are replaced by restoring a wetland of the same type, and having
the same topographic setting, m the same watershed and with the same topographic setting
ratio as described 1n 1tem D, subitem (2), and related defimtions, the replacement shall be
considered to be in—kind and the mimmal replacement ratio shall be used to determine the
necessary size of the replacement wetland. For impacted wetlands on agricultural land, or in
counties or watersheds 1n which 80 percent or more of the presettlement wetland acreage ex-
1sts, the mimimum replacement ratio 1s 1:1, requiring an equal area be replaced for the area
impacted Except for counties or watersheds 1n which 80 percent or more of the presettlement
wetland acreage exusts, for impacted wetlands on nonagncultural land, the mimmum re-
placement ratio 1s 2 1, requiring two times the 1mpacted area be replaced

D Out-of-kind replacement ratios If the wetland functions lost as a result of
dramage or filling are to be replaced by creating a wetland or restoring a wetland of a differ-
ent type or in a different topographic setting than the 1impacted wetland, or 1f the replacement
wetland 1s 1n a watershed other than the mmpacted wetland or had different inlet and outlet
characteristics than the impacted wetland, the replacement shall be considered to be out—of—
kind and the local government umt shall use the replacement ratios 1n this subpart to deter-
mune the amount of replacement wetland needed to replace the lost wetland values.

(1) Wetland type ratio. Differences m wetland functions and values among
wetland types are to be evaluated and replaced usmg the wetland type ratio table mn this part,
to be applied as specified m subitem (4). The wetland type ratio table incorporates an evalua-
tion of public values as specified in Minnesota Statutes, section 103B.3355, for the purposes
of comparison among wetland types.

If a wetland to be drained or filled exhibits more than one wetland type as determined by

the technical evaluation panel, and more than one wetland type 1s proposed to be dramned or
filled, the local government untt shall use the following procedure to determmune needed re-
placement The acreage of each wetland type to be converted to nonwetland shall be deter-
mined The wetland type ratio table shall then be used to determine the amount of replace-
ment wetland for each wetland type The sum of the replacement for each wetland type shall
be the resultant acreage requirement for the wetland type ratio.
Table 2. Wetland type ratio values for use in determining wetland replacement ratios for out—
of—kind replacement Circular No 39 wetland types mclude Type 1 (seasonally flooded ba-
s or flat), Type 1L (bottomland hardwoods), Type 2 (wet meadow), Type 3 (shallow
marsh), Type 4 (deep marsh), Type 5 (shallow open water), Type 6 (shrub swamp), Type 7
(wooded swamp), Type 8 (bog), R2 (lower perenmial river), R3 (upper perennial river), and
R4 (internuttent river)

Impacted Replacement
Wetland Wetland
1 1L 2 3 4 5

1 1.0 15 10 10 10 15
1L 30 1.0 15 10 10 15
2 10 1.5 10 10 10 15
3 30 1.5 15 10 10 15
4 3.0 15 15 1.0 10 15
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5 3.0 1.5 15 10 10 10
6 20 15 10 10 10 15
7 20 15 10 10 10 15
8 10 10 10 10 10 L5
R2 30 15 15 10 10 1.0
R3 30 15 15 10 10 10
R4 20 15 15 10 10. 10
Impacted Replacement
Wetland Wetland

, 6 7 8 R2 R3 R4
1 20 10 15 30 15 30
1L 20 15 30 2.0 15 20
2 2.0 1.0 20 30 15 30
3 30 |15 30 30 15 3.0.
4 30 15 30 30 15 30
5 30 15 30 20 10 20"
6 10 -10 20 20 ' 15 2.0
7 2.0 10 20 30 15 30
8 20 10 10 2.0 15 2.0
R2 3.0 15 30 1.0 10 1.5
R3 30 + 15 30 2.0 10 20
R4 3.0 1.5 20 1.0 10 10

*See Table 1 of item B for wetland classification equivalency

(2) Topographic setting ratio If the topographic setting characteristics of a
replacement wetland differ from those of the impacted wetland, the following ratios shall be
applied, as specified mn subitem (4).

The topographic setting ratio does not apply when replacement for impacts within a
greater than 80 percent area 1s accomplished 1n a less than 50 percent area or to wetland re-
placement projects conducted by the board for public transportation projects on existing
roads
Table 3 Topographic Setting Ratios.

Impacted Replacement

Wetland Wetland

Topographic Shoreland Ruverine Floodplain
Setting

Shoreland 0 0.2 04
Riverine 0 0 02
Floodplain 0 0 0
Flow—Through 0 0 ' 0
Tributary 0 0 0
Isolated 0 0 0
Impacted Replacement

Wetland Wetland

Topographic Flow—Through Tributary Isolated
Setting : '
Shoreland 06 08 10
Riverine 04 : 06 08
Floodplain 02 04 06
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Flow-Through 0 02 04
Tributary 0 . 0 - 02
Isolated 0 ’ 0 0

(3) Local public valueratio A local government unit may by ordinance estab-
lish additional local public value ratios to address wetland conservation or preservation 1s-
sues of local concern. These ratios must have a minimum value of zero and should be based
on wetland management objectives of alocal water management plan adopted under Minne-
sota Statutes, chapter 103B or 103D The local public value ratios must be apphed as speci-
fied m subitem (4).

(4) Application of replacement ratios The required replacement ratio for
out—of kind replacement shall be the sum of the wetland type ratio plus the topographic set-
ting ratio plus the local public value ratio When this ratio 1s less than the mimmimum mn—kind
ratio of 1 1 for wetlands on agnculmral land or n greater than 80 percent areas, or 2°1 for
wetlands on nonagricultural lands 1n less than 80 percent areas, the mmimum m-kind Tatio
shall be the required replacement ratio.

E. Determuning impacts of partial drainage. In cases where wetlands will be par-
tially or incompletely drained, the amount of wetland to be replaced must be determined as
follows

The area impacted by partially dramning a wetland 1s determined 1n two parts The wet-
land area where the hydrology 1s totally removed must be replaced n 1ts entirety. The area
that 1s partially drained must be replaced 1 an amount that 1s 50 percent of the acreage of the
remarning wetland area

Calculation of partial drainage 1s explamned by the following example

* Partial dramage of a ten—acre Type 3 (PEMC) wetland to a five—acre Type 1 (PEMA)
wetland would require replacing five acres of Type 3 wetland plus 2 5 acres of Type 3 wet-
land for a total of 7 5 acres of Type 3 acres of replacement wetland

F Determining credit for restoration of partially drained wetlands

The determination of acres credited for fully restoring the hydrology of a wetland that
has been partially, but demonstrably, affected by drainage, 1s m two parts The first 1s the new
wetland credit (NWC) caused by the restoration, for example, 1f the prerestoration wetland 1s
one acre and postrestoration will be three acres, the new wetland credit1s two acres The sec-
ond credit 1s for the change 1n value of the prerestoration wetland acres. This 1s the public
value credit (PVC) and 1s equal to 50 percent of the acreage of the prerestoration wetland.

The credit for increase 1 new acres can be used 1n 1ts entirety. The public value credit
can only be used for that portion of wetland replacement requiring greater than a 1-1 ratio

Calculation of partial restoration credits 18 explained by the following example:

A partially dramned five—-acre Type 1 (PEMA) wetland 1s to be restored to 1ts’ former
state, which would be a ten—acre Type 3 (PEMC) wetland

New Wetland Credit = five acres of Type 3 (PEMC) wetland

Public Value Credit=2 5 acres of Type 3 (PEMC) wetland (50 percent of five acres of
prerestoration acreage)

G. Alternative Evaluation Methodologies The local government unit inay evalu-
ate the replacement plan using a scientifically accepted methodology that evaluates all wet-
land functions specified in Minnesota Statutes, section 103B 3355, for both the impacted and
replacement wetlands. Such alternative methodologies must be approved by the board, 1n
consultation with the commmssioners of natural resources and agriculture, and local govern-
ment units Currently acceptable alternative methodologies mclude “Minnesota Routine
Assessment Methodology for Evaluating Wetland Functions™ (Board of Water and So1l Re-
sources, Version 1 0 — May 1996), “Minnesota Wetland Evaluation Methodology (for the
North Central United States)” (United States Army Corps of Engineers, September 1988),
The Hydrogeomorphic Functional Assessment Methodology (as developed by the Umted
States Army Corps of Engineers based on Wetlands Research Program Technical Report
WRP-DE-3, August 1993), Oregon Freshwater Wetland Assessment Methodology (Ore-
gon Division of State Lands, December 1993), and Method for the Comparative Evaluation
of Nontidal Wetlands m New Hampshire (New Hampshire Department of Environmental
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Services, March 1991) Other methodologies may be used following board approval and
publication in the Environmental Quality Board Monzitor

When using alternative evaluation methodologies to evaluate replacement plans, the ra-
tio of 1mpact wetland to replacement wetland must not be less than the mimimum acreage
requirements as listed 1n subpart 6, except as provided for in part 8420.0650, subpart2 When
using an alternative evaluation methodology to evaluate a wetland replacement plan, the re-
placement wetland must be projected to have an equal or greater functional level than the
1mpacted wetland for each of the functions histed in part 8420.0103, unless the technical eval-
vation panel determines that the overall functional level for each of the functions will be
maintained within the local government unit’s jurisdiction.

H Specal cases or appeals For projects of unusual complexity, or replacement
plans that have been denied and are being appealed, and for which the local government unit
believes an alternative evaluation process may produce a substantially different replacement
requirement, the local government unit may evaluate the replacement plan using the current
version of the Minnesota wetland evaluation methodology or another scientifically accepted
methodology approved by the board, in consultation with the commussioner, that evaluates
all wetland functions and values for both the impacted and replacement wetlands

‘When usmg a board-approved methodology to evaluate replacement plans, the ratio of
1mpact wetland to replacement wetland must not be less than the minimum acreage require-
ments as listed in subpart 6 Further, the topographic setting ratio m item D, subitem (2), and
the local public value ratio, 1f any, in1tem D, subitem (3), must also be considered when usmg
a board—-approved methodology

I Adequacy decision A replacement plan that fails to meet the requirements mn
1items A to H must be considered 1nadequate in replacing lost functions and values and shall
not be approved by the local government umt A replacement plan that has been considered
by the local government unit and not approved may be revised and resubmutted for consider-
ation by the local government unit As required by part 8420 0250, the decision of a local
government unit to approve, approve with conditions, or not approve a replacement plan be-
comes fmal 1f not appealed to the board within 15 days after the date on which the decision 1s
mailed to those required to recerve notice of the decision. Before construction of the replace-
ment wetland may proceed, the notice specified in part 8420.0530, item D, subitem (6), must
be recorded and proof of recordmg provided to the local government unit

Statutory Autherity: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0550 WETLAND REPLACEMENT STANDARDS.

Subpart 1. General requirements. The standards and guidelines 1n this part shall be
used 1 wetland creation and restoration efforts to ensure adequate replacement of wetland
functions and values

Table 4, 1n subpart 3, provides technical specifications for constructing wetland types
In evaluating a wetland replacement plan, the local government unit must determine whether
the wetland type stated as the replacement plan goal will result from the replacement plan
specifications If a wetland type other than the replacement plan goal 1s likely to result, the
local government unit must evaluate the plan based on this determination.

. Subp 2 Specific requirements. The standards mn 1tems A to H shall be followed 1n all
wetland replacements unless the techmical evaluation panel determines that a standard 1s
clearly not appropriate

A Water control structures must be constructed using specifications provided in
the Minnesota Wetland Restoration Guide or their equivalent. Control structures may be sub-
ject to the Department of Natural Resources dam safety regulations.

[For text of tem B, see M R.]

C For replacement wetlands where the dominant vegetation of the wetland type
1dentified as the replacement goal 1n part 8420 0530, item D, subitem (1), 1s not likely to re-
cover naturally in afive—year period, wooded and shrub wetlands especially, the replacement
wetland must be seeded or planted with appropriate species, as determined by the technical
evaluation panel If the replacement wetland 1s seeded or planted, the seed or planting stock
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should be of local wetland origin to preserve local genotypes During the monitoring period,
the applicant must take reasonable steps to prevent mnvasion by any species, for example,
purple loosestrife and Eurasian water milfoul, that would defeat the revegetation goal of the
replacement plan.

[For text of uems D to H, see M'R ]

Subp 3 Table 4. Physical characteristics of wetlands referencing the wetland classifi-
cation equivalency chart found 1n part 8420.0540, subpart 10, 1tem B.

WETLAND MEAN WATERSHED DOMINANT DEPRESSIONAL?

TYPE DEPTH*  RATIO VEGETATION**
FORESTED

(T1) INTMINT —— TREES SOMETIMES
(T7) SATUR'D 231 TREES YES

(T7) 6" -3 >51 TREES YES
SCRUB-SHRUB

(T6) INTMINT — SHRUBS YES

(T6) SATUR’D =31 SHRUBS YES

(T8) SATUR’D 231 SHRUBS SOMETIMES
(T6) SAT-INT —— SHRUBS YES
EMERGENT '

(T1) INTMINT —— HERB/EMERG  YES -

(T2) SATUR'D 231 HERB/EMERG  YES

(T3) 6" -2 >5:1 HERB/EMERG  YES

(T4) 24 >101 HERB/EMERG  YES

DEEP MARSH :

(T5) 4 -6 >151 AQUATIC BED  YES

(T5) 46 >151 ALGAE/FLOATG YES

LAKES

(T5) >6 >251 ALGAE/FLOATG YES

(T5) <6 >25:1 HERB YES
RIVERINE

R2 >2’ — ALGAE,SUB  FLOWAGE
R3 6 -2 — ALGAE,SUB  FLOWAGE
R4 INTMINT —— RIPARIAN FLOWAGE

* INTMTNT = Internuttent or temporarily flooded, SATUR’D = Saturated 1n the rooting
zone

** HERB = Herbaceous, EMERG = Emergent, SUB = Submergent, FLOATG = Floating—
leaved
Statutory Authority: MS s 103B 101, 103B 3355, 103G.2242

History: 22 SR 1877

8420.0610 DURATION OF MONITORING.

Monttoring shall be by means of an annual report as specified 1n part 8420.0620 and
shall continue for five years following completion of the wetland replacement project, or un-
t1l the techmical evaluation panel deems the replacement wetland to be fully functional.
Through written notification to the applicant, the local government umt may extend the re-
quired monitoring period for not more than an additional five—year peniod if the goal of the
replacement plan has not been achieved, but may be achieved with more time.

Statutory Authority: MS s 103B.101, 103B 3355; 103G.2242
History: 22 SR 1877
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8420.0620 MONITORING ANNUAL REPORT.

Subpart 1 Purpose. The purpose of the annual report 1s to describe actual wetland res-
toration or creation activities completed during the past year, activities planned for the up-
comung year, and the information 1n subpart 2 The applicant shall submut the annual report to
the local government unit where the replacement wetland 1s located on a date determined by
the local government unit until the applicant has fulfilled all of the requirements of the local
government unit. The local government umit, at its discretion, may prepare the annual report
for the applicant

Subp 2 Report content. The annual report shall mclude the followimng mformation
and other site—specific information 1dentified by the local government unit.

[For text of items A and B, see M R |

C hydrology measurements at least three seasonal water level elevations during
the period April through October (msl or referenced to a known bench mark),

[For text of items D and E, see M R.]
Statutery Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.0650 LOCAL COMPREHENSIVE WETLAND PROTECTION AND MAN-
AGEMENT PLANS.

Subpart 1. General requirements; notice and participation.

A. As an alternative to the rules adopted under Minnesota Statutes, section
103G.2242, subdivision 1, and the public value criteria established or approved under Min-
nesota Statutes, section 103B 3355, a comprehensive wetland protection and management
plan may be developed by a local government unit, or one or more local government units
operating under a joint powers agreement, provided that

(1) anotice 1s made at the beginmng of the planning process to the board, the
commissioner of natural resources, the Pollution Control Agency, local government units,
and local citizens to actively participate 1n the development of the plan, and

(2) the plan 1s implemented by ordinance as part of the local government
umt’s official controls under Minnesota Statutes, chapter 394, for a county; Minnesota Stat-
utes, chapter 462, for a city, Minnesota Statutes, chapter 366, for a town, and by rules
adopted under Minnesota Statutes, chapter 103D, for a watershed district, and Minnesota
Statutes, chapter 103B, for a watershed management organmzation

‘B An organization that 1s invited to participate in the development of the local
plan, but declines to do so and fails to participate or to provide written comments during the
local review process, waives the right during board review to submit comments, except com-
ments concerning consistency of the plan with laws and rules administered by that agency. In
determining the merit of an agency comment, the board shall consider the involvement of the
agency 1n the development of the local plan

Subp. 2. Plan contents. A comprehensive wetland protection and management plan
may

i

A provide for classification of wetlands in the plan area based on

(1) an inventory of wetlands m the plan area,

(2) an assessment of the wetland functions listed in Minnesota Statutes, sec-
tion 103B.3355, usmg a methodology chosen by the technical evaluation panel from one of
the methodologies established or approved by the board under that section, and

(3) the resulting public values,

B vary application of the sequencing standards m Mmnesota Statutes, section
103G 222, subdivision 1, paragraph (b), for projects based on the classification and criteria
set forth m the plan, ‘

C. vary the replacement standards of Minnesota Statutes, section 103G.222, sub-
division 1, paragraphs (f) and (g), based on the classtfication and criteria set forth m the plan,
for specific wetland 1mpacts provided there 1s no net loss of public values within the area
subject to the plan, and so long as
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(1) 1n a 50 to 80 percent area, a minimum acreage requirement of one acre of
replaced wetland for each acre of dramed or filled wetland requiring replacement 1s met
within the area subject to the plan, and

(2) 1n a less than 50 percent area, a nummum acreage requirement of two
acres of replaced wetland for each acre of dramed or filled wetland requiring replacement 1s
met within the area subject to the plan, except that replacement for the amount above a 1 1
ratio can be accomplished as described 1n part 8420 0540, subpart 2; 1

D 1nagreater than 80 percent area, allow replacement credit, based on the classifi-
cation and criteria set forth 1n the plan, for any project that increases the public value of wet-
lands, including activities on adjacent upland acres, and

E 1nagreater than 80 percent area, based on the classification and criteria set forth
m the plan. expand the application of the exemptions in Minnesota Statutes, section
103G 2241, subdivision 1, paragraph (a), clause (4), to also include nonagncultural land,
provided there 1s no net loss of wetland values

Subp 3 Board review and approval; mediation; judicial review.

A The plan 1s deemed approved 60 days after the local government unit submats
the final plan to the board, unless the board disagrees with the plan as provided in item D

B The board may not disapprove a plan if the board determines the plan meets the
requirements of this part

C Initsreview of a plan, the board shall advise the local government unit of those
elements of the plan that are more restrictive than state law and rules

D If the board disagrees with the plan or any elements of the plan, the board shall,
m writing, notify the local government unit of the plan deficiencies and suggested changes.
The board shall include 1n the response to the local government unit the scientific justifica-
tion, 1f applicable, for the board’s concerns with the plan. Upon receipt of the board’s con-
cerns with the plan, the local government unit has 60 days to revise the plan and resubmut the
plan to the board for reconsideration, or the local government unit may request a hearing be-
fore the board The board shall hold a hearing within the boundaries of the jurisdiction of the
local government within 60 days of the request forhearmg After the hearing, the board shall,
within 60 days, prepare a report of 1ts decision and inform the local government unit

E If, after the hearing, the board and local governinent umt disagree on the plan,
the board shall, within 60 days, initiate mediation through a neutral party If the board and
local government unit agree in writing not to use mediation or the mediation does not resultin
aresolution of the differences between the parties, then the board may commence a declara-
tory judgment action 1n the district court of the county where the local government unit 1s
located If the board does not commence a declaratory judgment action within the apphcable
60—day period, the plan 1s deemed approved

F The declaratory judgment action must be commenced within 60 days after the
date of the written agreement not to use mediation or 60 days after conclusion of the medi-
ation If the board commences a declaratory judgment action, the district court shall review
the board’s record of decision and the record of decision of the local government unit. The
district court shall affirm the plan if 1t meets the requirements of this part

Subp. 4 Effective date; replacement decisions.

A. The plan becomes effective as provided mn subpart 3, items D to F, and after
adoption of the plan nto the official controls of the local government unit

B After the effective date of the plan, a local government unut shall make replace-
ment decisions consistent with the plan

Subp. 5. Plan amendments. Amendments to the plan become effective upon comple-
tion of the same process required for the original plan

Subp. 6. Water planning processes apply. Except as otherwise provided for n this
part, all other requirements relating to development of the plan must be consistent with the
water plan processes under Mmnesota Statutes, sections 103B 231 and 103B.311

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877
8420.0710 [Repealed, 22 SR 1877]
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8420.0720 PRINCIPLES OF WETLAND BANKING.
[For text of subpart 1, see M.R ]

Subp 2 Sequencing prerequisite. The state wetland banking system may only be
used for replacement of drained or filled wetlands when the local government unt deter-
mines that the applicant has complied with all of the sequencing requirements of part
8420 0520, that the project would otherwise be allowed 1f adequate replacement could be
secured by the applicant, that project—specific replacement 1s not reasonable or desirable,
and that the owner of the account agrees to the withdrawal of wetland banking credits from
the account

Subp 3 Geographic limitations. Wetland banking 1s allowed for any impact, howev-
er, wetland 1mpacts should be replaced 1n a location that either most closely resembles lost
functions and public values at the impact site or m a location that maximizes important wet-
land functions and public values

Subp 4 Eligible wetlands. Restored wetlands are eligible for deposit mto the wetland
bank. Created wetlands are eligible for deposit m the wetland bank 1n counties 1n which 80
percent or more of the presettlement wetlands are intact In other counties, created wetlands
are eligible for deposit 1n the bank only if they are created by excavation in nonwetlands, by
dikes or dams along public or private drainage ditches, or by dikes or dams associated with
the restoration of previously dramned or filled wetlands

Subp 5 Ineligible wetlands. Wetlands that are drained or filled under an exemption in
part 8420 0122 and subsequently restored are not eligible for deposit in the wetland bank.
Modification or conversion of nondegraded naturally occurring wetlands from one type to
another are not eligible for enrollment 1n a statewide wetlands bank. :

[For text of subp 6, see M R ]

Subp 7 Wetland banking credit transfers. Wetland banking credits may be trans-
ferred to another account holder providing the fee title or easement 1s transferred also, and
providing all the remaining wetland banking credit for a wetland remains 1n one account
Wetland banking credits may be withdrawn by an apphcant and partial withdrawals are al-
lowed The account holder 1s responsible for the success of the wetland until completion of
monitoring After completion of monitoring, the fee title owner or easement or license holder
and anyone who has contracted with the owner 1s responsible for maintaining the wetland
and replacing 1t accordmg to this chapter 1f the wetland 1s subsequently drained or filled, by
structural failure, or otherwise

[For text of subp 8, see MR ]

Subp 9 Qualification. A wetland cannot be deposited for wetland banking credit that
cannot, under parts 8420 0500 to 8420 0630, be used for replacement

Statutory Authority: MS s 103B 101, 103B 3355; 103G.2242
History: 22 SR 1877

8420.0730 ADMINISTRATION AND MANAGEMENT AUTHORITY.
[For text of subp 1, see M R ]

Subp 2 Deposit prerequisites. To be deposited mto the wetland bank, a wetland must
be certified as eligible for deposit by the local government umt 1n which it 1s located, accord-
g to part 8420 0740, subpart 1 The method of certification by local government umts 1s
optional, but wetland banking credits may not be deposited mto the bank within that local
government units jurisdiction without certification If alocal government unit elects to certi-
fy wetlands for the wetland bank, the local government unut 1s also responsible for ensuring
that the monitoring provisions in part 8420 0750 are fulfilled A local government unit may
decline to certify all wetlands within 1ts jurisdiction or, based on a comprehensive local water
plan, a local government umit may elect to certify wetlands for deposit into the wetland bank
only 1n selected areas, for example, high priority regions and areas If the local government
unit elects to reject or limut banking, 1t must do so by rule or ordinance, as applicable.

[For text of subp 3, se¢e M R ]
Statutory Authority: MS s 103B 101, 103B.3355; 103G 2242
History: 22 SR 1877
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8420.0740 PROCEDURES: '
' Subpart 1. Deposits and credits. :
[For text of items A to D, see M.R.]
" E.There 1s no maximum wetland acreage eligible for deposit in the wetland bank.
The local government unit, upon recommendation of the techmcal evaluation panel, must
1dentify the acreage that will recerve credit As an incentive to encourage the deposit of small
wetlands, the local government unit shall assign wetland banking cred1t to wetland acreage
as follows: :

Wetland Wetland
- Acreage Bankmng
Credit
Oto10acres , ) 100 percent
over-10 acres 1, . 90 percent

The local government unit may modify the credit given, up to a maximum of 100 per-
cent, if agreed to by the technical evaluation panel. )

F. The imtial deposrt of wetland banking credits must be done by the fee title owner
or easement or hicense holder of the wetland

[For text of tem G, see M R | W

H Incases where a wetland is proposed to be restored or created solely for wetland
banking purposes, that 1s, the wetland 1s not part of a prOJect—spec1ﬁc wetland replacement
plan, the depositor must submut to the local government unit a bank plan contaimng the i in-
formation required 1n part 8420.0530, items A and D.

A copy of the bank plan shall be mailed to members of the technical evaluation panel,
members of the public who have requested a copy, and members of the watershed district or
watershed management orgamization if there 1s one. Based on input from the technical evalu-
ation panel and other comments recerved, the local government unit must determine the li-
kelihood that the restoration or creation will be successful and, if affirmative, approve the

- plan and advise the depositor of the wetland banking-credits likely to be accepted 1nto the
, wetland bank, Approval of the plan shall be consrdered official acknowledgment that-the
. wetland is designated for replacement. ,

I.In cases where a wetland 1s tobe restored or created by an agency, department or
subdrvision of the local government unit for deposit into the wetland bank, the local govern-
ment unit must prepare the information requlred mpart 8420 0530, 1tems A and D, and notice
this information according to item H.

[For text of item J, see M.R. ]

K No sooner than six months after construction has been completed and approved
for restored wetlands, and no sooner than one year after construction has been completed and
approved for created wetlands, the depositor shall contact the local government unt to re-
quest afinal determination of wetland bank acceptability and approved quantities of wetland

* banking credits for deposit. The technical evaluation panel shall ensure that sufficient tume
has been allowed for the wetland to become established, especially vegetation and hydrolo-
gy, beforeé making this detérmination. If the technical evaluation panel has reason to believe
that the wetland characteristics may change substantially, the panel must postpone its recom-
mendation to the local government untt until the wetland has stabilized.

Based on a site visit, the technical evaluatton panel will determine the size and type of

~wetland as well as topographic setting charactenstlcs and, 1f applicable, the new wetland
credits and public value credits'resulting from the to be deposited wetland. The technical
evaluation panel will provide the-information'to the local government unit.

L. The'local government umt shall notify the depositor of its findings as to thé suit-
ability of the wetland and approved wetland banking credits. If the depositor chooses to pro-

. ceed with-a deposit/into the bank, the depositor must record the notice specified in part
8420.0530, item D, subitem (6), and submut proof of the recording to the local government
unit for the wetlands to be deposited. If the depositor chooses not to proceed with the depostt,
the depositor may.return the wetland to 1ts preconstruction condition without replacement
within five years At any time within the five—year period, the depositor may request certifi-
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cation for deposit into the bank or may amend the bank plan and submut the plan to the local
government umt for approval and subsequent certification After five years, any activity in
the wetland 1s subject to this chapter
M. To be deposited into the bank, the following information concermng the wet-
land must be submutted to the board by the local government unit 1n which the wetland 1s
“located:, . \
1 name, address, and telephone number of the depositor,

(2) location of the wetland, mcluding legal description, public land survey
coordinates, county, and watershed,

(3) a copy of the deed for the property containing the wetland wath the re-
quired covenant recorded,

(4) size of the wetland acreage to be deposited, to the 0 1 acre, by wetland
type and topographic setting characteristics and, 1f applicable, the new wetland credits and
public value credits, and

(5) certification that the wetland 1s approved for deposit into the bank

[For text of tems Nto P, see MR |
Subp 2 Withdrawals.
[For text of item A, see M R ]
B The use of the wetland bank 1s allowed. \
' , [For text of ttem C, see M R |
. D The board, on request will provide the following information to persons mak-
1ng inquiries concerning available wetland bank deposits with a local government unut juris-
diction, county, or watershed

(1) account holder. name, address and telephone number

(2) available wetlands Wetland acres by type and topographic setting charac-
teristics, and, 1f applicable, the new wetland credits and public value credits,

(3) location. section, township, range, county, and watershed

' E. The applicant may then contact, negotiate, and purchase the required wetland
banking credits from the account holder When the account holder and apphcant come to
agreement, the applicant will provide requested information on a notarized wetland banking
credit withdrawal form developed by the board, and include the wetland banking credit with-
drawal form as part of the wetland replacement plan transmitted to the local government unit
The wetland banking credit withdrawal form will include information indicating the wetland
type by acres for withdrawal, location of banked wetland, and the topographic setting charac-
teristics and, 1f applicable, the new wetland credits and public value credits of the banked
wetland , ‘ )

F. The local government unit must circulate the applicant’s wetland replacement
plan and the wetland banking credit withdrawal form to 1dentify specific wetland banking
credits as the applicable replacement wetland, usmg the public comment and review process
1 part 8420 0230 and to the local government unit whose jurisdiction covers the location of
the wetland banking credits. The local government unit must contact the board to verify that
replacement credits indicated on the wetland banking credit withdrawal form are available
before final approval of wetland bank withdrawals |

G Onapproval of the applicant’s wetland replacement plan using wetland banking
credits as wetland replacement, the local government urut shall notify the board to debit the
appropriate banked wetland by type and acreage The board will complete the accountmg
transactions and send a notice of wetland banking credit withdrawal to the account holder

H. The applicant shall not be allowed to begin proposed dram or fill activities until
the local government unit formally approves the wetland replacement, plan usmg the ac-
knowledged wetland banking credits as replacement ,

I An individual, corporation, local government umt, or other organization may
buy and hold wetland banking credits from account holders in the bank for later use or resale.
Transfer of wetland banking credits must be accomplished through use of a board wetland

‘banking credit transfer form, and must be maintained 1 an account in the state wetland bank-
1ng system. An account will be established for the individual or organization on presentation
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to the board of a wetland banking credit transfer form, and required orgamzation informa-
tion The board will notify both account holders on transfer of the wetland banking credits
An account transfer must be accompanied by transfer of the fee title or easement. A wetland
banking credit for a wetland may not be split between accounts Wetland banking credits may
also be transferred between banks approved by the board

Statutory Autherity: MS s 103B 101; 103B 3355, 103G 2242

History: 22 SR 1877 x

8420.0750 AUDITING AND MONITORING.
Subpart 1. Annual report and audit.

A The board will develop wetland bank deposit, withdrawal, and credit transfer
and withdrawal forms and distribute them to local government units indicating a desire to
certify restored wetland banking credits for deposit m the wetland bank.

B The wetland bank data file maintained by the board will contain at least the fol-
lowing information-

(1) wetland acres by type, topographic setting characteristics, restoration or
creation date, and bank acceptance date, fee owner, location by (public land survey coordi-
nates, local government unit, county, and watershed of the banked wetland), and ]

(2) previous withdrawals against each banked wetland by impact wetland
(wetland acres by type, topographic setting characteristics, and, if applicable, the new wet-
land credits and public value creduts, date of wetland impact), ownership (fee owner, address,
telephone number) and location (public land survey coordinates, local government unit,
county, and watershed of the impacted wetland) .

C The board may periodically mspect wetland bank records and correspondence
maintained by a local government unit to determine comphance with this part

D An annual wetland bank report shall be prepared and distributed by the board to
applicable local government units, soil and water conservation districts, watershed districts,
watershed management organizations, the departments of natural resources and agriculture,
and on request .
[For text of subp 2, see MR |

Statutory Authority: MS s 103B 101, 103B 3355; 103G 2242
History: 22 SR 1877

8420.1010 PURPOSE.

The purpose of parts 8420 1010 to 8420 1060 1s to provide minimum standards and cr1-
ter1a for the 1dentification, protection, and management of calcareous fens as authornized by
Minnesota Statutes, section 103G 223 Calcareous fens may not be drained or filled or other-
wise altered or degraded except as provided for in a management plan approved by the com-
missioner

Part 8420 0122 does not apply to calcareous fens
Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877

8420.1040 MANAGEMENT PLANS.

Calcareous fens may not be drained or filled or otherwise altered or degraded except as
provided for m a management plan approved by the commussioner The commussioner will
provide techmcal assistance to Jandowners or project sponsors in the development of man-
agement plans

Statutory Authority: MS s 103B 101, 103B 3355, 103G 2242
History: 22 SR 1877 '
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