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CHAPTER 5229
DEPARTMENT OF LABOR AND INDUSTRY
WORKERS’ COMPENSATION; MISCELLANEOUS

COLLECTIVE BARGAINING AGREEMENTS 5229.0300  SCOPE.
5229.0010  DEFINITIONS, 5229.0350  PRESUMPTIVE RULE OF EQUITABLE
5229.0020  FILING OF AGREEMENT AND APPORTIONMENT.
RELATED DOCUMENTS. ' 5229.0400  NOMINATION AND QUALIFICATIONS
5229.0030  REVIEW AND NOTIFICATION BY OF ARBITRATORS.
COMMISSIONER. 5229.0410  ADMINISTRATOR.
5229.0040  ANNUAL DATA REPORTS AND 5229.0420  SELECTION AND COMPOSITION OF
DOCUMENTS. ARBITRATION PANEL.
5229.0050  TERMINATION OF RECOGNITION. 52290500  PROCEDURE FOR INITIATION OF
5229.0060  PILOT PROGRAM RULES. ARBITRATION.
EQUITABLE APPORTIONMENT ARBITRATION 5229.0600  ARBITRATOR.
5229.0100  DEFINITIONS. 5229.0700  ARBITRATION PROCEDURE.

5229.0200  PURPOSE.

COLLECTIVE BARGAINING AGREEMENTS

5229.0010 DEFINITIONS.

Subpart 1. Collective bargaining agreement For the purposes of parts 5229.0010 to
5229. 0060 “collective bargaining agreement” means a written agreement between one or
more employers and the certified and exclusive representative of its employees as to the
terms or conditions of employment. The agreement must be for a specified project or period
of time and contains procedures for amending the terms and conditions of the agreement.

Subp. 2. Certified and exclusive representative. For the purposes of parts 5229.0010
to 5229.0060, “certified and exclusive representative” means a labor organization that:

A.hasentered into a collective bargaining agreement with an employer or group of
employers;

B. is the exclusive bargaining representative for the employer’s bargaining unit
employees covered by the agreement; and

C. meets the criteria of a labor organization as defined by United States Code, title
29, chapter 11, subchapter I, section 402, subsection (i), Labor-Management Reporting and
Disclosure Act, as amended through October 31, 1996.

Statutory Authority: MS s 176.1812
History: 21 SR 1246

5229.0020 FILING OF AGREEMENT AND RELATED DOCUMENTS.

Subpart 1. Request for recognition. Every employer or employer group and labor rep-
resentative proposing to establish any program permitted by Minnesota Statutes, section
176.1812, shall jointly file with the commissioner a request to recognize an agreement under
parts 5229.0010 to 5229.0060. Recognition includes a determination by the commissioner of
the eligibility of the parties to enter into the agreement and whether the agreement is in com-
pliance with parts 5229.0010 to 5229.0060, and the benefit provisions of Minnesota Statutes,
chapter 176.

Subp. 2. Required documents to be filed. At the time of filing the original request for
recognition, and annually thereafter if required in part 5229.0040, subpart 3, the employer or
group of employers and the labor representative shall submit the following documents to the
commissioner.

A. A copy of the fully signed underlying or master collective bargaining agree-
ment and the approximate number of employees who will be covered by the agreement. The
collective bargaining agreement shall be complete, including side letters and all appendices
and other documents referred to in the agreement that relate to the program permitted by
Minnesota Statutes, section 176.1812. This shall include but not be limited to the following if
included in the agreement: trust documents; a description of how the alternative dispute reso-
lution system will operate from the point a dispute arises through review or reconsideration
by the court selected; a description of the manner in which the limited lists of health care pro-
viders, independent medical examiners, rehabilitation consultants, and retraining programs
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were compiled and the actual lists including names and addresses of the individuals and pro-
grams; and a description of the method of informing covered employees of the procedures
applicable to them under the collectively bargained workers’ compensation program. The
documents submitted shall include a copy of the written materials used to inform the covered
employees of the procedures in the program.

B. Evidence that the employer or each member of a group of employers meets all
the criteria of parts 5229.0010 to 5229.0060, and Minnesota Statutes, section 176.1812,

C. Evidence that the employer or the group of employers shall, on behalf of its indi-
vidual members, provide the data required by parts 5229.0010 to 5229.0060, and Minnesota
Statutes, section 176.1812, subdivision 2.

D. If the request for recognition is on behalf of a group of employers, the group
shall maintain records of its membership which include the approximate number of em-
ployees for each individual member of the group who is bound by the collective bargaining
agreement. Copies of membership records shall be delivered to the commissioner on request.
The request for recognition shall clearly identify each member in the group and shall state
whether all the members of the group are bound by the agreement, or whether each member
must individually agree to be bound.

Subp. 3. Additional information to be filed. The following additional information
shall be filed with the commissioner upon filing the original request for recognition, and
annually thereafter as required in part 5229.0040, subpart 3:

A. name, address, and telephone number of the contact person for the employer or
group of employers, and the resolution or other instrument conferring authority to that per-
son to act on behalf of the employer or group of employers;

B. name, address, and telephone number of the contact person for the labor repre-
sentative, and the resolution or other instrument conferring authority to that person to act on
behalf of the labor representative;

C. a copy of the most recent Labor Organization Annual Report filing with the
United States Department of Labor, along with a statement signed by the labor representative
under penalty of perjury that the document is a true and correct copy;

D. if the employer or group of employers is insared under Minnesota Statutes,
chapter 176, a copy of the certificate of insurance verifying coverage and a specific endorse-
ment for coverage for a workers’ compensation program authorized under Minnesota Stat-
utes, section 176.1812 that was filed with the Department of Commerce; and

E. if the employer or group of employers is self insured under Minnesota Statutes,
chapter 79A, a copy of the certificate to self insure of the employer or group of employers
from the department of commerce.

Statutory Authority: MSs 176.1812
History: 27 SR 1246

5229.0030 REVIEW AND NOTIFICATION BY COMMISSIONER.

Subpart 1. Commissioner’s review of a request for recognition. Within 21 days after
receiving a request for recognition of a collective bargaining agreement, the commissioner
shall either:

A.determine that all required information has been provided and so notify the par-
ties; or

B. determine that additional information is necessary to complete the request for
recognition and so notify the parties.

If additional information is necessary, the commissioner’s review of the request for rec-
ognition shall be suspended until the additional information is received.

Subp. 2. Commissioner’s decision on a request for recognition. Within 21 days after
the date that the commissioner has determined that a request for recognition is complete, the
commissioner shall either:

A. issue a letter of recognition; or
B. issue a letter of the commissioner’s decision refusing recognition.

Ifrecognition is refused, the commissioner shall inform the parties of the reasons for the

refusal. For good cause and upon written notice to the parties, the commissioner may extend
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the period for issuing letters of recognition or refusing recognition. The agreementis null and
void from its purported effective date if the commissioner refuses recognition.

Subp. 3. Commissioner’s letter of recognition. The letter of recognition issued by the
commissioner, based upon the review of all documents and materials submitted as required
by the commissioner and parts 5229.0010 to 5229.0060, means the following:

A. the employer or group of employers and the labor representative meet the eligi-
bility requirements of Minnesota Statutes, section 176.1812; and

B. the collectively bargained agreement for workers’ compensation is in com-
pliance with parts 5229.0010 to 5229.0060 and the benefit provisions of Minnesota Statutes,
chapter 176.

Subp. 4. Effective dates of collectively bargained agreements. A fully signed agree-
ment is in effect on the date specified in the agreement as the effective date, however, no
agreement shall be effective sooner than 15 days before the date that the commissioner re-
ceived the request for recognition of the collectively bargained agreement. The commission-
er’s letter of recognition shall state the effective date.

Subp. 5. Agreements with effective dates prior to recognition. In the case of agree-
ments having effective dates prior to a request for recognition or prior to the issuance of a
commissioner’s decision on recognition, the parties to the agreement must provide all in-
formation requested by the commissioner within 14 days of the commissioner’s request in
order for the agreement to remain in effect. Failure to provide the information will resultin a
letter from the commissioner refusing recognition.

Statutory Authority: MS s 176.1812
History: 2/ SR 1246

5229.0040 ANNUAL DATA REPORTS AND DOCUMENTS.

Subpart 1. Annual data reports. On or before June 30 of each year, every employer or
group of employers participating in a collectively bargained agreement to deliver workers’
compensation benefits pursuant to Minnesota Statutes, section 176.1812, shall file a report
with the commissioner. The report shall be on a form provided by the commissioner. The
report must contain information concerning those employees covered by the collectively
bargained workers’ compensation program. Groups of employers shall report the aggregate
information for all employers in the group.

Subp. 2. Data elements of reports. The reports to be filed shall contain the following
data elements for the preceding calendar year:

A. the dates during which the collectively bargained agreement was in effect;

B. the total number of person hours covered by the agreement;

C. payroll of covered employees, separated by insurance class code if the employ-
er is not self-insured;

D. the number of claims filed during the year separated into denied claims, medical
only claims, and indemnity claims;

E. the total paid and reserved losses or estimated incurred costs as of the end of the
calendar year, separated into indemnity and medical benefits and other loss adjustment costs,
for all claims receiving benefits during the reporting year. Separate totals shall be reported
for new claims and for claims incurred during previous years whichreceived benefits during
the reporting year. The relevant number of claims for each benefit total shall also be reported;

F. the number of contested claims submitted to mediation, arbitration, the workers’
compensation court of appeals, the office of administrative hearings, the district court, the
Minnesota Court of Appeals, or the Minnesota Supreme Court;

G. the number of contested claims resolved prior to mediation, arbitration, the
workers’ compensation court of appeals, the office of administrative hearings, the district
court, the Minnesota Court of Appeals, or the Minnesota Supreme Court;

H. the number of employees in vocational rehabilitation plans during the year; and

1. the number of employees in light duty programs during the year.

Subp. 3. Annual documents. On or before June 30 of each year, every employer or
group of employers and the labor representatives shall submit updated copies of the docu-
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ments and other evidence required by parts 5229.0010 to 5229.0060, and Minnesota Stat-
utes, section 176.1812. However, for documents and other evidence that are completely un-
changed since the previous submission, the parties may instead submit a statement under
penalty of perjury that there has been no change since the previous submission in the docu-
ments or evidence not being submitted. The commissioner may nonetheless require any
party to submit the actual documents or evidence.

Subp. 4. Failure to file reports or documents. If the parties have not submitted the
annual data report or annual documents required by parts 5229.0010 to 5229.0060, the com-
missioner may after notice to the parties and after an opportunity for the parties to respond,
initiate a contested case proceeding under Minnesota Statutes, chapter 14, to terminate rec-
ognition of a collective bargaining agreement for a workers’ compensation program, or take
such other steps deemed necessary to secure the parties’ compliance with all reporting re-
quirements.

Statutory Authority: MS s 176.1812
History: 2/ SR /246

5229.0050 TERMINATION OF RECOGNITION.

Subpart |. Complaints; investigation. Complaints pertaining to violations of parts
5229.0010to 5229.0060, or Minnesota Statutes, section 176.1812, by the operator or admin-
istrator of a collective bargaining agreement for a workers’ compensation program shall be
directed in writing to the commissioner. As aresult of a written complaint or the department’s
monitoring of the workers’ compensation program operations, the department shall investi-
gate the alleged violation. The investigation may be referred to the fraud investigation unit
pursuant to Minnesota Statutes, section 175.16, subdivision 2. The investigation may in-
clude, but shall not be limited to, request for and review of pertinent collectively bargained
agreement plan records. If the investigation reveals reasonable cause to believe there has
been a violation, the commissioner may notify the administrator of the alleged violation and
allow them 15 days to correct the violation, or initiate a contested case proceeding under
Minnesota Statutes, chapter 14, to terminate the recognition. In the event the commissioner
elects to utilize the 15—day notice procedure and the violation is not resolved, then the con-
tested case procedure for termination will be initiated.

Subp. 2. Criteria. Under Minnesota Statutes, section 176.1812, subdivisions 2 and 4,
the recognition of a collective bargaining agreement for a workers’ compensation program
issued by the commissioner shall be terminated if:

A. the program diminishes an employee’s entitlement to benefits under Minnesota
Statutes, chapter 176;

B. the program did not result from a collective bargaining agreement as defined in
part 5229.0010, subpart 1;

C. the collective bargaining agreement is not between a qualified employer or
qualified group of employers and the certified and exclusive representative of the em-
ployees; or

D. the employer is not engaged in construction, construction maintenance, and re-
lated activities.

Subp. 3. Effects. The effective date for termination of recognition of the program under
parts 5229.0010 to 5229.0060 or Minnesota Statutes, section 176.1812, is the date of the final
order for termination. The sponsors of the collectively bargained agreement for a workers’
compensation program may reapply for recognition after correcting the violations prompt-
ing the termination.

Statutory Authority: MS s 176.1812

History: 21 SR 1246
5229.0060 PILOT PROGRAM RULES.

Subpart 1. Pilot program rules. The collective bargaining rules in parts 5229.0010 to
5229.0060 apply to every employer and labor representative participating in a collective bar-

gaining agreement to deliver workers’ compensation benefits under the pilot program estab-
lished in Minnesota Statutes, section 176.1812, subdivision 6.
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Subp. 2. Eligibility criteria for pilot program. The pilot program is not limited to em-
ployers engaged in construction, construction maintenance, and related activities. In select-
ing parties requesting recognition under the pilot program, the commissioner shall consider
the limitations in items A to C.

A. A group of employers may not participate in the pilot program.

B. The pilot program is limited to the first ten private employers and the first ten
public employers that obtain a letter of recognition from the commissioner.

C. The dollar insurance premium limitations contained in Minnesota Statutes, sec-
tion 176.1812, subdivision 1, do not apply to parties requesting recognition under the pilot
program. '

Subp. 3. Termination of pilot program. The authorization for the pilot program ends
on December 31, 2001, and therefore, unless extended by law, the collective bargaining
agreements recognized as part of the pilot program shall also terminate on December 31,
2001.

Statutory Authority: MS s 176.1812
History: 21 SR 1246

EQUITABLE APPORTIONMENT ARBITRATION

5229.0100 DEFINITIONS.

Subpart 1. Scope. For the purpose of parts 5229.0100 to 5229.0700, the following
terms have the meanings given them.

Subp. 2. Administrator. “Administrator” means the administrator of the apportion-
ment arbitration process.

Subp. 3. Arbitrator. “Arbitrator” means that person who makes the final determina-
tion in an arbitration under this chapter.

Subp. 4. Arbitration advisor. “Arbitration advisor” means that person selected by a
party to an arbitration under this chapter to offer advice and counsel to the arbitrator during
the course of an arbitration.

Subp. 5. Employer/insurer. “Employer/insurer” means an employer within the mean-
ing of Minnesota Statutes, chapter 176, and that employer’s insurer for workers’ compensa-
tion liability and includes the special compensation fund when it is representing an uninsured
employer. The term does not include a self-insured employer.

Subp. 6. Neutral physician. “Neutral physician” means the physician who in the par-
ties” or arbitrator’s opinion will render an independent assessment on apportionment.

Subp. 7. Panel. “Panel” means the arbitrator and the arbitration advisors, if any.

Subp. 8. Roster. “Roster” means the list of those nominated to act as apportionment
arbitrators under this chapter who meet the requirements and are nominated.

Subp. 9. Self-insured employer. “Self-insured employer” means an employer within
the meaning of Minnesota Statutes, chapter 176, that has been permitted to self-insure for
workers’ compensation liability pursuant to Minnesota Statutes, section 176.181, subdivi-
sion 2.

Statutory Authority: MS s 175.17; 175.171; 176.191; 176.83

History: 20 SR 2286

5229.0200 PURPOSE.

This chapter is intended to set forth the procedure for the arbitration of issues of equita-
ble apportionment of liability for workers’ compensation benefits, as defined by Minnesota
Statutes, section 176.191, subdivisions la and 5; to provide a process for selecting arbitra-
tors; and to provide a general rule of presumptive apportionment.

Statutory Authority: MSs 175.17; 175.171; 176.191; 176.83
History: 20 SR 2286

5229.0300 SCOPE. :
Minnesota Statutes, section 176.191, subdivision 1a, provides that equitable apportion-
ment of liability for an injury is no longer allowed except:
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A. in a settlement agreement filed pursuant to Minnesota Statutes, section
176.521; and

B. when an employer or insurer requests arbitration of equitable apportionment
under Minnesota Statutes, section 176.191, subdivision 5.

This chapter applies where equitable apportionment is sought but the parties have
not been able to reach the agreement described in item A. This chapter applies solely to ar-
bitration of claims by self—insured employers or employer/insurers under Minnesota Stat-
utes, section 176.191, subdivisions laand 5, including when the sole issue is a claim for par-
tial or total contribution towards, or reimbursement of workers’ compensation benefits
against, one or more self—insured employers or employer/insurers. As set forth in Minnesota
Statutes, section 176.191, subdivision la, the arbitration proceeding is for the limited pur-
pose of apportioning liability for workers’ compensation benefits payable, when liability for
workers’ compensation has been admitted by or adjudicated against the claiming self-in-
sured employer or employer/insurer. Minnesota Statutes, section 176.191, subdivision la,
provides that itis not to be interpreted to repeal or in any way affect the law with respect to the
special compensation fund statutory liability or benefits. When disputed, fund liability under
Minnesota Statutes, sections 176.131 and 176.132, is to be determined by workers’ com-
pensation judges and fund issues will be decided in proceedings over which they preside.
These arbitration proceedings cannot bind the fund to more liability than that which was
found by a judge. A self-insured employer or employer/insurer cannot request reimburse-
ment from the special compensation fund that would exceed what has been ordered by the
compensation judge at the Office of Administrative Hearings.

Statutory Authority: MS s 175.17; 175.171; 176.191; 176.83
History: 20 SR 2286

5229.0350 PRESUMPTIVE RULE OF EQUITABLE APPORTIONMENT.

The presumptive rule of equitable apportionment under this chapter is that the parties
and the arbitrator, in making the decision, must be guided by parts 5229.0100 to 5229.0700;
Minnesota Statutes, section 176.191, subdivisions laand 5; and workers’ compensation case
law on the issue.

Statutory Authority: MS.s 175.17; 175.171; 176.191; 176.83

History: 20 SR 2286

5229.0400 NOMINATION AND QUALIFICATIONS OF ARBITRATORS.

Subpart 1. Nomination. Workers’ compensation insurers, self-insured employers who
administer their own claims, and third—party administrators for self-insured employers may
annually nominate individuals to the roster. Self-nomination is not allowed. Additional
nominations will be closed on April 17, 1996, and will be reopened every year from March
18 to April 17. :

Subp. 2. Qualifications. Members of the roster must have a minimum of five years of
technical claims handling in Minnesota workers’ compensation or five years of legal experi-
ence in Minnesota workers’ compensation. The administrator must verify that all persons
nominated meet the qualifications.

Subp. 3. Membership on roster. Each qualified nominee who is willing to participate
must be included in membership on the roster.

Statutory Authority: MS s 175.17; 175.171; 176.191; 176.83
History: 20 SR 2286

5229.0410 ADMINISTRATOR.

Subpart 1. Selection. The commissioner of the Department of Labor and Industry, in
consultation with representatives of three workers’ compensation insurers and one self-in-
sured employer, must select an entity to act as administrator of the apportionment arbitration
process. As set forth in parts 5229.0100 to 5229.0700, the administrator must facilitate the
selection of arbitrators and the expeditious resolution of the equitable apportionment issues.

Subp. 2. Recordkeeping. The administrator must keep a record of all arbitration pro-
ceedings, including copies of the documents submitted by the parties, the names of the ar-
bitration panel, and a copy of the final arbitration order.
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Subp. 3. Term. The term of the contract for the administrator must not exceed three
years.

Statutory Authority: MS s 175.17; 175.171; 176.191; 176.83
History: 20 SR 2286

5229.0420 SELECTION AND COMPOSITION OF ARBITRATION PANEL.

Subpart 1. Composition. An arbitration under this chapter must be heard by a panel
consisting of the arbitrator and, if the parties agree they are needed, one arbitration advisor
for each party to the dispute.

Subp. 2. Selection of arbitrator. The arbitrator must be selected by the following pro-
cess: '

A. Within ten days of receiving a request for arbitration of apportionment, the ad-
ministrator must, by lot and excluding anyone on the roster who is an employee of any party
to the dispute, select the names of persons to hear the arbitration from the roster and submit
those names to the parties to the dispute.

B. The number of names submitted to the parties must be equal to the number of
parties to the arbitration, plus one.

C. Beginning with the party on the list for the earliest date of injury, each party
must, within ten days, submit the name of a person whom that party wishes to strike from the
list. The party with the next earliest date must then submit the name it wishes to strike, and so
forth, until one name remains on the list.

D. The individual remaining on the list is the arbitrator until the dispute is resolved.

E. If the arbitrator is unable to complete the arbitration, the administrator must
choose another arbitrator as provided in this subpart.

Subp. 3. Selection of arbitration advisors. If the parties have agreed that they are
needed, each party to the arbitration may select an individual to act as an arbitration advisor
for the period of the dispute.

Subp. 4. Noetification of parties. When the arbitrator has been determined and, when
the parties have agreed that they are needed, when each of the arbitration advisors has been
named, the administrator must notify all parties to the arbitration of the names included on
the panel.

Statutory Authority: MS s 175.17; 175.171; 176.191; 176.83
History: 20 SR 2286

5229.0500 PROCEDURE FOR INITIATION OF ARBITRATION.

Subpart 1. Request for arbitration. The arbitration process must be initiated by the
filing of a request for arbitration of an apportionment issue with the administrator by an ag-
grieved self—insured employer or employer/ insurer, but shall be permitted only when the re-
questing party has met the requirements of Minnesota Statutes, section 176.191, subdivision

A. A request must be made on a form approved by the administrator, which must
include the names of the self-insured employers or employer/ insurers among which equita-
ble apportionment is sought or from which contribution or reimbursement is sought, the
name and social security number of the employee, and the dates of the relevant injury or inju-
ries.

B. The request for arbitration must be accompanied by:

(1) a statement of the facts;

(2) documentation that the requirements of Minnesota Statutes, section
176.191, subdivision 5, have been met;

(3) medical evidence in support of the requested equitable apportionment;

(4) a brief or written argument in support of the requesting party’s position,
including legal support;

(5) the name of the party’s desired arbitration advisor, if any;

(6) any request for oral argument or special handling of the case; and

Copyright © 1997 by the Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA RULES 1997

1027 WORKERS’ COMPENSATION; MISCELLANEOUS 5229.0600

(7) anonrefundable arbitration administration fee payable to the administra-
tor in an amount to be determined in the agreement referred to in part 5229.0410, subpart 3,
that is with the administrator.

C. The requesting party must provide the administrator with copies of the request
and supporting documents for the arbitrator, for each arbitration advisor. and for the adminis-
trator’s records. )

D. The requesting party must, at the same time as filing the request, serve copies of
the request and all attached documents on each self—insured employer or employer/insurer
from which equitable apportionment is sought, as well as the employee and the employee’s
attorney, if any.

Subp. 2. Determining arbitration panel. Upon receipt of the request for arbitration
and after ascertaining that the requirements of Minnesota Statutes, section 176.191, subdivi-
sion 5, have been met, the administrator must start the process under part 5229.0420 for de-
termining the panel to hear the arbitration. When the panel is determined, the administrator
must notify the arbitrator and forward copies of the request and documents to the members of
the panel.

Subp. 3. Responses to arbitration request. Within 90 days of the administrator’s re-
ceipt of a copy of the arbitration request and supporting documents, each party among which
equitable apportionment is sought or from which contribution or reimbursement is sought
must submit to the administrator its response to the arbitration request.

A. Responses must include:

(1) a written brief or explanation of the party’s position;

(2) any relevant medical evidence in support of its position;

(3) any other evidence or documentation pertinent to the case;

(4) that party’s request for oral argument or special handling, if any; and
(5) the name of the party’s desired arbitration advisor, if any.

B. The responding party must provide the administrator with copies of the re-
sponse and supporting documents for the arbitrator, for each arbitration advisor, and for the
administrator’s records. The administrator shall forward a copy of the response and support-
ing documents to each party.

C. When the 90-day period following the arbitration request has passed, or when
the panel is determined, whichever is later, the administrator must forward the responsive
documents to the members of the panel.

Statutory Authority: MSs 175.17; 175.171; 176.191; 176.83
History: 20 SR 2286

5229.0600 ARBITRATOR.

Subpart 1. Powers of arbitrator. The arbitrator for a particular case has sole authority
to determine whether the matter will be heard upon oral argument, whether extensions of
time are warranted, or whether further information is required on the files and from the par-
ties. The arbitrator also has sole authority to determine the appropriate resolution of the mat-
ter, within the scope of parts 5229.0100 to 5229.0700, and to order payment according to the
apportionment decision. The arbitrator has the power of subpoena of the commissioner of the
Department of Labor and Industry and of an arbitrator under Minnesota Statutes, section
572.14, paragraph (a), to obtain information necessary to a determination of this equitable
apportionment dispute.

Subp. 2. Arbitration advisor’s role. The role of an arbitration advisor is solely to ex-
plain and clarify the positions of the parties and advise the arbitrator as to the relevant facts
and, if the arbitration advisor is a licensed attorney, also as to the applicable law. An arbitra-
tion advisor has no power to make the final determination and, if the arbitration advisor is not
a licensed attorney, shall not advise the arbitrator in any manner constituting the unautho-
rized practice of law.

Subp. 3. Binding effect. The determination of the arbitrator is final and binding on the
parties in accordance with Minnesota Statutes, section 176.191, subdivision 5, and may be
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vacated only in accordance with Minnesota Statutes, chapter 572, the Uniform Arbitration
Act.

Statutory Authority: MS s 175.17; 175.171; 176.191; 176.83
History: 20 SR 2286

5229.0700 ARBITRATION PROCEDURE.

Subpart 1. Nature of hearing. Upon consideration of the requests of the parties and the
facts and evidence presented, the arbitrator shall determine if the matter will be heard orally
or be considered by the panel solely on the written evidence.

A. The determination as to whether the matter will be heard orally or solely upon
the written submissions must be made within 30 days of the date of submission of the fast
timely response.

B. The arbitrator shall determine the time and place for oral argument or the meet-
ing of the arbitration panel, upon consultation with the parties and panel members.

C. Unless extraordinary circumstances require otherwise, the first oral argument
or first meeting of the panel must take place within 60 days of the date for final submission of
the response.

Subp. 2. Submission of additional materials. If, upon review of the materials sub-
mitted by the parties, the arbitrator determines that further evidentiary materials are required,
the arbitrator may order the parties to submit these materials and may set a date by which
these materials must be submitted. In no case may the deadline for submission of additional
evidence be greater than 90 days from the arbitrator’s order to submit materials.

Subp. 3. Determination on written evidence. If the arbitrator concludes that the mat-
ter should be determined solely on the written evidence submitted, the arbitrator must notify
the arbitration advisors, if any, of the date, time, and place of the first meeting, and the panel
shall meet as needed.

Subp. 4. Oral hearings. If the arbitrator determines that an oral hearing is required, the
arbitrator shall notify the parties, the panel, and the employee and the employee’s attorney, if
any, of the date, time, and place of tlie hearing.

A. Unless otherwise agreed to by the parties, the panel must consider all relevant
evidence and is not bound by the formal rules of evidence.

B. The arbitrator must determine if more than one day of hearing is required.

C. If more than one day of hearing is required, the panel may meet one or more
times following the completion of the hearing to discuss the evidence presented.

D. At the cost of the party requesting the recording, oral proceedings may be re-
corded by a court reporter. Nothing said by an employee may be used in any other proceeding
under Minnesota Statutes, chapter 176.

Subp. 5. Neutral physician. Following the conclusion of oral argument, if any, or the
final meeting of the panel, the arbitrator may promptly render a decision in accordance with
subpart 6, or may first render a determination on the facts of the case and submit those facts to
aneutral physician for an apportionment opinion. The arbitrator will notify the neutral physi-
cian of the number of days within which the opinion must be received in order to be used and,
therefore, payable. The last oral argument or meeting of the panel, or review of the neutral
physician’s opinion by the panel if that opinion was sought, must occur within 60 days of the
first oral argument or meeting of the panel unless extraordinary circumstances require other-
wise.

A. The costs of obtaining the apportionment opinion of the neutral physician must
be borne on a pro rata basis by the parties in accordance with the apportionment decision and
subpart 6.

B. The neutral physician must be determined:

(1) if the parties agree, by agreement of the parties; or
(2) if the parties do not agree, by the arbitrator after the arbitrator has consid-
ered the objections for cause made by any of the parties.

C. Following the rendering of the opinion of the neutral physician, the arbitration
panel must review the opinion. If additional oral testimony is required, the arbitrator may
order further oral argument.
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Subp. 6. Decision. The arbitrator must issue a written decision on the equitable appor-
tionment arbitration within 30 days of the final oral argument or final meeting of the panel, or
if the opinion of a neutral physician was sought, within 30 days of review of that opinion by
the panel. In any event, a final decision must be issued within 240 days of the request for
arbitration. The arbitrator is not bound by the opinion of the neutral physician. In the event of
adefault by any party, the arbitrator shall make a decision based on the evidence submitted.
Disputed issues of fact are determined by a preponderance of the evidence. The written deci-
sion must include:

A. a statement of the facts as determined by the arbitrator;

B. the apportionment decision;

C. the application of the apportionment decision;

D. a brief explanation of the basis for the decision;

E. an order requiring the parties to make pro rata payment of arbitration costs and
fees in accordance with the apportionment decision, including reimbursement by the parties
of their apportioned share of the arbitration administration fee or any other costs or fees, to
any party that initially paid the costs or fees. As provided in Minnesota Statutes, section
176.191, subdivision 5, expenses of witnesses, including the employee, are a cost of the ar-
bitration. Each party shall pay its own attorney fees for the arbitration, except any employee
attorney fee under Minnesota Statutes, section 176.191, subdivision 8, which is a cost or fee
of the arbitration; and

F. any other information as the case merits.

Subp. 7. Enforcement. Enforcement of the arbitrator’s decision under this chapter
must be as set forth for an arbitrator’s decision under the Uniform Arbitration Act in Minne-
sota Statutes, chapter 572.

Statutory Autheority: MS s 175.17; 175.171; 176.191; 176.83
History: 20 SR 2286
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