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5220.0105 INCORPORATION BY REFERENCE.

The following documents are incorporated by reference only to the extent specifically
referenced 1n chapter 5220 The documents 1n items A and B are not subject to frequent
change, although new editions may occasionally be published The documents 1n item C are
revised annually All documents are available through the Minitex interlibrary loan system

A. The Dictionary of Occupational Titles, fourth edition, 1991, United States De-
partment of Labor, 1s available for purchase through the Superintendent of Documents,
Unuted States Government Printing Office, Washington, DC 20402

[For text of items B and C, see MR ]
Statutory Authority: MSs 17517, 175171, 176 83
History: /8 SR 2546
5220.2510 SCOPE AND PURPOSE.
Chapter 5220 governs all workers’ compensation matters before the commissioner of
the Department of Labor and Industry and the Office of Administrative Hearings. The Joint

Rules of Practice of the Workers® Compensation Division and the Office of Administrative
Hearings in chapter 1415 also govern workers’ compensation matters

Statutory Authority: MSs 17517, 175 171, 176 83
History: 18 SR 2546

5220.2520 DEFINITIONS.

Subpart1 Scope. Terms used i parts 5220 2510to 5220 2960 have the meanings given
them 1n part 1415 0300 and this part and Minnesota Statutes, section 176 011

[For text of subps 2t0 8, see MR |
Subp 9 [Repealed, 18 SR 2546]
Subp 10 [Repealed, 18 SR 2546]

Statutory Authority: MSs 17517, 175171, 176 83
History: 18 SR 2546
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5220.2530 FIRST REPORT OF INJURY.

The first report of injury must be fully completed and submutted to the division within
the time limuts established by Minnesota Statutes, section 176 231 It must be on a form pre-
scribed by the commuissioner, containing substantially the following

A 1nformation 1dentifying the employee, employer, insurer, and any adjusting
company, including numbers 1dentifying the employer, msurer, adjusting company, and 1n-
surer class code,

B claim numbers and Occupational Safety and Health log number,

[For text of item C, see MR ]

D. information regarding employment status and occupation, including date of
hire,

E information regarding the circumstances of the mjury, including the date, place,
time, persons or objects mvolved, and the date notice was received by the employer and 1n-
surer,

[For text of item F, see M R.]

G information regarding lost time from work, and

H information identifying the treating physician

Failure to file the report in a timely manner may result in the assessment against the em-
ployer or insurer of the penalty set out in part 5220 2820 and against the insurer of the penalty
set out 1n part 5220 2770

Statutory Authority: MS s 17517, 175171, 176 83
History: /8 SR 2546

5220.2540 PAYMENT OF TEMPORARY TOTAL, TEMPORARY PARTIAL, OR
PERMANENT TOTAL COMPENSATION.

Subpart 1 Time of payment. Payment of compensation must be commenced within 14

days of
[For text of items A and B, see MR ]

C an order by the division, compensation judge, or workers’ compensation court
of appeals requiring payment of benefits which 1s not appealed A party’s consideration of an
appeal does not excuse payment beyond the 14—day time limit When an appeal 1s not filed,
payments made after the 14th day are subject to penalties and 1nterest under parts 5220 2760
and 5220 2780

Once temporary total or permanent total disability benefits have been commenced, they
must continue to be paid on a regular basis at the intervals the employee would have received
wages from the employer had the employee continued working Less frequent payments may
be arranged by written agreement of the parties. With the initial payment of temporary total
or permanent total disability benefits, the insurer must notify the employee 1n writing of the
day of the week that further payments will be made and the frequency with which payments
will be made If the initial payment 1s a first and final payment, then notification need not be
sent

The same time limuts apply to payments of temporary partial disability benefits If the
current wage varies so that wage documentation for calculation of temporary partial disabil-
1ty benefits 1s necessary, payment 1s due ten days following the date the employee or employ-
er sends wage verification to the nsurer

[For text of subp 2, see MR ]

Subp 3. Notice to division. The insurer must keep the division advised of all payments
of compensation and amounts withheld and amounts paid for attorney fees by the filing of
interim status reports each year and upon specific request by the division

The msurer must also file with the division proof of payment which must indicate the
amount of compensation paid and the date when the first payment was made, at each of the
following times

A when the insurer makes the first payment to the employee following the injury,

B when payments are reinstated after they have been previously discontinued by a
notice of mtention to discontinue benefits or an order of the division under part 5220 2640,
subpart 7;
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C when monitoring period compensation 1s commenced under Minnesota Stat-
utes, section 176 101, subdivision 31, and
D when payments are commenced by order of the division, a compensation judge,
the workers’ compensation court of appeals, or the Minnesota Supreme Court
[For text of subp 4, see M R |
Subp 5 Removal from the labor market. An employee who voluntarily removes
himself or herself from the labor market 1s no longer entitled to temporary total, temporary
partial, or permanent total disability benefits A removal from the labor market has occurred
when the employee 1s released to return to work by a health care provider and the employee
retires or the employee’s opportunities for gainful employment or suitable employment are
significantly dimimished due to the employee’s move to another labor market
Subp 6. Apprentices, temporary partial disability benefits. An apprentice, upon re-
turn to the same apprenticeship program in the same position or a similar position to that held
on the date of injury, has not suffered a loss of earning capacity where the wage upon return to
the apprenticeship program 1s the same or greater than the wage on the date of injury Tempo-
rary partial disability benefits are not owing where there 1s no loss 1n earning capacity

Statutory Authority: MSs 17517, 175 171, 176 83
History: /18 SR 2546

5220.2550 PAYMENT OF PERMANENT PARTIAL DISABILITY, INCLUDING
IMPAIRMENT COMPENSATION AND ECONOMIC RECOVERY
COMPENSATION.

Subpart I Time of payment. Permanent partial disability must be paid at the time spe-
cified in Minnesota Statutes, sections 176 021 and 176 101 When permanent partial disabil-
1ty compensation 1s being paid periodically following the payment of temporary total bene-
fits or following or concurrent with the payment of temporary partial benefits, the payments
must be continued without interruption at the same intervals that the temporary benefits were
paid When the employee reaches maximum medical improvement, the insurer must request
an 1mitial assessment of any permanent partial disability from the employee’s physician

A When the extent of permanent partial disability 1s not disputed, uponreceipt of a
medical report containing a permanency rating or medical information from which the insur-
er may determine a rating, the employer or insurer must, within 30 days

[For text of subitems (1) and (2), see MR ]

B When the extent of permanent partial disability 1s disputed, upon receipt of a
medical report containing a permanency rating or medical information from which the insur-
er may determine a rating, the employer or insurer must, within 30 days

(1) make a mimimum lump sum payment or begin periodic payments based
on the minimum undisputed permanent partial disability ascertainable, and
[For text of subitem (2), see M R |

C If permanent partial disability benefits are not currently payable under Minne-
sota Statutes, section 176 101, inform the employee 1n writing of the disability rating and the
time when the permanent partial disability payment will be payable by statute.

Subp 2 Notice of benefit payment.

[For text of tem A, see MR ]

B For injuries on or after January 1, 1984, when the 1nsurer makes a lump sum
payment of permanent partial disability benefits or begins periodic payment, the employer or
wsurer shall fully complete, serve on the employee, and file with the division a notice of per-
manent partial disability benefits which must be on a form prescribed by the commussioner,
contamning substantially the following information

[For text of subitems (1) to (5), see MR |
(6) nstructions to the employee concerning any disagreement about the pay-
ment,
[For text of subttems (7) and (8), see MR |
(9) copies of medical reports containing disability ratings or medical m-
formation upon which the insurer bases the rating,
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[For text of subitems (10) and (11), see M R ]
[For text of subps 3 and 4, see MR |

Statutory Authority: MS s 17517, 175171, 176 83
History: 18 SR 2546

5220.2555 RETRAINING COMPENSATION.

An employee who has been approved for retraining under Minnesota Statutes, section
176 102, subdivision 11, may petition the commuissioner or a compensation judge for add:-
tional compensation, not to exceed 25 percent of the compensation otherwise payable, 1f the
employee will incur a special, unusual, or umique circumstance during the retraining period
that would otherwise reduce the likelihood that the retraining plan will be successfully com-
pleted Additional compensation 1s not warranted under this subpart if the circumstance on
which the request 1s based 1s compensable as a cost of the rehabulitation plan under Minneso-
ta Statutes, section 176 102, subdivision 9 The commissioner or a compensation judge may
order an award of additional compensation and specify the amount to be awarded When the
employee 1s entitled to additional compensation for retraining, the compensation shall begin
on the first day the special, unusual, or unique circumstance of the retraining 1s present but
not before the start of the retraining program, and shall stop at any time the special, unusual,
or unique circumstance 1s no longer present The commussioner or compensation judge may
determine the date of commencement and the date of discontinuance of the additional com-
pensation

Statutory Authority: MSs 175 17, 175 171, 176 83
History: /18 SR 2546

5220.2560 ATTACHMENT AND GARNISHMENT OF BENEFITS.

Workers’ compensation beneflts are not subject to attachment or garnishment, although
they may be withheld under Minnesota Statutes, sections 518 54, subdivision 6, and
518 611, and paid for child support or spousal maintenance 1f the other requirements of those
statutes are met Upon request, the insurer shall file with the division a statement of the
amount being withheld from the employee’s benefits and paid to the county or obligee, a
copy of the order for withholding of income, and verification of payments made

Statutory Authority: MSs 17517, 175 171, 176 83
History: 18 SR 2546

5220.2570 DENIALS OF LIABILITY.
[For text of subpart 1, see M R.]

Subp 2 Denial of liability form. A demial of primary liability under Minnesota Stat-
utes, section 176 221, subdivision 1, except a letter demal under subpart 4 or 5, must be fully
completed and on a form prescribed by the commuissioner, containing substantially the fol-
lowing

[For text of tems A to D, see MR ]

E a specific reason for the denial which must be 1n language easily readable and
understandable to a person of average intelligence and education and a clear statement of the
facts forming the basis for the demal A demal which states only that the injury did not anise
out of and 1n the course and scope of employment or that the injury was denied for lack of a
medical report, for example, 1s not specific within the meaning of this item,

F acopy of amedical report or summary of any health care provider contact which
forms a basis for the denial, and

G mstructions to the employee 1f the employee disagrees, including the availabil-
ity of rehabilitation benefits, the statute of limitations for filing a workers’ compensation
claim, and the address and telephone numbers of division offices the employee may contact
for information

Subp 3 Notice of intention to discontinue benefits. A denial of primary hiabihity filed
more than 30 days after notice to or knowledge by the employer of a work-related mjury
which 1s required to be reported to the commissioner under Minnesota Statutes, section
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176 231, subdivision 1, and for which benefits are being paid must be made by a notice of
intention to discontinue benefits under part 5220 2630 and must clearly indicate that 1ts pur-
pose 1s to deny liability for the entire claim
Subp 4 Letter denial for new period of temporary total. A denial of liability for tem-
porary total disability benefits for a new period of lost time due to a previous work-related
mjury must be in writing and mclude
[For text of items A to D, see M.R ]

E. a specific reason for the denial in language easily readable and understandable
to a person of average intelhigence and education and a clear statement of the facts forming
the basis for the denal

Subp 5 Letter denial for other benefits. A denial of liability for a portion of benefits
or any other compensation where primary liability has been accepted must be in writing and
mclude

[For text of items A to D, see MR |

E aspecific reason for the denial 1in language easily readable and understandable
to a person of average intelligence and education and a clear statement of the facts forming
the basis for the denial

Subp 6 Service. The employer or insurer shall serve on the employee the form or letter
under subparts 1 to 5 with any relevant medical or other reports attached and file a copy with
the division

[For text of subp 7, see M R |

Subp 8 [Repealed, 18 SR 2546]

Subp 9 Penalty; timeliness. Failure to pay or deny in a timely manner may result in the
assessment of the penalties 1n parts 5220 2770 and 5220 2790

Subp 10 Penalty; frivolous denial.

A A frivolous denial under Minnesota Statutes, section 176 225, subdivision 1,
clause (a), includes one which

(1) does not state facts indicating that an investigation has been completed or
that a good faith effort to investigate has been attempted, or

(2) states a basis which 1s a clearly inaccurate statement of fact or the applica-
ble law

B Inaddition to any workers’ compensation benefits due and a penalty under sub-
part 9, a penalty may be assessed by the division or compensation judge under parts
5220 2760 and 5220 2770 and Minnesota Statutes, sections 176 221, subdivision 3a, and
176 225, subdivision 1, for a frivolous demal

Subp 11 Penalty; nonspecific denial. A nonspecific demal as defined 1n subpart 2,
itemE, 4, item E, or 5, item E, may result in the assessment of a penalty 1n the amount of $300
under Minnesota Statutes, section 176 84, subdivision 2 A penalty for a nonspecific demal
may be assessed without regard to the substantive validity of the demal of benefits A penalty
under this subpart may be assessed 1n addition to the penalties desciibed in subparts 9 and 10
and 1s payable to the special compensation fund

Statutory Authority: MSs 17517, 175.171, 176 83
History: 18 SR 2546

5220.2580 CLAIM FOR REFUND FROM EMPLOYEE OR DEPENDENT;
OVERPAYMENTS.

Subpart 1 Request for refund. All requests for refunds or reimbursements by an insur-
er for payments made under a mistake of fact or law, which were allegedly notreceived by an
employee or dependent 1n good faith, must be made 1n writing to the employee with a copy
immediately mailed to the attorney representing the employee or dependent, 1f any, and upon
request to the division

Subp 2 Contents of request. All requests must contain the following information

[For text of tems A to C, see M R.]
D the mustake of fact or law which forms the basis for the claimed overpayment,
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E thereason the insurer believes the payments were not recerved m good faith, and

F astatement informing the employee that, if the employee has any questions re-

garding the legal obligations to repay any claims for overpayment alleged to have not been

recerved m good faith, the employee should contact either a private attorney or the division

Subp 3 Overpayments. The insurer that overpaid benefits that were received by the

employee 1n good faith may take the credit allowed under Minnesota Statutes, section

176 179, after giving notice to the employee of the information 1n subpart 2, items A to F.

Benefits paid pursuant to Minnesota Statutes, section 176 239, subdivision 3, are not over-

paid benefits unless so ordered by a compensation judge under Minnesota Statutes, section
176 239, subdivision 9

Statutory Authority: MS s 175 17, 175 171, 176 83
History: /8 SR 2546

5220.2590 [Repealed, 18 SR 1472, 18 SR 2546]

5220.2605 DISPOSITION OF COVERAGE ISSUES.

Subpart 1 Motion. If an answer filed under Minnesota Statutes, section 176 321, raises
an 1ssue rejated to independent contractor or employment status, a party may move to bifur-
cate the 1ssue or 1ssues for immediate and expedited resolution upon affidavit or, 1f requested
by any party, an oral hearing

Subp 2 Filing. The motion must be filed with the division, or the office if the matter has
been certified to the office, within ten days after the filing of the answer The motion, which
must be served upon the petitioner or petitioner’s attorney and other parties to the proceed-
ings, must mclude (1) an affidavit of service, (2) evidence relied on 1n support of the motion
by verified affidavits, (3) any request and reasons for an oral hearing, and (4) 1f desired, a
written brief not exceeding 25 pages in support of the motion Other parties to the proceeding
may respond to the motion within 20 days after the service of the motion under this part by
submuission of affidavits and, 1 1ts discretion, a written brief not exceeding 20 pages The
movant will have ten days from service of a response to the motion to file affidavits and, 1f
desired, a written brief not exceeding ten pages in rebuttal to any 1ssue raised 1 opposition to
the motion

Subp 3 Decision; hearing. The judge may determine the motion on the basis of the
written matter submitted, or may, on the judge’s own motton or upon motion of a party,
schedule ahearing If ahearing is scheduled, the parties must be served with notice of hearing
at least 20 days before the hearing The parties may present the 1ssues fully, including the
right to introduce evidence supplementing that presented by affidavit and the right to cross—
examine adverse witnesses

Subp 4 Appeal. Whether or not a hearing 1s held, the judge shall 1ssue a decision based
on the facts presented This decision may be appealed to the Workers” Compensation Court
of Appeals

Subp 5 Hearing on the merits. The commuissioner or compensation judge shall sched-
ule a hearing on other 1ssues not decided under this subpart, if needed, following a final deci-
sion on the motion under this subpart and any related appeal

Statutory Authority: MS s 175 17, 175 171, 176 83
History: 18 SR 2546

5220.2610 ADMINISTRATIVE CONFERENCES.

Subpart 1 Scope. This part governs administrative conferences conducted under Min-
nesota Statutes, sections 176 106 and 176 239

Subp. 2 Notice. Unless the 1ssue will be decided on the basis of written submissions, or
unless the parties agree on a shorter notice period, the division must notify the parties and
tervenors or potential intervenors under Minnesota Statutes, section 176 361, of the date,
time, and place of the conference at least ten working days before the conference date The
qualified rehabilitation consultant, if one 1s assigned, must be notified of a rehabilitation con-
ference The special compensation fund must be notified of all administrative conferences
where the fund 1s reimbursing benefits to an insurer or self-insurer under Minnesota Stat-
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utes, section 176 131 or 176 132, or a claim has been made under the above referenced stat-
utes against the fund for benefits by any of the parties, or the fund 1s paying benefits under
Minnesota Statutes, section 176 191 The notice must include the statutory authority to hold
the conference and indicate whether 1ssues from another petition or request form have been
jotned for consideration at the conference Telephone notice of the conference at least three
working days before the conference date 1s sufficient for a discontinuance or other expedited
conference if timely service of notice by mail cannot be made

Subp 3 Appearances. All parties and the qualified rehabilitation consultant, if the
conference 1s conducted under Minnesota Statutes, section 176 106 concerning rehabilita-
tion services, must be given notice and the opportunity to attend administrative conferences
or, at their option, to present documents on their behalf A person who has an interest in the
outcome of the conference such that the person may either gain or lose by the decision may
attend the conference A party may be represented by an attorney The employee and msurer
or designated person having authority to act on behalf of the party regarding the matter in
dispute 1s required to attend an administrative conference under Minnesota Statutes, section
176 239, unless health reasons, distances, or other good cause prevents attendance If absent
because of distance, the employee and insurer or authorized designee of the employee and
msurer must be available by telephone at the scheduled conference time

Subp 4 [Repealed, 18 SR 2546]

Subp 5 Information considered. The presiding official shall permut the parties to
present their positions and reports or other documents or exhibits relevant to the 1ssues 1n-
volved Reasonable opportunity for parties to refute statements or other information sub-
mutted must be allowed Copies of documents submitted must be simultaneously supplied to
the other parties

Subp 6 Concurrent litigation. When the same or a nearly 1dentical 1ssue in the same
case 15 pending with the office, the workers’ compensation court of appeals, or another court,
the division must decline to 1ssue a decision and defer to the office or court to avoid inconsis-
tent determinations

Subp 7 Continuance. Continuances are disfavored and will be granted only upon a
showing of good cause for the mability or failure to appear at a conference Good cause gen-
erally means that circumstances beyond the control of the party or party’s representative pre-
vent attendance at the scheduled time Before a continuance 1s granted, the division must
consider recelving written arguments and supporting documentation 1n place of the sched-
uled conference

Subp 8 Intervenors. If, at the time of the conference, the division determines that a
potential party has not been notified of the conference, the conference must be canceled or
continued, the parties may enter into an agreement which does not compromuise the rights of
the potential party, or the division must 1ssue a decision which does not compromise the
rights of the potential party A potential party 1s a person who has an interest in the outcome of
the conference under Minnesota Statutes, section 176 361, such that the person may either
gain or lose by the decision to be made following the conference

Subp 9 Decision. The decision following an admunstrative conference shall include a
determination concerning the rights an mtervenor or potential intervenor under Minnesota
Statutes, section 176 361, may have in the dispute The decision must include a statement
indicating the right to request a formal hearing and explain how to initiate the request

Subp 10 Testimony cost. The division shall not order reimbursement of costs for testi-
mony at an administrative conference
Statutory Authority: MSs 17517, 175171, 176 83

History: 18 SR 2546

5220.2620 MEDICAL DISPUTES.

Subpart 1 Definition. For purposes of this part, the following term has the meaning
given.

“Medical 1ssues” means all health care rendered under Minnesota Statutes, sections
176 135 and 176 136, and determations by the division under Minnesota Statutes, sections
176 103 and 176 106, and includes
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A. whether the charge 1s a reasonable charge as described and allowed by chapter
5221 and Minnesota Statutes, section 176 136,

B the reasonableness and necessity of a medical service or treatment as described
and allowed by chapter 5221 and Minnesota Statutes, sections 176 135 and 176 136,

C the need for a second opinion prior to surgery,

D a request for change of primary health care provider,

E the employee’s cooperation with medical treatment,

F the mnability to secure a health care provider report,

G the relationship of the health care to the work 1njury,

H the assessment of penalties or interest for untimely response to medical billings
and failure to provide at an administrative conference a specific reason for nonpayment of
the 1items 1n dispute,

I the availability of medical services from a managed care organmization under
Minnesota Statutes, section 176 1351, and

J other problems related to medical treatment and supplies

Subp 2 Medical claim, request. An employee or insurer may 1nitiate a medical claim
by filing a medical request form with the division A medical request form may be filed by a
health care provider as defined by Minnesota Statutes, section 176 011, subdivision 24,
where the insurer has denied payment on the basis that a charge 1s excessive under Minnesota
Statutes, section 176 136, subdivision 2 A claim s notdenied based on excessiveness where
the mnsurer asserts that the injury did not arise out of and 1n the course of employment or
where the disputed treatment 1s for a condition which the insurer asserts 1s not wholly or part-
ly casually related to the work injury The requesting party shall serve the medical request
form and attachments on the other parties, including the employee, insurer, employer, and
any health care provider and other person having an interest in the outcome such that the per-
son may etther gain or lose by the resulting decision The requesting party shall specify the
medical 1ssues m dispute and attach supporting documents A health care provider filing a
medical request form must attach evidence of the insurer’s denial of payment based on exces-
siveness, an 1itemized statement of charges, and the appropriate record as defined 1n part
5221 0100, subpart la The requesting party must also specify the name and address of any
third party who has paid or has been ordered to pay to reimburse medical or treatment ex-
pense, and the claim or policy number, 1f known At the time the medical request form 1s
filed, the requesting party must mail a copy of the medical request form to third parties who
have paid benefits A claim petition containing medical 1ssues only may be treated 1n the
same manner as a medical request form under this subpart if the 1nsurer 1s not disputing that
the myury arose out of and 1n the course of employment

Subp 3. Medical claims response. If the employee or health care provider has filed a
medical request form, the insurer must file a medical response form with the division and
serve copies on the other parties no later than 20 days after service of the medical request
form or within the time period provided by part 5221 6050, subpart 7 Failure to file a re-
quired form will be considered 1n the determination of disputed 1ssues, penalties, and interest
charges, and may result 1n a determination based solely on the written submussions of the
requester when an administrative conference 1s not scheduled

Subp 4 [Repealed, 18 SR 2546]

Subp 5 Medical claim; denial of liability. If a medical request form has been mistak-
enly filed 1n a case 1 which mitial 1ssues of liability exist, the matter may be set for a settle-
ment conference before ajudge of the division under Minnesota Statutes, section 176 305, or
the requester wiil be instructed to file a claim petition, intervene 1n another proceeding, or
other procedure as the division directs

Subp 6 [Repealed, 18 SR 2546]
Subp 7 [Repealed, 18 SR 2546]
Subp 8 [Repealed, 18 SR 2546]
Subp. 9 [Repealed, 18 SR 2546]
Subp 10 [Repealed, 18 SR 2546]
Subp 11 [Repealed, 18 SR 2546]
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Subp 12 Penalties. Where payment of medical chal-rges 1s not made in comphance with
part 5221 0600 and Minnesota Statutes, section 176 135, a penalty may be assessed under
part 5220 2740

Statutory Authority: MSs 175 17, 175 171, 176 83
History: 18 SR 2546

5220.2630 DISCONTINUANCE OF COMPENSATION.

Subpart 1 Generally. When an 1nsurer proposes or 1ntends to reduce, suspend, or dis-
continue an employee’s benefits, 1t shall file one of the following documents described in this
part A form need not be filed when an insurer increases or decreases an employee’s periodic
temporary partial benefit due to changes 1n the employee’s earnings while employed, pro-
vided that a payment continues to be made based on the employee’s actual earnings

Subp 2 Petition. The filing of a petition to discontinue compensation with the division
under part 1415 1000 and Minnesota Statutes, section 176 238, subdivision 5, commences a
formal action to reduce, suspend, or discontinue compensation A petition 1s required to re-
duce, suspend, or discontinue permanent total benefits 1if a judicial or administrative order
finding permanent total status was previously 1ssued The division shall refer the matter to
the office under Minnesota Statutes, section 176 238

Subp 3 Notice of benefit payment.

A The employer or insurer may make a lump sum or final payment of the benefit
indicated by the filing of a notice of benefit payment with the division and service of the no-
tice on the other parties at the time that the payment occurs when the payment represents

(1) a lump sum payment of full permanent partial disability compensation,

(2) afinal periodic payment of impairment compensation or eConomic recov-
€ry compensation,

(3) a final payment under an award, order, or stipulation,

(4) for injunies occurring before August 1, 1975, where the employee 1s not
permanently totally disabled, a final payment of temporary total disability or for injuries oc-
curring before May 28, 1977, a final payment of temporary partial disability based on a statu-
tory maximum number of weekly payments, or

(5) a final payment of monitoring period compensation

B A notice of benefit payment must be fully completed and on the form prescribed
by the commussioner, containing substantially the relevant informatton described 1n part
5220 2550, subpart 2

Subp 4 Notice of intention to discontinue benefits.

A To discontinue temporary total, temporary partial, or permanent total benefits
in situations not specified in subpart 3, the employer or mnsurer must serve upon the employee
and file with the division a notice of intention to discontinue benefits or a petition under sub-
part 2 The msurer may serve and file a notice of intention to discontinue permanent total
benefits under this subpart only where no judicial or administrative decision finding perma-
nent total status was previously 1ssued The notice of mtention to discontinue benefits must
be accompanied by a form prescribed by the commussioner with which to request an adminis-
trative conference on the proposed discontinuance The form must contain the employer’s
name, the date of the injury or disease, and the name, social security number, and address of
the employee and a space for the employee to indicate the reason the employee objects to the
proposed discontinuance

B A notice of mtention to discontinue benefits must be fully completed and on the
form prescribed by the commissioner, containing substantially the following

[For text of subitems (1) to (3), see MR |
(4) the type of benefits being reduced or discontinued,

(5) the legal reason or reasons for the proposed discontinuance or reduction,
stated 1n language which may easily be read and understood by a person of average intelli-
gence and education, and 1n sufficient detail to inform the employee of the factual basis for
the discontinuance or reduction,

[For text of subitems (6) to (8), see MR ]
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(9) the date the notice was served on the employee and the employee’s attor-
ney,

(10) verification and information 1dentifying the person making the proposal
to discontinue benefits,

(11) mnstructions to the employee, including who to contact for more informa-
tion and how to request a conference or hearing,

(12) copues of relevant medical reports, and
(13) copies of any other relevant documents

Supporting documents must be attached to all copies of the discontinuance notice when

served
C The lLiability of the insurer to make compensation payments continues at least

until the notice of intention to discontinue benefits 1s recerved by the division and served on
the employee and the employee’s attorney, except that benefits may be discontinued on the
date the employee returned to work and temporary partial benefits may be discontinued as of
the date the employee ceased employment Continuation of benefits following service and
filing of a notice of ntention to discontinue benefits 1s set out 1n part 5220 2640, subpart 3

Subp 5 [Repealed, 18 SR 2546]

Subp 6 Penalties. Where compensation 1s discontinued, reduced, or suspended 1n
violation of this part, a penalty may be assessed under parts 5220 2720, 5220 2760, and
52202790

Statutory Authority: MS s 17517, 175 171, 176 83
History: 18 SR 2546

5220.2640 DISCONTINUANCE CONFERENCES.

Subpart 1 Purpose. The purpose of an administrative conference under Minnesota
Statutes, section 176 239, 1s to determine whether reasonable grounds exist for a discontinu-
ance of weekly benefits The conference 1s an informal procedure to encourage discussion
and clarify issues If the parties do not reach an agreement on the 1ssues, they will be resolved
by a decision of the division If all affected parties consent, or if notice of joinder of rehabi-
litation or medical 1ssues has been given under part 5220 2610, subpart 2, rehabilitation and
medical 1ssues may also be discussed and clarified and decisions 1ssued under Minnesota
Statutes, sections 176 102, 176 103, and 176 106

Subp 2 Request. The employee may request that the division schedule an administra-
tive conference to discuss a proposed discontinuance of benefits If the proposed discontinu-
ance 15 based on a reason other than areturn to work, the employee’s request for a conference
must be personally delivered, received by, or telephoned to the department no later than 12
calendar days from the date a notice of intention to discontinue benefits, which was served on
the employee and the employee’s attorney, was received by the division If the proposed dis-
continuance 1s based on a return to work, the employee’s request must be received by the
division within 30 days of the reported date of the employee’s return to work Allowance will
be made, 1f appropriate, for nonreceipt or delay under Minnesota Statutes, section 176 285

If the msurer discontinues, reduces, or suspends benefits without properly serving and
filing a notice of intention to discontinue benefits and with the required attachments 1n a situ-
ation i which a notice of intention to discontinue benefits was required under part
5220 2630 and Minnesota Statutes, section 176 238, the employee may request an adminis-
trative conference within 40 days after the employee received the last payment but no later
than 12 days after a notice of intention to discontinue benefits 1s properly served and filed, or
30 days after the employee returned to work if the notice 1s properly served and filed within
14 days after the msurer has notice of the employee’s return to work

The employee’s request should be on the form provided by the msurer under part
5220 2630, subpart 4, item A

Subp 3 Continuation of benefits.

A If an employee requests an administrative conference within the time set out 1n
this part, benefits must be paid through the date of the conference unless

(1) the employee has withdrawn the request for a conference,
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(2) the commussioner determines that no conference 1s necessary and allows
the discontinuance,

(3) the employee fails to appear at the conference without good cause,

(4) the employee has returned to work 1n which case beneflts are due through
the date of the employee’s return to work,

(5) the employee 1s rece1ving temporary partial benefits and the employee 1s
no longer employed,

(6) the employee dies,

(7) no plausible information 1s presented by the employee to dispute the pro-
posed discontinuance of the benefits,

(8) notice of maxmmum medical improvement was served more than 90 days
before the administrative conference,

(9) an approved retraining plan ended more than 90 days before the adminis-
trative conference,

(10) the employee has failed to make a good faith effort to participate in the
rehabilitation plan before the administrative conference, but 1s making a good fath effort at
the time of the conference, 1n which case benefits may be discontinued between the date the
notice of intention to discontinue benefits was served and filed and the administrative confer-
ence date,

(11) the workers’ compensation claim was mistakenly accepted by the isur-
er and primary habulity for the entire mjury 1s now demed;

(12) the employee has received temporary partial benefits for the maximum
period allowed under Minnesota Statutes, section 176 101, subdivision 2,

(13) the employee has completely recovered from the mjury, or
(14) the employee has voluntarily retired from the labor market

B If an employee’s request for a continuance under part 5220 2610, subpart 7, 1s
granted and the employee 1s awarded ongoing benefits, benefits must be paid through the
date of the conference and continuing If the employee’s request for a continuance 1s granted
and the employee 1s not awarded benefits, benefits need not be paid during the period of con-
tinuance If the employer or insurer requested the continuance, benefits must be paid during
the period of continuance If the employee and insurer’s jownt request for a continuance 1s
granted, benefits must be paid during the period of continuance unless the employee agrees
1n writing to wairve the mterim payment and await a decision regarding payment under sub-
part 7 following the administrative conference

Subp.4 Scheduling. Subjectto part 5220 2610, subpart 7, a discontinuance conference
must be set within the time limuts set by this subpart Following a notice of mtention to dis-
continue benefits, the division shall schedule an admunistrative conference no later than ten
calendar days after the division’s receipt of a timely request for a conference If no notice of
mtention to discontinue benefits was filed as required by part 5220 2630 and the employee
requests a conference, the division shall schedule a conference no later than ten calendar days
after the division’s receipt of the employee’s request 1if the conference request 1s recerved
within 40 days from the date the employee’s last benefit payment was received

Subp 5 [Repealed, 18 SR 2546]
[For text of subp 6, see M R ]

Subp 7 Thedecision. The decision must be based on information presented at the con-
ference and information from the division file relating to the department’s authority to decide
the 1ssue, and information contained m the notice of intention to discontinue benefits and any
attachments The division shall mail a copy of the decision to the parties no later than five
working days from the date of the conference

Subp 8 [Repealed, 18 SR 2546]

Subp 9 Penalties. Penalties may be imposed for an improper discontinuance of com-
pensation under part 5220 2720 and Minnesota Statutes, section 176 238, subdivision 10,
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and for unreasonable or mexcusable delay or other grounds under parts 5220 2760 and
5220 2790 and Minnesota Statutes, section 176 225, subdivisions 1 and 5

Statutory Authority: MS s 17517, 175 171, 176 83
History: 18 SR 2546

5220.2650 [Repealed, 18 SR 2546]

5220.2655 SMALL CLAIMS COURT OPERATIONS.

Subpart 1 Jurisdiction. Only claims within the jurisdictional limits of Minnesota Stat-
utes, section 176 2615, as described 1 items A to D, may be brought 1n small claims court
The claim may be heard 1n small claims court 1f all parties agree to submut the claim to the
Junisdiction of the small claims court and

A the claim 1s for rehabilitation benefits only under Minnesota Statutes, section
176 102,

B the claim 1s for medical benefits only under Minnesota Statutes, section
176 135,

C the claim 1n 1ts total amount does not equal more than $5,000, or

D where the claim s for apportionment or for contribution and rexmbursement, no
counterclaim 1n excess of $5,000 1s asserted

Subp 2 Statement of claim. An employee, employer, insurer, self—insured employer,
or claims service agent for a self—insured employer or insurer may file a statement of claim 1n
aformat or form prescribed by the commissioner which has been signed by all parties or with
signed attachments of the parties consenting to the jurisdiction of the small claims court The
statement of claim must provide

A the name and social security number of the employee,

B the address and telephone number of the employee,

C the name, title, address, and telephone number of the insurer’s claim representa-
tive and claim number;

D the name, address, and telephone number of the potential intervenor or other
payor or provider of benefits received by an employee following an alleged work-related
mnjury,

E a statement of the benefits claimed, including, if appropriate, value 1n dollars,

F attached supporting documentation,

G defenses to the claim and supporting documentation,

H the statement that the judge’s award or order determining the dispute 1s final and
that the matter may not be appealed, used as evidence, or further considered 1n any other fo-
rum or proceeding, and

I astatement providing for mutual waiver of representation by attorneys 1f the par-
ties agree

Subp 3 Notice. The department shall notify all parties by mail of the date, time, and
place of the small claims court hearing

Subp 4 Hearing. All parties must appear at the hearing fully prepared with the wit-
nesses, exhibits, and evidence the parties choose to present to the presiding judge Parties
may agree to appear without representation by attorneys Participation of attorneys 1s per-
mutted to the extent that the judge determines 1s helpful to the resolution of the case Attor-
ney’s fees shall be awarded subject to the limitations of Minnesota Statutes, section 176.081,
only 1f the judge determines that the attorney’s participation was significantly instrumental
1n the disposition of the case

Subp 5 Decision. The judge shall 1ssue findings and an order deciding the 1ssues within
three working days of the completion of the hearing No appeals can be taken In the event of
a settlement, the judge shall 1ssue a settlement order withm three working days of receipt of a
settlement agreement

Statutory Authority: MS s 175.17, 175 171, 176 83
History: 18 SR 2546
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5220.2660 [Repealed, 18 SR 2546]

5220.2670 MEDIATION.

Subpart 1 Evaluation for mediation. The commissioner may refer, or any party to a
workers’ compensation matter or dispute may, at any stage of the proceedings, request evalu-
ation of a disputed matter by the mediation unit to determine suitability of the matter for fur-
ther action by the umit If the matter 1s found to be surtable for resolution by the mediation
process, the mediation unit will contact the parties or their attorneys, 1f they are represented,
to attempt conciliation or schedule a mediation session

Subp 2 Conciliation. Conciliation 1s the resolution of a matter through informal
means without conducting a full conference If the matter 1s approprnate for conciliation, the
mediation unit may conciliate an agreement of the parties

[For text of subps 3 t0 5, see MR ]

Statutory Authority: MS s 175 17, 175 171, 176 83
History: 18 SR 2546

5220.2680 SECOND INJURY LAW.

Subpart 1. [Repealed, 18 SR 2546]

Subp 2 [Repealed, 18 SR 2546]

Subp 3 [Repealed, 18 SR 2546]

Subp 4 [Repealed, 18 SR 2546]

Subp 5 Notice of intention to claim reimbursement. Notice of intention to claim re-
imbursement under Minnesota Statutes, section 176 131, subdivision 6, must be on forms
prescribed by the division. In a claim under Minnesota Statutes, section 176 131, subdivision
1, forms must be filed within one year after the payment of sufficient weekly benefits or med-
1cal expenses to make claim against the special compensation fund Ina claim under Minne-
sota Statutes, section 176 131, subdivision 2, forms must be filed withm one year from the
first payment of weekly benefits or medical expense The insurer must file with the division
the origmal and one copy of the notice of mntention to claim reimbursement

Subp. 6 Claim for reimbursement. Reimbursement will be made by an order of the
division or workers’ compensation court of appeals from the special compensation fund on a
yearly basis upon application for reimbursement on forms prescribed by the division The
msurer must file the original and one copy of the claim for retmbursement with the division
The application must be verified, set out in detail expenditures made and expenditures for
which reimbursement 15 claimed, and must be supported by medical reports, showing the na-
ture and extent of disability and relationship to the injury and physical imparrment for which
reimbursement 1s claimed

Statutory Authority: MS s 17517, 175171, 176 83
History: 18 SR 2546

5220.2690 SUBROGATION INTEREST IN THIRD-PARTY RECOVERY.
[For text of subps I and 2, see M R ]

Subp 3. Determination of subrogation interest. The surer or employee must com-
ply with the procedures 1n this part 1n submutting a petition to the workers’ compensation
division for an order determining subrogation interest and credit

A The petition must be on the form prescribed by the commissioner and contam
substantially the following
[For text of subttems (1) to (4), see MR ]
(5) the name, address, and telephone number of the attorney for each party 1f
any; and
(6) calculation of the subrogation interest, including the future credit amount
and the sum payable to the employee
[For text of items B and C, see M R ]
D If a party disagrees with the petitioner’s request, the disagreeing party shall
serve an answer on all parties to the third—party action and parties to the workers’ compensa-
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tion proceeding within 20 days of service of the petition If the answering party disagrees
with the petitioner’s calculation of the subrogation interest, future credit, or sum payable to
the employee, the answering party must propose alternative calculations The answer and a
proof of service must be filed with the division within 20 days of service of the petition
E Upon receipt of the petition and any answer to the petition, the division will 1s-
sue an order containing the following
[For text of subitems (1) to (4), see M R.]
F If an appeal of the order 15 not received by the division within 30 days, the order
will become the final order
[For text of subp 4, see MR ]
Statutory Autherity: MS s 175 17, 175171, 176 83
History: 18 SR 2546

5220.2720 IMPROPER DISCONTINUANCES; PENALTY.
Subpart 1 Basis. A penalty assessment for improper discontinuance will be made by

the division, 1f appropriate where

A benefits were discontinued without timely notice to the employee and the em-
ployee’s attorney as required under part 5220 2630 and Minnesota Statutes, section 176 238,

B the discontinuance occurred despite an administrative determination denying a
request to discontinue under part 5220 2640 and Minnesota Statutes, section 176 239,

[For text of item C, see MR |

D anadministrative conference was requested and the request was not withdrawn,
the discontinuance occurred before the date of the administrative conference, except where
allowed by part 5220 2640, subpart 3, or

E when a notice of intention to discontinue benefits 1s required to be filed but the
discontinuance 1s retroactive, taking effect prior to the date that the notice of intention to dis-
continue benefits 1s served and filed with the division or served on the employee, except as
allowed by part 5220 2630.

Subp 2 Amount. When the division makes a determination under subpart 1, notice

will be given and fines assessed as follows

A (1)If aninsurer has not had a penalty assessed in the two—year period before the
assessment for violation of a particular item 1 subpart 1, the division will send a warning
notice to the insurer that the division has determined the discontinuance 1s improper The
warning notice will direct the insurer to pay the improperly discontinued benefits and serve
and file any required notice of discontinuance within ten days of service of notice or a penalty
will be assessed.

(2) If the improperly discontinued benefits are not paid and any proper dis-
continuance filed within the following time periods after the warning notice 1s served, the
division will send notice that a penalty 1s imposed as follows

(a) 11 to 20 days late, $100,

(b) 21 to 30 days late, $300,

(c) 31 to 60 days late, $400, and

(d) over 60 days late, $500

B.If annsurer has had a penalty assessed in the two—year period before the assess-

ment for violation of an 1tem 1n subpart 1 and again violates the same 1item, the following
penalties apply 1f the improperly discontinued benefit 1s not paid and a discontinuance notice
1s not filed when required

(1) one to ten days late, $200,

(2) 11 to 20 days late, $300,

(3) 21 to 30 days late, $400, and

(4) over 30 days late, $500

[For text of item C, see MR |
D Alternatively, a penalty may be assessed under Minnesota Statutes, section
176 221, subdivision 3, payable to the assigned risk safety account, of up to 100 percent of
the amount of compensation to which the employee 1s entitled
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E Inadditionto a penalty payable to the special compensation fund or the assigned
risk safety account under this part, a penalty may be assessed under part 5220 2760

[For text of subp 3, see MR |
Statutory Authority: MSs 17517, 175171, 176 83
History: /8 SR 2546

5220.2730 [Repealed, 18 SR 2546]

5220.2740 FAILURE TO PAY OR DENY MEDICAL CHARGES; PENALTY.
Subpart 1 Basis. Under Minnesota Statutes, section 176 221, subdivision 6a, a penalty
may be assessed where payment or denial of medical charges 1s not made 1n a timely manner
as provided 1n part 5221 0600 and Minnesota Statutes, section 176 135
Subp 2. Amount. Under Minnesota Statutes, section 176 221, subdrvision 3a, a penal-
ty of up to $1,000 shall be assessed as follows.
A one to 15 days late, $250,
B 16 to 30 days late, $500,
C 31 to 60 days late, $750, and
D over 60 days late, $1,000
Subp 3 [Repealed, 18 SR 2546]
Subp 4 Payable to. Penalties assessed under this part are payable to the assigned risk
safety account
Subp 5 Interest. Interest on the sums owed under Minnesota Statutes, section
176 221, subdivision 8, 1s payable to the health care provider
Statutory Authority: MSs 17517, 175171, 176 83

History: /18 SR 2546

5220.2750 FAILURE TO MAKE TIMELY PAYMENT OF ECONOMIC
RECOVERY COMPENSATION OR IMPAIRMENT COMPENSATION;
PENALTY.
[For text of subpart 1, see M R.]
Subp 2 Amount. Under Minnesota Statutes, section 176.221, subdivisions 3 and 6a, a
penalty of up to 100 percent of the amount owing may be assessed
Subp. 3 Payable to. The penalty 1s payable to the assigned risk safety account

Statutory Authority: MS s 17517, 175 171, 176 83
History: 18 SR 2546

5220.2760 ADDITIONAL AWARD AS PENALTY.

Subpart 1 Basis. Penalties under Minnesota Statutes, section 176 225, subdivision 1,1n
an amount up to 25 percent of the total amount of the compensation award may be assessed
by the division on the grounds listed 1n that section, including:

A underpaying, delaying payment of, or refusing to pay within 14 days of the fil-
ng of an order by the division or a compensation judge the workers’ compensation court of
appeals or the Minnesota Supreme Court unless the order 1s appealed within the time limits
for an appeal If the payor does not appeal the order, payments made more than 14 days after
the order 1s served and filed are late, however, the division shall not 1ssue a penalty under this
part unless payment 1s made after the 30th day following a final order A penalty may be 1s-
sued, however, for a payment after the 14th day and through the 30th day following a settle-
ment award under Minnesota Statutes, section 176 521 Payments made after the 14th day
must include interest pursuant to Minnesota Statutes, section 176 221, subdivision 7, or
176 225, subdivision 5, to the payee,

. [For text of item B, see M R |

C other violations under Minnesota Statutes, section 176 225, subdivision 1,
paragraph (a), (b), (d), or (e)

Thus part does not affect the employee’s independent right to seek penalties by filing a
claim petition under Minnesota Statutes, section 176 271
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Subp 2 Amount. A penalty assessed under this part will be for at least five percent of
the compensation owing and shall be assessed as follows

A one to five days late, five percent,
B six to 15 days late, ten percent,
C 16 to 30 days late, 15 percent,
D 31 to 60 days late, 20 percent, and
E over 60 days late, 25 percent
[For text of subp 3, see M R ]

Statutory Authority: MS s 17517, 175 171, 176 83
History: 18 SR 2546

5220.2770 FAILURE TO PAY OR DENY; PENALTY.
[For text of subpart 1, see MR |
Subp 2 Amount. The commussioner’s designee must use the following procedure to
determine the amount of the penalty
[For text of item A, see M R ]
B Calculation of the amount of the penalty will be 1n the following manner-
[For text of subitems (1) and (2), see M R ]
(3) the penalty due for the number of days late 1s calculated under Minnesota
Statutes, section 176 221, subdivision 3
[For text of tem C, see MR ]

D Where no compensation has been paid but the insurer has failed to file a denial
of liability within the statutory 14— or 30—day limut on a claim required to be reported to the
division, a penalty of up to $1,000 may be assessed under Minnesota Statutes, section
176 221, subdivision 3a, as follows

(1) one to 15 days late, $100,
(2) 16 to 30 days late, $150,
(3) 31 to 60 days late, $350, and
(4) over 60 days late, $500
If the msurer has been assessed five or more penalties for violation of this item 1n the
two—year period before the assessment, a penalty of $1,000 shall be assessed for a subsequent
violation

E Where the insurer has filed a frivolous demal under part 5220 2570, subpart 10,
apenalty may be assessed under Minnesota Statutes, section 176 221, subdivision 3a, as fol-
lows’

(1) one to five violations 1n the two—year period before the assessment, $500,
and
(2) six or more violations n the two-year period before the assessment,
$1,000.
Subp 3 Payable to. This penalty 1s payable to the assigned risk safety account
[For text of subp 4, see M R ]

Statutory Authority: MSs 175 17, 175171, 176 83
History: /8 SR 2546

5220.2780 FAILURE TO PAY UNDER ORDER; PENALTY.

Subpart 1 Basis. Where payment of compensation or expenses 1s not made within 14
days following an order as required by Minnesota Statutes, section 176 221, subdivisions 6a
and 8, the division may assess the penalties provided in Minnesota Statutes, section 176 221,
subdivision 3 or 3a, however, the division shall not 1ssue a penalty under this part unless pay-
ment 1s made after the 30th day following a final order A penalty may be 1ssued, however, for
a payment after the 14th day and through the 30th day following a settlement award under
Minnesota Statutes, section 176 521 Payments made after the 14th day must include interest
to the payee
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Subp 2 Amount. The penalty available under Minnesota Statutes, section 176.221,
subdivision 3 or 3a, shall be assessed where there has been a failure to pay under an order
which has not been appealed If the payor chooses not to appeal the order, payments made
more than 14 days after the order 1s served and filed are late Each day after the 14th day 1s
considered a day late Penalties under Minnesota Statutes, section 176 221, subdivision 3a,
shall be assessed as follows

A one to 15 days late, $250,
B 16 to 30 days late, $500,
C 31 to 60 days late, $750; and
D over 60 days late, $1,000
Subp 3 Payable to. The penalty 1s payable to the assigned risk safety account

Statutory Authority: MSs 175 17, 175 171, 176 83
History: /8 SR 2546

5220.2790 INEXCUSABLE DELAY IN MAKING PAYMENT, INCREASE IN
PAYMENT.
Subpart 1 Basis.
[Fortext of item A, see MR ]

B Where other payment of temporary total, temporary partial, permanent total, or
permanent partial disability benefits 1s not made within three business days of the date pro-
vided by statute or rule on more than three occasions 1n any 12-month period, the failure 1s
deemed 1nexcusable

[For text of subps 2 and 3, see M.R |
Subp 4 Assessment.

A The procedure for assessment of a penalty under subpart 1, item A, must be
made as provided 1n part 5220 2770 except that only ten percent of the amount delayed shall
be assessed as a penalty under this part

B The calculation of a penalty under subpart 1, item B, for late payment of tempo-
rary total, temporary partial, or permanent total disability benefits must be as follows.

[For text of subitems (1) to (3), see MR ]
(4) The penalty 1s calculated at ten percent of the sum paid 1n an untimely
manner

C The calculation of a penalty for late payment of permanent partial disability
benefits, including economic recovery compensation and impairment compensation under
subpart 1, item B, must be as follows

[For text of subitem (1), see M R ]
(2) 1f payment of the sum due 1s not made within three business days of the
due date on more than three occasions i any 12—-month period, a penalty of ten percent of the
sum paid 1n an untimely manner 1s assessed.

Statutory Authoerity: MS s 175.17, 175 171, 176.83
History: /8 SR 2546

5220.2810 FAILURE TO RELEASE MEDICAL DATA; PENALTY.
[For text of subps 1 and 2, see M R ]
Subp 3 Amount.

A Tfacollector or a possessor of medical data was not 1ssued a warning under this
part 1n the preceding 12—-month period, the division must send a warning letter before a mon-
etary penalty 1s assessed The warning letter must advise the collector or possessor agamst
whom the penalty 1s sought of the obligation to provide medical data under Minnesota Stat-
utes, section 176 138, and that a penalty will be assessed 1f 1t fails to provide the requested
data within seven working days after the warning letter and to file written verification of the
release of the data or a copy of the data with the division within that time

B If the requested data 1s not provided and written verification filed with the divi-
sion within seven working days after receipt of a required warning letter or the division’s
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request where no warning letter 1s required, a penalty of $100 shall be imposed If that collec-
tor or possessor has had more than three penalties assessed or warning letters sent for viola-
tion of this part in the preceding 12 months, the penalty will be $200 as well as further penal-
ties under items C and D

C Ifthe requested data 1s not provided and written verification filed with the divi-
ston within 30 days after the date of a required warning letter or the division’s request where
no warning letter 1s required, a penalty of $150 will be imposed

D Ifthe requested data 1s not provided and written verification filed with the divi-
sion within 60 days after the date of a required warning letter or the division’s request where
no warning letter 1s required, a penalty of $200 will be imposed

Subp 4 Payable to. The amount of any penalty assessed under this part 1s payable to

the assigned risk safety account.

Statutory Authority: MS s 175 17, 175171, 176 83
History: 18 SR 2546

5220.2820 FAILURE TO MAKE TIMELY REPORT OF INJURY; PENALTY.
Subpart 1 Basis. A penalty may be assessed under Minnesota Statutes, section
176 231, subdivision 10

A against the employer, if a work—related death or serious injury occurs to an em-
ployee and the commussioner 1s not notified within 48 hours,

B against the employer, 1f any other injury which must be reported to the division
occurs and the first report of injury 1s received by the insurer more than ten days after the first
day of lost time due to the injury or ten days after the date when notice of lost time due to the
mjury was recerved by the employer, whichever 1s later, or

C against the nsurer, 1f

(1) an 1njury which must be reported to the division occurs,

(2) the first report of mjury 1s recetved by the insurer within the ten—day pen-
od described 1n item B, and
(3) the report 1s recerved by the division more than 14 days after the first day
of lost ttme due to the injury, or 14 days after the date when notice of lost time due to the injury
was received by the employer, whichever 1s later
Subp. 2 Amount. If the employer or msurer has violated subpart 1 and has had no simu-
lar violations in the 12-month period prior to the assessment, an advisory letter informing the
employer or insurer of the violation and the statutory requirement must be sent If the em-
ployer or insurer has had one violation of subpart 1 in the past 12 months, a penalty of $50
must be assessed If the employer or insurer has had two violations 1n the past 12 months, a
penalty of $100 must be assessed If the employer or insurer has had three violations in the
past 12 months, a penalty of $150 must be assessed If the employer or insurer has had four or
more vi0lations 1n the past 12 months, a penalty of $200 must be assessed
Subp 3. Assessment. The penalty must be assessed by letter informing the employer or
nsurer of the number of violations 1n the past 12 months on record and the amount of the
penalty The letter must contain instructions for payment.
Subp 4. Payable to. The penalty 1s payable to the assigned nisk safety account

Subp 5 [Repealed, 18 SR 2546]
Statutory Authority: MS s 175 17, 175 171; 176 83
History: 18 SR 2546

5220.2830 OTHER FAILURE TO FILE REPORT IN MANNER OR WITHIN
TIME LIMITS PROVIDED; PENALTY.
[For text of subpart 1, see M R ]

Subp 2 Amount. If, after a letter request from the commuissioner or authorized desig-
nee, a report under this part 1s not recerved by the division within 21 days, a penalty of $50
must be assessed A failure to file a report after a second request will result in an additional
penalty assessment of $150 A subsequent failure will result in penalty assessments of $200
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Subp 3 Payable to. The penalty 1s payable to the assigned risk safety account
Statutory Authority: MSs 17517, 175 171, 176 83
History: /8 SR 2546

5220.2840 FAILURE TO MAKE PAYMENT OR REPORT TO SPECIAL FUND;
PENALTY.

Subpart 1 Due date. For workers’ compensation benefits paid from January 1 through
June 30, the due date of the completed assessment form and corresponding assessment
amount 1s August 15 of the same calendar year

For workers’ compensation benefits paid from July 1 through December 31, the due
date of the corresponding assessment amount 1s March 1 of the following calendar year

Notice of the assessment rate and instructions for payment will be 1ssued by the fund 45
or more days before the due date

Insurers no longer licensed to provide, or no longer providing workers’ compensation
insurance i Minnesota, and employers no longer self-insured to provide workers’ com-
pensation benefits must continue to file the assessment form until five years have elapsed
since a policy of workers’ compensation insurance or self—insurance was provided, or three
years after the last indemmty payment was made, whichever 1s later Insurers not owing an
assessment must report zero hiability during the required reporting years

Subp 2 Basis. A penalty will be assessed under Minnesota Statutes, section 176 129,
subdivision 10, where either

[For text of item A, see MR ]

B written certification that the assessment report and assessment payment will not
be made by the due date because of reasons beyond the control of the insurer or because no
assessment 1s owing, 1s not received by the special compensation fund on or before the due
date

Subp 3 Amount. Within 30 days of the due date, the special compensation fund will
give notice of penalty to those who have neither filed the completed assessment form and
paid the assessment amount, nor submaitted a certified reason for nonpayment by the due date
as follows

A Erther

(1) 2 5 percent of the assessment amount due 1f the assessment payment 18
recerved at the fund wathin five days after the due date,

(2) five percent of the assessment amount due 1f the assessment payment 18
received at the fund within six to 30 days after the due date,

(3) ten percent of the assessment amount due 1f the assessment payment 1s
received at the fund within 31 to 60 days after the due date, or

(4) 15 percent of the assessment amount due 1f the assessment payment 1s re-
ceived at the fund 61 or more days after the due date,

B $500, whichever 1s greater, or

C $200 for failure to timely report under subpart 2, item B, that no assessment 1s
due

Subp 4 Payable to. Both the assessment amount and any penalty due under this part
are payable to the assigned risk safety account

[For text of subp 5, see MR ]
Statutory Authority: MSs 17517, 175 171; 176 83

History: /8 SR 2546

5220.2850 FAILURE OF UNINSURED OR SELF-INSURED TO PAY; PENALTY.
The fund director, through an authorized designee or representative, will seek reim-
bursement of benefits patd from the special fund and the penalties provided under Minnesota
Statutes, sections 176 181, subdivision 3, and 176 183, subd1vision 2, by filing petitions for
contribution and retmbursement or recovery, and through other collection mechanisms or
remedies available in the civil courts
Statutory Authority: MSs 17517, 175171, 176 83

History: /8 SR 2546
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5220.2860 FAILURE TO INSURE; PENALTY.

Penalties for failure to insure will be assessed by the commissioner as provided by Min-
nesota Statutes, section 176 181, subdivision 3 The employer may object to the penalty as
provided 1n part 5220 2870, except that the objection must be served and filed within ten
working days from the date the notice of assessment was served on the employer

Statutory Authority: MS s 17517, 175 171, 176 83
History: /8 SR 2546

5220.2870 PENALTY OBJECTION AND HEARING.

A party to whom notice of assessment has been 1ssued may object to the penalty assess-
ment by filing a written objection with the division on the form prescribed by the commuis-
sioner The objection must be served on the special compensation fund if the penalty 1s pay-
able to the special compensation fund or the assigned risk safety account in addition to filing
the objection with the division, and on the employee 1f the penalty 1s payable to the employee
The objection must be filed and served within 30 days after the date the notice of assessment
was served on that party by the division The written objection must contain a detailed state-
ment explaining the legal or factual basis for the objection and including any documentation
supporting the objection Upon receipt of a timely objection, unresolved 1ssues shall be re-
ferred for a hearing to determine the amount and conditions of any penalty Objections which
are not served and filed within the 30-day objection period must be dismissed by a com-
pensation judge

Statutory Authority: MSs 175 17, 175 171, 176 83
History: /18 SR 2546

5220.2890 [Repealed, 18 SR 2546]
5220.2910 [Repealed, 18 SR 2546]

5220.2920 ATTORNEY FEES.

Subpart 1 Applicable principles. Attorney fees shall be awarded 1n accordance with
this part and Minnesota Statutes, section 176 081, after resolution of a disputed benefit or
service 1ssue, whether the matter 1s settled or a decision 1s 1ssued

A contingent fee provided by Minnesota Statutes, section 176 081, must not be based on
the time an attorney spends on a case It must be based on the amount awarded to a client
which was genuinely in dispute The contingent fee provided by Minnesota Statutes, section
176 081, subdivision 1, 1s presumed reasonable If measured on an hourly basis, acontingent
fee may seem unreasonably high or unreasonably low On average, however, the attorney 1s
reasonably compensated but not excessively compensated, on a contingent basis. It 1s con-
trary to the legislature’s protective policy of admimstrative regulation of attorney fees in
workers’ compensation cases under Minnesota Statutes, section 176 081, to allow a contin-
gent fee to stand when 1t provides a high hourly rate, but to routinely grant excess fees under
Minnesota Statutes, section 176 081, subdivision 2, when the contingent fee provides a low
hourly rate The attorney fee in a particular case 1s not unreasonable simply because the hour-
ly rate 1s below the attorney’s usual billing rate An attorney who enters 1nto a retainer agree-
ment with an employee or dependent under which the attorney agrees to accept a fee that 1s
less than the fee presumed reasonable by Minnesota Statutes, section 176 081, subdivision 1,
may not claim a higher fee unless a new retainer agreement providing a higher fee 1s
executed If, during the course of representation involving a pending claim, an attorney re-
quests that the client sign a new retainer agreement, the attorney must notify the client by
conspicuous notice in the new retainer agreement that the client 1s not required by law to
agree to a fee higher than a fee already negotiated and agreed upon by the attorney and client

Subp 2 Withholding of attorney fees. Upon receipt of the notice of representation,
the employer and msurer may withhold attorney fees on genuinely disputed portions of
claims under subpart 5 and Minnesota Statutes, section 176 081 Attorney fees must be with-
held on genuinely disputed portions of claims 1f the employee’s attorney so requests

Subp 3 Statement of fees, petition for disputed or excess attorney fees. The follow-
ing procedures must be followed 1n claiming fees
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A If the claim for attorney fees does not exceed the fees allowed by Minnesota

Statutes, section 176 081, subdivision 1, clause (a), the party claiming fees shall fully com-
plete and file a statement of attorney fees on a form prescribed by the commussioner, includ-
ng

(1) information 1dentifying the employee, employer, insurer, and any adjust-
ng company;

(2) claim numbers or codes,

(3) the date of injury or disease,

(4) a List of benefits obtained which were genuinely 1n dispute and which
would not have been recovered without the attorney’s mnvolvement, and the total dollar
amount of benefits obtained,

(5) information concerning any retainer recerved from the employee,
(6) information concerning expense advancement;

(7) information regarding the withholding of attorney fees, and the amount of
attorney fees previously paid for the same mnjury,

(8) the specific dollar amount claimed for attorney fees,

(9) information regarding the attorney’s license to practice law 1n the state,

(10) a statement of the statutory basis or other legal authority for attorney
fees,

(11) a notice regarding how to object to the requested fees,

(12) information 1dentifying the employee’s attorney, and

(13) the number of hours spent in the employee’s representation and the attor-
ney’s hourly fee

The statement must be accompanied by the retainer agreement, 1f not previously filed,

and proof of service on the employer or insurer, and employee

B If an attorney claims fees 1n excess of the amount listed in Minnesota Statutes,
section 176.081, subdivision 1, clause (a), or an objection to the statement under item A 1s
filed, or 1t 1s requested that fees be assessed against the employer or insurer for refusal to pay
rehabilitation or medical benefits or provide rehabilitation or medical services or the re-
quested fees were incurred 1n connection with an admimstrative conference under Minneso-
ta Statutes, section 176 102, 176 135, 176.136, or 176 239, the attorney shall fully complete
and file a petition for disputed or excess attorney fees on a form prescribed by the commus-
sioner, 1ncluding

(1) information :dentifying the employee, employer, insurer, and any adjust-
1ng company,

(2) clasm numbers or codes,

(3) date of the injury or disease,

(4) an exhibit showing specific legal services performed, the date performed,
and the time spent,

(5) the number of hours spent 1n the employee’s representation and the attor-
ney’s hourly fee,

(6) a statement of expertise and experience 1n workers’ compensation mat-
ters,

(7) acomplete description of the factual, medical, and legal 1ssues m dispute,
(8) the nature of proof required 1n the case,

(9) alist of the benefits obtained which were genumely 1n dispute and which
would not have been recovered without the attorney’s involvement, and the total dollar
amount of benefits obtained,

(10) information concerning any retainer,
(11) the amount the employee advanced for expenses,
(12) the specific dollar amount claimed 1n fees,

(13) information regarding the withholding of attorney fees, and the amount
of attorney fees previously paid for the same 1njury,
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(14) a list of the disbursements incurred and if the disbursement has been
paid, by whom,

(15) information regarding the attorney’s license to practice law 1n the state,

(16) a statement of the statutory basis or other legal authority for attorney
fees,

(17) whether or not a hearing on attorney fees 1s requested,

(18) information 1dentifying the employee’s attorney, and

(19) where all or a portion of the fee may be payable by the employee, the
prescribed notice to the employee requesting that the employee return the attached form
within ten days of the employees’s receipt of the notice, indicating whether or not the em-
ployee agrees that the requested fee should be awarded and notifying the employee of the
relevant factors 1n determining the attorney fee

The petition must be accompanied by a copy of the retainer agreement, 1f not previously
filed, proof of service on the employer or insurer, and employee, and a form prescribed by the
commuissioner upon which the employee indicates agreement or disagreement with the claim
for excess fees

Subp. 4 Fees; objection. If a timely objection to the statement of attorney fees or peti-
tion for excess fees 1s filed, the compensation judge or settlement judge shall use this part and
Minnesota Statutes, section 176 081, subdivision 5, to determine whether the fee 1s justified

Subp 5 Genuinely disputed portions of claims. This subpart provides the applicable
principles for the commaissioner, compensation judge, or workers’ compensation court of ap-
peals to determmne whether the benefit paid or payable was genuinely disputed for the pur-
pose of calculation of a contingent fee under Minnesota Statutes, section 176 081, subdivi-
swon 1.

The statement of attorney fees or petition for excess attorney fees must include, for each
benefit paid or awarded for which an attorney fee 1s sought sufficient information to allow the
fee determiner to apply the principles contained 1n this subpart

The principles applicable to determine whether a benefit was genuinely disputed are as
follows

A If primary liability had been denied for the claim, all compensation paid or
awarded to the employee or dependent other than payment of medical and rehabihitation ex-
penses, 1s used to compute the attorney’s fee

B If there was no dispute concerning the rate, amount, duration, or eligibility for a
benefit and the benefit was timely paid, the benefit may not be used to compute the fee

C The fee may not be computed on the entire amount of a benefit where only a
portion of the benefit 1s disputed Only the disputed portion of the benefit may be used to
compute the fee ‘

D. If eligibility for the benefit 1s disputed, the entire benefit during the period for
which eligibility was disputed 1s used to compute the fee

E If the rate of the benefit 1s disputed, only the amount paid or awarded above the
rate admitted and timely paid 1s used to compute the fee

F If the duration of the benefit 1s disputed, only the portion of the benefit not con-
ceded and not timely paid 1s used to compute the fee

G Benefits allegedly admitted but not timely paid may be used to compute the fee

H Benefits tumely paid may not be used to compute the fee except where primary
lLiability for the entire claim or eligibility for the benefit had been generally denied

I The difference between the compensation eventually paid or awarded and the
amount admtted and timely paid 1s used to compute the fee.

J The following benefits may be used to compute the fee

(1) remodeling compensation pursuant to Minnesota Statutes, section
176 137, which was 1n dispute under this subpart,

(2) a penalty sum awarded to the employee or dependent for a benefit which
was 1n dispute under this subpart,

(3) interest on a benefit which was 1n dispute under this subpart, and
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(4) abenefit which was 1n dispute under this subpart although retmbursable to
an mtervenor

K Generally, each benefit s evaluated separately, however, if the rate, duration, or
eligibility for economic recovery compensation 1s disputed, the difference between the 1m-
pairment compensation which was conceded and timely paid and the amount of disputed
economic recovery compensation eventually paid or awarded 1s used to compute the fee

L The principles of this subpart apply to settlement sums A portion of alump sum
award allocated to medical or rehabilitation expenses must not be used to compute the fee
unless the hourly fee associated with the service exceeds the contingent fee available under
Muinnesota Statutes, section 176 081, subdivision 1, for all other disputed benefits under this
subpart that are resolved pursuant to the award Benefits thathave not yet become due and are
not 1n dispute under this subpart may not be used to compute the fee

Subp 6 Defense attorney fees. On August 1 of each year, every insurer must file with
the department 1ts annual statement of attorney fees contamning the information required by
this subpart for the previous 12-month period from July 1 to June 31 The insurer must 1n-
clude defense fees and costs incurred by 1itself and 1ts agents and representatives, including
but not limited to adjusting companies and third—party administrators Costs include charges
for contract service providers such as surveillance companies and transcription service orga-
nizations Only defense attorney fees and defense costs which are charged by the insurer
against an individual claim file and which relate to a contested workers’ compensation claim
must be reported under this subpart Contested workers’ compensation claims are those
claims which are the subject of pending or anticipated workers’ compensation litigation
Workers’ compensation litigation includes but 1s not limited to administrative conference
proceedings, mediation, small claims court, and settlement proceedings For the purpose of
this subpart, “paid” includes sums billed or due but not yet paid

A The annual defense attorney fees and defense costs statement must include

(1) Total attorney fees paid to outside and mn—house counsel for representa-
tion and advice concerning workers’ compensation cases If m—house counsel spends 100
percent of work time on workers’ compensation cases, the attorney’s full gross wage plus the
cost of the employee’s benefit package 1s reported as attorney fees paid If a portion of the
attorney’s tume 1s attributable to the defense of workers’ compensation cases, the wages and
benefits may be prorated by the respective percentage of wages and benefits attributable to
the defense of workers’ compensation cases The outside counsel fees reported must be the
total fee paid to all firms for representation and advice concerning workers’ compensation
cases )

(2) Total paralegal fees paid or cost incurred 1n connection with workers’
compensation cases Wages and benefits of in—house paralegals may be prorated as provided
1n subitem (1)

(3) Deposition costs are reported 1n this subitem Other deposition costs such
as court reporter fees for time, preparation of a deposition transcript, and copies of deposi-
tions, and any costs paid to the deponent must be included 1n this subitem Expert witness
fees are included under subitem (4) The attorney’s fee for adeposition 1s reported 1n subitem
)

(4) Expert witness fees, including fees paid to expert witnesses m connection
with hearings, depositions, or other workers’ compensation proceedings

(5) Independent medical evaluation fees, including all sums paid for health
care provider opinions sought by the insurer or self-1insured employer under Minnesota Stat-
utes, section 176 155, subdivision 1

(6) Fees for the generation of a medical report not already included 1n another
category of this item

(7) Cost of copies of medical and other data such as personnel files and medi-
cal treatment charts

(8) Court filing fees

(9) Transcript costs, including fees for preparation and copies of hearing tran-
scripts
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(10) Investigation costs not otherwise reported under this item, including sur-
velllance costs and other services and fees connected with investigations related to litigated
claims

N

(11) Travel and mileage costs, including reimbursement for travel costs
associated with litigated cases when these sums are not already reported under another sub-
item

(12) The total number of injuries to which the fees and costs included on the
report are attributable

(13) Other litigation costs not included 1n subitems (1) to (12) are reported 1n
a miscellaneous category

B The insurer must collect and make available for review by the department as
needed individual case information relating to defense attorney fees and defense costs as pro-
vided 1n this item This individual case fee information need not be reported annually except
as provided by item A The information specified under this item must be made available to
the department upon request and to parties to the claim The fees listed in 1tem A, subitems (1)
and (2), must be collected for individual employee claims by date of injury All other costs
and fees in item A, subitems (3) to (13), may be collected in the aggregate without regard to
individual claims The data collected under item A, subitems (1) and (2), must mclude

(1) the employee’s social security number,
(2) the date of injury,

(3) the Minnesota supreme court registration numbers for all attorneys pro-
viding services relating to the njury,

(4) the hourly rate, if any, charged by all attorneys and paralegals providing
services relating to the injury,

(5) the lump sum attorney fees paid for all attorneys providing services relat-
ing to the 1njury, and

(6) a sum representing all in—house attorney and paralegal time spent provid-
ng services relating to the injury For the purpose of this subitem, the employer of the m—
house attorney or paralegal may establish an hourly rate for the paralegal or attorney’s time
based on the gross wages and fringe benefits which closely represents the actual payment for
the services rendered

C. The attorney fees paid to in—house or outside counsel as reported 1n this subpart
must be approved under Minnesota Statutes, section 176 081, subdivision 2, 1f the payment
exceeds $13,000 for any injury

Subp. 7. Contingent fee limitations. The contingent fee presumed reasonable under
Minnesota Statutes, section 176 081, subdivision 1, applies to fees paid to the attorney or
attorneys for the employee It does not apply to each attorney individually, but begins to run
from the first clatm concerning the mjury and continues until the $13,000 sum 1s reached
without regard to the number of attorneys or claims initiated concerning the same mnjury The
$13,000 fee which 1s presumed reasonable applies separately to fees payable to the attorney
or attorneys for the employee, and fees payable to the attorney or attorneys for the mnsurer
The maximum fee presumed reasonable per injury 1s $26,000, half to the attorney or attor-
neys for the employee and half to the attorney or attorneys for the insurer Where the only
1ssues 1n dispute are medical or rehabilitation benefits or services and 1t was notreasonable to
join the rehabilitation or medical 1ssue with other disputed benefit 1ssues, the attorney fee
payable for recovery of the benefit or service 1s payable by the insurer on an hourly basis If
the hourly fee associated with medical or rehabilitation 1ssues exceeds the available contin-
gent fee under Minnesota Statutes, section 176 081, subdivision 1, the available contingent
fee shall be awarded as well as a fee payable by the insurer such that the two fees combined
compensate the attorney at a reasonable hourly rate

Subp 8 Determinations without a hearing. If an objection to the requested fee has
been filed and the interested parties waive their right to a hearing, the fees may be determined
without a hearing A hearing must be scheduled if an objection has been filed and all inter-
ested parties have not waived their night to ahearing Where no objection to the requested fee
has been filed, the commuissioner, judge, or court before whom the matter 1s pending shall
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determine, without a hearing, the amount of attorney fees owing under this part and Minne-
sota Statutes, section 176 081

Statutory Authority: MSs 17517, 175 171, 176 83
History: 18 SR 2546

5220.2930 DEPENDENT’S BENEFITS.
Subpart 1. Allocation of compensation by judge.

A A party may petition for an allocation of benefits under Minnesota Statutes, sec-
tion 176 111, subdivision 10 The petition may contain a proposed allocatton The petition
must be served on all parties and filed with the division within one year after the date of death
If a petition for allocation 1s not filed 1n a timely manner and the death occurred after June 30,
1981, the allocation will be as provided 1n subpart 2

[For text of tems B and C, see M R ]
[For text of subp 2, see MR |
Subp 3 [Repealed, 18 SR 2546]
[For text of subps 4 and 5, see M R ]

Statutory Authority: MSs 17517, 175171, 176 83
History: 18 SR 2546

5220.2940 [Repealed, 18 SR 2546]
5220.2950 [Repealed, 18 SR 2546]

5220.2960 COMMISSIONER INTERIM NOTICES AND ORDERS.

The commussioner may develop and publish commaissioner intertm notices and orders
concerning matters within the authority of the department. Interim notices and orders do not
have the force and effect of law, except where specifically authorized by statute, but may be
relied upon by the public until revoked or modified to bind the department The purpose of an
interim notice or order 1s to provide uniform information and guidance to the public concern-
ing department action An interim notice or order may be relied upon to bind the department
until a statute, appellate court decision, rule, or subsequent commissioner’s notice or order
conflicts with the notice or order, until the date stated in the notice or order, or until one year
after publication, whichever occurs first An interim notice or order under this part binds the
department only if the published notice or order 1s clearly 1dentified as an interim notice or
order and 1s given an indexing number

Statutory Authority: MSs 175 17, 175 171, 176 83
History: 18 SR 2546
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