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4617.0002 DEFINITIONS. ‘
[For text of subps 1 to 2b, see MR |
Subp Jc. [Repealed, 29 SR 1202]
Subp 3. [Repealed, 29 SR 1202] ,
Subp 3a Business-related violation. “Business-related violation” means a criminal
conviction of a person, or a cvil judgment entered agamst a person, for violating one
or more federal or state antitrust statutes, comritting embezzlement fraud, theft,
forgery, bribery, or falsification or destruction of records, making one or more false
statements, recewving stolen property, making false claims, or obstruction of justice,
whether the conviction or judgment 18 based on a verdict, plea, stipulation, or
settlement agreement .
[For text of subps 3b and 3c, see MR |
Subp 4 [Repealed, 29 SR 1202] ‘
Subp. 5 [Repealed, 29 SR 1202]

Subp. 5a. Change of vendor location. “Change of vendor location” means a change
m the busmess site of a vendor by more than one mile.

Subp 6a. Change of vendor ownership. “Change of vendor ownership” means a
sale or other transaction which results in at least one new owner of a vendor.
[For text of subfa 6b, see MR |

Subp. 7. [Repealed, 29 SR 1202]
[For text of subps 7a to 9, see M R ]
Subp. 10 Community health board. “Community héalth board” has the meaning
given m Mmnesota Statutes, section 145A.02, subdivision 5.
Subp. 12 [Repealed, 29 SR 1202] '

Subp 12b. Controlling person. “Controlling person” means any owner or any
person who, directly or mdirectly, has the power to direct the management or control
the activities of the vendor or vendor apphcant, mncluding any officer, manager,
director, or general partner of the vendor or vendor ‘applicant

Subp. 14. [Repealed, 29 SR 1202] Lo :

Subp 14a. Disqualification. “Disqualification” has the meanmg given m Code of
Federal Regulations, title 7, section 246.2, as amended.

Subp. 14b. Expired or damaged food. “Expired or damaged food” means a food
1item which 1s 1 stock and available for purchase after 1ts “sell by,” “best if used - by,” or
other date limiting the sale or use of the food item, 1s dented, rusted, unlabeled or
otherwise defective, has become moldy or otherwise spoiled, or has been recalled by
the manufacturer. ; < , :
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[For text of subps 14c to 14e, see M R |

Subp 14f. Health promotion. “Health promotion” means activities mtended to
reduce the prevalence of risk conditions or behayiors of individuals or communities for
the purpose of preventing chromic disease and effectlng other definable advances m
health status. These activities mclude the coordmation or provision of community
organization, regulation, targeted screening, and education, as well as informational
and other scientifically supported mterventions to foster health by affecting related
conditions and behaviors.

[For text of subp 15, see MR ]
Subp. 16. [Repealed, 29 SR 1202]
[For text of subps 17 to 17b, see MR ]
Subp 18 [Repealed, 29 SR 1202]
Subp 19. [Repealed, 29 SR 1202]
Subp 19a Infant formula. “Infant formula” means any food item formulated to

replace human breast milk. The term infant formula mcludes the formulas approved by
the commussioner under part 4617 0171 and all special infant formulas

[For text of subp 19b, see MR ]

Subp. 21 Local agency. “Local agency” has the meanmg given it m Code of
Federal Regulations, title 7, section 246.2, as amended

Subp. 22. [Repealed, 29 SR 1202]

Subp 23 Migrant farmworker. “Migrant farmworker”‘hqs the meanmg given 1t in
Code of Federal Regulations, title 7, section 246.2, as amended

. Subp. 24. [Repealed, 29 SR 1202]
Subp. 25 [Repealed, 29 SR 1202]
Subp 26 [Repealed, 29 SR 1202]
Subp 27 [Repealed, 29 SR 1202]
Subp 28. [Repealed, 29 SR 1202]
[For text of subp 28a, see MR ]
Subp. 28b [Repealed, 29 SR 1202}

Subp 28d Participants. “Participants” has the meaning given 1n Code of Federal
Regulations, title 7, section 246.2, as amended

Subp 29. [Repealed, 29 SR 1202]
[For text of subps 30 to 31b, see MR ]
Subp. 32 [Repealed, 29 SR 1202]
Subp. 34 [Repealed, 29 SR 1202]
Subp 35 [Repealed, 29 SR 1202]
Subp. 36 [Repealed, 29 SR 1202]
[For text of subp 36a, see M R ]

Subp. 37. Proxy. “Proxy” has the meanmg glven i Code of Federal Regulations,
title 7, section 246.2, as amended.

[For text of subps 37a and 37b see MR ]
Subp 37c. [Repealed, 29 SR 1202] .
Subp. 37d. [Repealed, 29 SR 1202]
Subp. 38. [Repealed, 29 SR 1202]

[For text of subps 39a to 40b, see M.R ]

Subp 40c. Single investigation. “Smgle mvestigation” means all compliance buys,
monitoring visits, record reviews, and other investigatory activities conducted m con-
nection with a store or pharmacy until the investigation 1s complete The nvestigation
1s complete on the earlier of* (1) the date the mvestigatory file 1s closed; (2) the date
the store or pharmacy 1s disqualified from the WIC program; (3) the date the
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commuissioner assesses a civil money penalty against the store or pharmacy; (4) the date
the commussioner denies the vendor apphcation of the store or pharmacy, or (5) the
date the commissioner terminates the vendor agreement of the store or pharmacy

Subp 40d Special infant formula. “Special infant formula” means any imfant
formula specified on a voucher, other than the mnfant formula approved by the
commussioner under part 4617.0171. ’

Subp 40e. Special population. “Special population” means members of popula-
tions as defmed m Code of Federal Regulations, title 7, section 2462, as amended.

Subp. 40f. Tier 1 county. “Tier 1 county” means a Mmnesota county in which the
total population 1s 250,000 or more accordmg to the most recent State of Minnesota or
United States census or estmated update as compiled by the state . demographer

Subp 40g Tier 2 county. “Tier 2 county” means a Mmnesota county in which the
total population 1s less than 250,000 according to the most recent State of Mmnesota or
United States census or estimated update as compiled by the state demographer.

Subp 41 [Repealed, 29 SR 1202]

Subp 42. Vendor. “Vendor” has the meamng given m Code of Federal Regula-
tions, title 7, section 246.2, as amended ‘

Subp. 42a. Vendor. applicant. “Vendor apphcant” means a busmess entity that
operates a retail food store, a pharmacy, or a store which 1s both a retail food store and
pharmacy, 1if the busmess entity has applied to the commssioner for that particular
store to be a vendor “Vendor applicant” includes any currently authorized vendor
which has applied to contmue as a vendor at the same location and any business entity
which has apphed for an immediate vendor agreement under part 4617.0066, subpart 3.

[For text of subp 42b, see M R.]

Subp. 42c¢ Vendor overcharge. “Vendor overcharge” has the meaning given mn
Code of Federal Regulations, title 7, section 246 2, as amended. -

[For text of subps 43 to 44b, see MR |

Subp 44d WIC cashier trainer. “WIC cashier tramer” means the employee or
other representative of a vendor who 1s, or, m the case of a vendor apphcant, who will
be, responsible for tramning the vendor’s cashiers m properly transacting WIC vouchers.

[For text of subp 44e, see MR ]

Subp. 44f. WIC food center. “WIC food center” means a site at which the
commuissioner or a nonprofit agent of the commuissioner distributes WIC-allowed foods
directly to WIC customers under Code of Federal Regulations, title 7, subtitle B,
chapter II, subchapter A, part 246, subpart E, section 246.12, paragraph (n), as
amended.

[For text of subps 44g and 45, see MR |

Subp 46 WIC sales. “WIC sales” means all sales by a vendor for which the
vendor recewves payment mn the form of a WIC voucher.

Statutory Authority: MS s 144 11, 145 894 ;
History: 29 SR 1202

NOTE Subpart 44d was originally adopted as subpart 44c at 29 SR 1202 It, and the subsequent subdivisions, were renumbered
editorally as subparts 44d through 44g

1

4617.0005 NOTICE OF AVAILABILITY OF WIC PROGRAM FUNDS.

At least once every five years beginning January 1, 2006, the commissioner shall
send a notice of availability of WIC program funds to each agency that has asked the
commussioner for the notice and to other interesteéd agencies The notice of availability
must also be pubhshed on the Department of Health’s Web page or m the State
Register at least 15 days before the date by which the notice of mntent required under
part 46170010, item A, must be submitted to the commussioner The notice of
availabllity must include the format of the notice of intent required under part
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4617.0010, item A, and the date by which that notice must be submitted to the
department..

Statutory Authority: MS s 144 11; 145 894
History: 29 SR 1202

4617.0010 APPLICATION FOR WIC PROGRAM FUNDS.

An agency shall apply for WIC program funds accordmg to items A to E.
[For text of item A, see M R.]

B: After receving an agency’s notice of mtent to apply for WIC program
funds, the commissioner shall send to that agency an apphcation form and istructions
on how to complete the form. The mstructions shall include a due date by which the
agency shall submit the completed apphcation form to the commissioner The due date
shall be no sooner than 30 days after the date the commussioner sends the apphcation
form and mstructions

C. An agency shall apply to admmster the WIC program for a geographic
area or a special population.

D. An agency shall submit an application form for WIC program funds no
later than the due date specified m the mstructions under item B. All applications must
include the name and address of the applicant, must document that the applicant can
meet the ehgibility criteria under part 4617.0015, and must mclude all mformation
requested on the application form that relates to the commussioner’s cons1derat10n of
the 'application under part 4617.0020.

[For text of item E, see MR ]
Statutory Authority: MS s 144 11, 145 894

History: 29 SR 1202

4617.0015 AGENCY ELIGIBILITY CRITERIA.

To be eligible for WIC program funds an agency inust be able to
A. meet the defimition of local agency under Code of Federal Regulations,
title 7, section 246.2, as amended;
B. comply with all requirements for local agencies under Code of Federal
Regulations, title 7, part 246, as amended; and '
C comply with the requirements of a written agreement between a local
agency and the commissioner according to part 4617 0030
Statutory Authority: MS s 144 11; 145.894
History: 29 SR 1202

4617.0020 AGENCY APPLICATION REVIEW AND APPROVAL.

Subpart 1 General procedure. The commissioner shall authorize an agency to
admimster the WIC program as a local agency by foHowmg m order the steps m
subparts 2 to 9a.

Subp 2. Agency application; review. The commussioner shall review an application
to determme whether the agency apphcant meets the eligibiity critenia m part
4617 0015 and whether the apphcation was submitted according to part 4617 0010.

Subp. 3 Agency application to serve geographic area; approval and disapproval.
The commissioner shall approve or disapprove an application to serve a geographic
area according to items A to G. t

A. The commussioner shall approve only one application for each geographic
area.

B. If an apphcation does' not document that the agency meets the eligibility
criteria tn part 46170015 or 1s not submitted accordmg to part 4617.0010, the
commussioner shall disapprove the application except as provided m item C.
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C. If an applicant fails to meet a deadline m part 4617 0010 but 1s the only
apphcant that meets the eligibility. criterta under part 4617 0015 to serve a particular
geographic area, the commussioner shall approve the apphcation If, after the approval
of an apphcation under this item, the commuissioner receives a subsequent apphcation
to serve the same geographic area, the commissioner shall disapprove the subsequent
apphcation.

D. Except as provided in ttems E and F, the commussioner shall approve an
apphcation and authorize the applicant to become a local agency if the application was
submitted accordmg to part 4617.0010 and if the apphcation documents that the
apphcant meets the eligibility criteria under part 4617 0015

E If, after disapproving apphcations under item B, there are two or more
remaimng applications to serve the same geographic area

(1) the commussioner shall determine whether any 'of these remammg
applicants 1s an agency that 1s or has in the past been a WIC local agency, and, if so,
shall determine whether such applicants had significant WIC compliance 1ssues. For
purposes of this part, an apphcant had significant WIC comphance issues 1f*

(2) the applicant, while a WIC local agency, commutted a violation of
this chapter or Code of Federal Regulations, title 7, part 246, and

(b) the commussioner determines that a violation or violations de-
scribed 1 umit (a) represents significant WIC compliance 1ssues, based on the following
factors.

1 the number of violations,
11. the duration of the violations,

i the impact or potential impact of the violations on partlél—
pants,

wv. the frequency of violations;
v how long ago the violations occurred;

vi the agency’s response to technical assistance and tralnmg
provided by the commussioner in connection with the violations; and

vu the adequacy of the agency’s staff to avoid future violations,
both 1n terms of ratio of staff to participants and in terms of staff qualifications; and

(2) the commussioner shall approve the application with 'the highest
priority accordmg to the following priority system
(2) except as provided i item F, furst priority to a commumnity health
board whose jurisdiction under Minnesota Statutes, chapter 145A 1s the geographic
area that the board 1s applying to serve,

(b) except as provided m item F, second priority to a commumty
health board that, under one or more contracts between the applicant and another
community health board, provides maternal or child health care or health promotion to
residents of the geographic area that the board 1s applymg to serve,

(c) except as provided m item F, third priornity to any other commu-
nity health board, '

(d) except as provided n item F, fourth prionty to a public or
private nonprofit health service agency;

(e) except as provided m item F, fifth prlorlty to a pubhc human
service agency; and

(f) except as provided 1n item F, sixth priority to a private nonprofit
human service agency

F. If the agency applicant that has the highest priority under item E had
sigmificant WIC compliance 1ssues, as determined accordmg to item E, subitem (1), or
if there are two or more apphcants with the highest priority under item E, the
commusstoner shall
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(1) request each applicant to provide to the commuissioner information, as
specified by the commussioner, that relates to the commussioner’s consideration of the
factors 1dentified m subitem (2), units (a) to (1) The commissioner shall consider
relevant mformation provided by the applicant unless the commissioner receives the
information more than ten busmess days after the date of the commuissioner’s request,
and

(2) determme which of the applications to approve based on the follow-
mg factors

(a) each applicant’s ability to continue meeting the WIC program
needs that are currently bemg met in the area,
(b) each applicant’s ability to meet any unmet WIC program needs
m the area, includmg language skills of the applicant’s staff, use of interpreters, and the
staff’s knowledge of cultures and health practices. For purposes of this umt, “unmet
WIC program needs” 1 an area mcludes both
1 WIC program needs i the area that are not being met at the
time of the application, and
n WIC program needs in the area that are anticipated to be
unmet during the time for which the applicant 1s applymng to be a local agency;

(c) the relative benefits to the population to be served,

(d) each applicant’s experience with the WIC program, other mater-
nal and child health programs, and other public health programs,

(e) each applicant’s expenience with coordinating and ability to
coordimate WIC program benefits with benefits from other health or human service
programs;

(f) the proposed sites at which each applicant will deliver WIC
services,

(g) the results of any financial and admimstrative reviews of each
apphcant, conducted by local, state, or federal governmental authorities withn five
years before the application due date as specified 1n the mstructions for completing the
apphcation,

(h) the results of any audits of each apphcant, conducted by an
mdependent accounting firm or the state auditor within five years before the applica-
tton due date as specified in the mstructions for completing the apphcation;

(1) the availability of local or other funds or in-kind contributions to
supplement the federal funds to be expended by each applicant in administering the
WIC program; and

() the recommendation, if any, of each community health board
whose jurisdiction includes all or part of the geographic area the applicants are
applying to serve and each community health board’s rationale for 1ts recommendation.

G For purposes of the priority system under item E, an agency other than a
community health board must be classified as a health service agency or as a human
service agency, based on the type of services 1t primarly provides during its current
fiscal year. An agency must not be sumultaneously classified as a health service agency
and a human service agency The commuissioner shall consider an agency to be a health
service agency if more than 50 percent of expenses m an agency’s budget are allocated
to non-WIC program health promotion or health care and 1f more than 50 percent of
the agency’s employee work hours are non-WIC program health promotion or health
care.

Subp 4 [Repealed, 29 SR 1202]
Subp. 5. [Repealed, 29 SR 1202]
Subp 6 [Repealed, 29 SR 1202]
Subp 7 [Repealed, 29 SR 1202]
Subp. 8. [Repealed, 29 SR 1202]
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Subp 9. [Repealed, 29 SR 1202]

Subp 9a Agency application to serve special population; approval and disapprov-
al. For purposes of this subpart, “unmet WIC program needs” m a special population
mcludes both- (1) WIC program needs m the special population that are not being met
at the time of the apphcation; and (1) WIC program needs 1n the special population
that are anticipated to be unmet durmng the time for which the applicant is applymng to
be a local agency. The commissioner shall approve or disapprove an apphcation to
serve a special population accordmg to items A to E.

A If the apphcation does not document that the agency meets the ehigibility
criteria 1 part 46170015 or 1s not submitted accordmg to part 4617.0010, the
commussioner shall disapprove the application.

B If the apphcant 1s eligible for funds directly from the United States
Department of Agriculture to fund the apphcant to provide WIC services to the special
population and if the apphcation has not been disapproved under item A, the
commussioner .shall approve that application and shall disapprove all other applications
to serve the same special population. , .

C If the apphcation has not been approved or disapproved under item A or
B, the commussioner shall disapprove the application 1f

(1) the apphcation does not identify unmet WIC program needs 1n the
special population the applicant 1s applymng to serve or does not document how the
apphcant mntends to meet the identified unmet WIC program needs m the special
population,

(2) based on all mformation available to the commussioner, the apph-
cant’s assertion of unmet WIC program needs 1s mncorrect; or

(3) the apphcant does not, at the time of the apphcation, provide health
promotion or obstetric or pediatric health care

D. If, after considering applications accordmg to items A to C, there are one
or more remaining applications to serve a special population, the commussioner shall

(1) request mformation from each applicant that has applied to serve a
geographic area that mcludes the geographic area where some or all of the members of
the special population reside, except applicants whose applications have been disap-
proved The commissioner shall request that each such applicant submit mformation
that relates to the commuissioner’s determinations under subitem (2) and consideration
of the factors identified in item E The commussioner shall consider relevant informa-
tion provided by the apphcants to serve the geographic areas unless the commissioner
recewves the mformation more than ten busmess days after the date of the commission-
er’s request, and

(2) determine whether the apphcant to serve the special population can
better meet the unmet WIC program needs than the apphcants to serve the geographic
areas Unless an applicant to serve the special population can better meet the unmet
WIC program needs of the special population, the applications to serve the special
population shall be demed If one or more applicants to serve the special population
can better meet the unmet WIC program needs of the special population, the
commissioner shall approve the apphcation of the applicant that can best meet the
unmet WIC program needs of the special population and shall deny all other
applications to serve the special population

E. To determme under item D, subitem (2), whether an applicant can better
meet the unmet WIC program needs of a special population and to determine which
apphcant can best meet the unmet WIC program needs of a spectal population, the
commussioner shall consider the factors listed 1 subitems (1) to (13). For purposes of
subitems (1) to (10), “apphcant” means an applicant to serve the special population or
an applicant to serve one of the geographic areas mvolved, except applicants whose
applications have been disapproved:
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(1) each apphcant’s ability to meet any unmet WIC program needs i the
special population, mcluding language skills of staff, use of mnterpreters, and staff’s
knowledge of cultures and health practices,

(2) the extent to which the special population 1s at high risk for health
problems related to nutritional deficiencies and the ability of each applicant to meet
the needs of the high-risk persons;

(3) each apphcant’s ability to continue meetmg the WIC program needs
that are currently bemg met m the special population;

{4) the relative benefits to the population to be served;

(5) each apphcant’s experience with the WIC program, other maternal
and child health programs, and other public health programs;

(6) each applicant’s experience with and ability to coordmate WIC
program benefits with benefits from other health or human service programs,

(7) the proposed sites at which each apphcant will deliver WIC services;

(8) the results of any financial and admmistrative reviews of each
apphcant, conducted by local, state, or federal governmental authorties, within five
years before the application due date as specified m the mstructions for completing the
application;

(9) the results of any audits of each apphcant by an mdependent
accounting furm or the state auditor, within five years before the apphcation due date
as specified in the mstructions for completing the apphcation;

(10) the availabihty of local or other funds or m-kind contributions to
supplement the state and federal funds to be expended by each applicant in admrnister-
mg the WIC program;

(11) the recommendation, if any, of each commumnity health board whose
jurisdiction mcludes the geographic area where some or all of the members of the
special population reside and each commumnty health board’s rationale for 1ts recom-
mendation,

(12) whether the apphcant to serve the special population consulted with
the existmg WIC local agency serving the geographic area about the unmet WIC
program needs m the special population, and how the existmg WIC local agency
responded, and

(13) the financial impact on admirustrative resources of approvimg the
application to serve the special population.

Subp 10 Notice of approval or disapproval. Within 90 days after recewing a
complete application, the commissioner shall give written notice to an agency that the
commissioner has approved or disapproved its application A notice of approval or
disapproval must state that an application 1s approved as originally submitted, approved
with changes, or disapproved.

A notice of disapproval must state the reason for the disapproval and must state
that the agency applicant may appeal the disapproval according to part 4617 0100

Subp. 11. [Repealed, 29 SR 1202]
Statntory Authority: MSs 144 11; 145 894
History: 29 SR 1202

4617.0025 DISQUALIFICATION.

The commissioner shall stop providing WIC program funds to a local agency if the
local agency does not comply with parts 4617 0002 to 4617.0174 or with Code of
Federal Regulations, title 7, part 246, as amended. A local agency shall reimburse the
commussioner for WIC program funds that are not distributed according to this
chapter.

Statutory Authority: MS s 144 11, 145 894

History: 29 SR 1202
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4617.0030 LOCAL AGENCY AGREEMENTS.
Subpart 1. State agreements. To administer the WIC program, a local agency must
have a written agreement with the commissioner. The agreément must.
[For text of wem A, see M.R ]

B. contam the provisions required by Code of Federal Regulations, title 7,
section 246 6, paragraph (b), as amended;

C. be consistent with this chapter and Code of Federal Regulations, title 7,
part 246, as amended,

D contan a nondlscrumnatlon clause regardmg employment practices and
the delivery of program benefits to eligible or potentially eligible participants that 1s
consistent with the following statutes and the regulations adopted under them:

(1) Tutle VI of the Civil Rights Act of 1964, United States Code, title 42,
sections 2000d to 2000d-4a, as amended,

(2) Title IX of the Education Amendments of 1972, United States Code,
title 20, sections 1681 to 1688, as amended,

3) section 504 of the Rehabilitation Act of 1973 Umted States Code,
title 29 section 794, as amended,

(4) the Age Discrimination Act of 1975, United States Code, title 42,
sections 6101 to 6107, as amended, and

(5) the Americans with Disabilities Act of 1990, United States Code, title
42, sections 12101 to 12213, as amended;

[For text of wtems E and F, see MR |
G specify begmnig and ending dates of the agreement, and
H contam a statement that the local agency agrees to develop a nutrition
education plan which:
(1) 1s consistent with Code of Federal Regulations, tltle 7, section 246 11,
paragraph (d)(2), as amended,
[For text of subitems (2) and (3), see MR ]
Subp 2 [Repealed, 29 SR 1202]
Subp 3 [Repealed, 29 SR 1202]
Statutory Authority: MS s 144 11, 145.894
History: 29 SR 1202

4617.0037 [Repealed, 29 SR 1202
4617.0040 [Repealed, 29 SR 1202
4617.0042 [Repealed, 29 SR 1202

]
]
]
4617.0043 [Repealed, 29 SR 1202]
4617.0065 VENDOR APPLICATION PROCESS.
[For text of subpart 1, see MR ]
Subp. 2. Application.

A. Each vendor apphcant shall complete and submit to the commussioner an
application form, supplied by the commissioner, which contams the following mforma-
tion

[For text of subitems (1) to (5), see MR ]

(6) the specific WIC-approved foods stocked by the applicant and the
applicant’s shelf prices at the time of apphcation for those WIC-approved foods,

(7) the applicant’s food stamp authorization number;
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(8) if the commissioner has given notice to vendors under part 4617 0090,
subpart la, the name of the bank, the bank’s routing number, and the bank account
number of the bank account mto which the applicant will deposit WIC vouchers;

(9) mformation on where in Mmnesota the apphcant will, if approved as
a vendor, have available for immediate review by WIC program representatives the
store’s original documentation, mcluding receipts and mvoices, reflecting all purchases
of WIC-allowed food items by the store durmg the most recent three months, as
required 1n part 4617 0068, subpart 4a;

(10) other mformation requested by the commissioner which relates ‘to
whether the applicant 1s m compliance with all apphcable vendor eligibihty require-
ments 1n part 4617.0067, and

(11) the signature of an authorized representative of the apphcant,
attesting that the mformation m the application 1s true and correct to the best of the
authorized representative’s knowledge and belief.

B. Each vendor apphcant shall submit to the commissioner documentation
described m this item.

(1) A retail food vendor applicant must submit to the commussioner a
copy of all government hcenses required by part 4617.0067, subpart 2, item B, subitem
(1), or if the store has applied for but not yet receved all of the government hcenses, a
copy of all hcenses received and the receipts for all licenses not yet recewed

[For text of subitem (2), see MR ]
[For text of ttem C, see MR |

Subp 3 Submission time frames for applications.

A. The deadline for a vendor to submit a complete reauthorization applica-
tion 1s five months before the ending date of the vendor applicant’s existing vendor
agreement. If the commuissioner receives the complete reauthorization application more
than 30 days after the deadline, the vendor apphcant’s existmg vendor agreement may
expire before the commissioner approves or disapproves the reauthorization applica-
tion. If the commissioner receives the complete reauthorization application after the
apphcant’s most recent vendor agreement has expired, the commuissioner shall treat the
apphcation as an application from a vendor applicant that 1s not a current vendor.

B. Except as provided m 1tem C, a pharmacy vendor apphcant that is not a
current pharmacy vendor may submit a pharmacy vendor application to the commis-
sioner at any time.

C A pharmacy vendor apphcant may not submit more than one pharmacy
vendor application m any 12-month pertod, other than an apphcation for an immediate
vendor agreement under part 4617.0066, subpart 3 The commissioner shall return any
additional applications to the applicant without approval or disapproval

D Except as provided m 1tem E, a retail food vendor applicant that 1s not a
current retaill food vendor may submit a retall food vendor application to the
commuissioner at any time

E. A retail food vendor apphcant may not submit more than one retail food
vendor application m any 12-month period, other than an apphcation for an immediate
vendor agreement under part 4617 0066, subpart 3. The commussioner shall return any
additional applications to the apphcant without approval or disapproval

Subp. 4. [Repealed, 29 SR 1202]

Subp. 5. Application review and approval process. The commissioner shall, m
accordance with this subpart, review vendor applications except applications returned
to the vendor apphcant under subpart 3, item C or E.

A. The commissioner shall perform an 1nitial office review of each application
to determme whether the apphcation 1s complete and the applicant meets all apphcable
eligibility requirements m part 4617 0067

(1) If the commussioner determmes durmg the mitial office review of the
application that the apphcation is mcomplete, the commissioner shall contact the
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applicant and give the applicant an opportunity to submit complete mformation, unless
subitem (2) apphes. If the commussioner does not receive complete information within
30, days after the commussioner first contacts the apphcant for complete information,
the commussioner shall disapprove the application

(2) If the commuissioner determines during the mitial office review of the
application that the apphcant does not meet an apphcable eligibility requirement m
part 4617 0067, subpart 2, item A or C, 4, item A, B, or E, or 6, the cominissioner shall
disapprove the apphcation.

(3) If the commussioner determines durmg the imtial office review of the
apphcation that the apphcant does not meet an apphcable eligibility requirement m
part 4617 0067, subpart 3, 4, item D or G; or 5, the commussioner shall contact the
applicant and give the apphcant one opportunity to submit corrected information. If
the commussioner does not recewve a response from the applicant within 30 days after
the commussioner first contacts the applicant for corrected information, the commus-
sioner shall disapprove the apphcation

B If the apphcation 1s a reauthorization apphcatlon and 1s not disapproved
under item A, and if the complete or corrected application meets all applicable
ehgibility requirements under part 4617.0067, the commussioner shall approve the
application.

C If the application 1s not a reauthorization application and 1s not disap-
proved under item A, the commussioner shall conduct an on-site mspection of the
applicant to verify the information mn the application and to venfy that the apphcant 1s
m full comphance with part 4617.0067

(1) If the on-site mspection shows that the apphcant 1s not m full
compliance with part 4617 0067, then
(2) if the applicant 1s a retail food vendor applicant.

1 the commussioner shall notify the applicant m writing of the
ways 1 which the applicant was not m full compliance with part 4617 0067,

1 within 30 days after the date of the commussioner’s written
notice, the apphcant must notify the commussioner in writing that the apphcant has
been brought mto full compliance with part 4617.0067; and

m after receivmg the applicant’s written notice, the commussion-
er shall conduct a second on-site mspection; or

(b) 1f the apphcant 1s a pharmacy vendor applicant, the commussion-
er shall disapprove the apphcation

[For text of subitems (2) to (4), see MR ]
(5) If the commissioner does not recewve m a timely manner the notice

required by subitem (1), umt (a), subunit u, the commussioner shall disapprove the
application.

Subp 6 Notification of status of application.
A The commuissioner shall, m writing, mform each vendor that has submutted

a complete reauthorization apphcation of the commussioner’s approval or disapproval
of the apphcation by the later of-

(1) the next Apnl 1 after the commissioner received the complete
reauthorization apphcation, or

(2) four .months after the commissioner recelved the complete and, if
applicable, corrected reauthorization apphcation.

B For a vendor apphcation that 1s not a reauthorization application, the
commussioner shall mform the vendor applicant mn writing of the commissioner’s
approval or disapproval of the apphcation no later than four months after the
commussioner recerved the complete and, if applicable, corrected apphcation.

C. If the commussioner disapproves an application under subpart 5, item A,
subitem (1) or (3), the commissioner must notify the vendor apphcant of the commus-
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sioner’s disapproval of the application within four months after the commissioner first
requests the complete or corrected mformation from the vendor applicant

D A notice of disapproval must state the reasons for the commuissioner’s
disapproval.

Subp 7. Mandatory training of vendor representative. After submitting an applica-
tion and before the commussioner executes a new vendor agreement under subpart §, at
least one' representative of each vendor applicant must complete WIC-approved
trainmg, sign a traming verffication form provided by the commussioner to verify
completion of the WIC-approved traming, and submit this signed trammg verlf_lcatlon
form to the commussioner.

Subp 8 Execution of vendor agreement.

A. If a vendor application 1s approved, the commissioner shall mail or deliver
a vendor agreement to the applicant or agent designated by the applicant. The
applicant or designated agent shall submit the vendor agreement, signed according to
part 4617 0075, to the commissioner by the deadline specified by the commussioner.
This deadline shall be no sooner than 14 days after the commissioner mails or delvers
the vendor agreement to the apphcant or designated agent Upon receipt of a timely
signed and submitted vendor agreement, the commissioner shall:

(1) verify that the apphcant has complied with subpart 7,
(2) execute the vendor agreement; and

(3) 1ssue the applicant a vendor stamp unless the applicant already has a
valid vendor stamp.
[For text of tem B, see MR ]
Subp. 9. Additional grounds for disapproval. Notwithstandmng subpart 5, the
commussioner shall disapprove a vendor application if*

A. the apphcation is not a reauthorization application and the applicant does
not comply with all applicable requirements 1 part 4617 0067 at any time between the
final on-site mspection under subpart 5, item C, and the commuissioner’s execution of a
new vendor agreement;

B. a reauthorization applicant does not comply with all applicable require-
ments m part 4617.0067 at any time between the commussioner’s receipt of the
complete and corrected apphcation and the comnussioner’s execution of a new vendor
agreement;

C. the applicant 1s a retail food vendor apphcant which does not comply with
part 4617 0067, subpart 2, item B, by the date the apphcant signs any vendor
agreement;

D. the applicant provides the commussioner with false or mlsleadmg material
mformation:

(1) on the application, or

(2) m any other manner after the apphcation 1s submutted but before the
comnussioner’s execution of a new vendor agreement; or

E. the apphcant does not comply with subpart 7.
Statutory Authority: MS s 144.11, 145 894
History: 29 SR 1202

4617.0066 CHANGE OF VENDOR OWNERSHIP, NAME, OR BUSINESS SITE.

Subpart 1. Notice of change of vendor ownership, name, or business site. A vendor
must submit to the commissioner a written notice of a change of vendor ownership, a
change of vendor location, a change of name, or a cessation of operations This notice
must be receved by the commissioner prior to the effective date of the change

Subp. 2 Effect of changes. If there is a change of vendor ownership, a change of
vendor location, or a cessation of operations:
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A the commuissioner shall terminate the vendor agreement with respect to
that vendor,

B the termination of the vendor agreement 1s effective on the later of

(1) 15 days after the commussioner mails written notice of termination, or
(2) the effective date of the change of vendor ownership, change of
vendor location, or cessation of operations,

C. the vendor stamp for that vendor must be returned to the commissioner
within five days after the effective date of the termination of the vendor agreement;
and .

D. 1if the vendor agreement 1n effect before the change mcludes one or more
other vendors that have not changed ownership or location and have not ceased
operations, a duly authorized agent of each of the other vendors shall execute, by the
effective date of the change, an amended vendor agreement that does not mclude any
vendor that changed ownership or location or ceased operations

Subp. 3. Immediate vendor agreement. If there 1s a change of vendor ownership or
location, the retaill food store or pharmacy may apply for an immediate vendor
agreement under this subpart.

A. The application for an immediate agreement must mclude, at a mmmum,
the materals specified 1n part 4617 0065, subpart 2 _

B A retail food store or pharmacy may not submit more than one application
for an immediate vendor agreement each calendar year The commussioner shall return
any additional applications to the apphcant without approval or disapproval.

C. The commissioner shall approve the application for an 1mmediate vendor
agreement 1f*

(1) the retail food store or pharmacy, durmg the two years immediately
preceding the change of ownership or location, had no history of violations under part
4617.0084, subpart 5, 6, 7, 8, or 19, item A, B, or C;

(2) durmg the two years immediately preceding the change of ownership
or location, no controlling person of the vendor apphcant was a controlling person of
another retail food store or pharmacy that commaitted a violation under part 4617.0084,
subpart 5, 6, 7, 8, or 19, item A, B, or C;

(3) the vendor applicant has not accepted and has not held itself out as
able to accept a WIC voucher at any time when there was not a fully executed vendor
agreement 1 effect between the vendor apphcant and the commussioner;

(4) the vendor apphcant meets all applicable ehgibility requirements
under part 4617.0067,

(5) within one year before the change of ownership or location, a
representative of the vendor apphcant completed WIC-approved tramning under part
4617 0065, subpart 7, or 4617 0068, subpart 7; and

(6) the WIC cashier tramer of the vendor apphcant 1s the same as the
WIC cashier tramer of the retail food store or ‘pharmacy before the change of
ownership or location

D If a retail food store or pharmacy that 1s applymg for an immediate vendor
agreement does not meet all the requirements m item C, the commuissioner shall review
the apphcation according to part 4617 0065, subparts 5, 7, and 9 If the comnussioner
approves the apphcation under part 4617 0065, then part 4617.0065, subpart 8, shall
apply. .

E If the commussioner approves an apphcation for an immediate vendor
agreement, then with respect to the immediate vendor agreement, the applicant shall
comply with part 4617.0065, subpart 7, and the commussioner and the apphcant shall
comply with part 4617 0065, subpart 8 The immediate vendor agreement shall expire
on the same expiration date stated on the voided vendor agreement. The immediate
vendor agreement shall be effective no sooner than the effective date of the change of
ownership.
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F Notwithstanding item C, the commussioner shall disapprove an application
for an immediate vendor agreement 1f:

[For text of subitems (1) to (3), see MR ]
Statutory Authority: MS s 144 11, 145 894
History: 29 SR 1202

4617.0067 VENDOR ELIGIBILITY REQUIREMENTS.
[For text of subpart 1, see MR ]
Subp. 2 Location, licensing, and registration requirements.
[For text of wtem A, see MR ]
B. A retail food vendor must
(1) be licensed by all government entities that require a license for the
vendor to be open to the public for busimess, and

(2) be authorized by the United States Department of Agriculture to
accept food stamps

[For text of wtem C, see MR ]
Subp. 3. Minimum in-stock food requirements for retail food vendors.
A A retail food vendor located m a Tier 2 county shall at all times have m
stock and available for purchase, at a mmimum-

(1) except as provided m 1tem D, ten contamers of milk-based powdered
infant formula of the brand, size, and level of mron fortification approved by the
commuissioner under part 4617.0171;

(2) 24 ounces of WIC-allowed plain, dry, infant cereal,

(3) ten gallons of unsweetened, unflavored, WIC-allowed flud cow’s milk
m gallon or half-gallon contamers in any combination of at least two of the following
varleties

(a) skim or nonfat,
(b) one percent milkfat,
(c) two percent milkfat; and
(d) whole;
(4) four pounds of WIC-allowed domestic cheese in packages of at least
one-half pound each, m any combination of at least two varieties;
(5) four one-dozen contamers of WIC-allowed fresh eggs,

(6) three 14- to 16-ounce packages of WIC-allowed dried legumes, which
do not contam any added mgredients,

(7) three 16- to 18-ounce contamers of WIC-allowed peanut butter which
does not contain any other food product such as jelly, jam, or chocolate;

(8) two pounds of WIC-allowed fresh or frozen carrots, or canned carrots
packed m water;

(9) four six-ounce contamers of WIC-allowed canned tuna fish;

(10) 12 contamers of any combination of the following, as long as at least
four contamers are 100 percent citrus juice.
(a) 11 5- to 12-ounce contamers of WIC-allowed pure and unsweet-
ened frozen or nonfrozen concentrate 100 percent juice, or
(b) 46-ounce contamers of WIC-allowed pure and unsweetened 100
percent juice; and
(11) nimne boxes or bags of WIC-allowed cereal m any combmation of at
least five varieties

B. A retail food vendor located in a Tier 1 county shall at all times have m
stock and available for purchase, at a mimmum:
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(1) except as provided m 1tem D, 31 contamers of milk-based concentrat-
ed mfant formula of the brand, size, and level of wron fortification approved by the
commussioner under part 4617.0171, .

(2) except as provided in item D, 15 contamers of milk-based powdered
mfant formula of the brand, size, and level of wron fortification approved by the
commussioner under part 4617.0171;

(3) except as provided n 1item D, ten contamers of soy-based powdered
mfant formula of the brand, size, and level of won fortification approved by the
commussioner under part 4617 0171;

(4) 48 ounces of WIC-allowed plain, dry, mfant cereal,

(5) 15 gallons of unsweetened, unflavored, WIC-allowed fluid cow’s milk
m gallon or half-gallon contamers 1n any combination of at least two of the following
varieties:

(a) skim or nonfat,

(b) 1 percent milkfat,

(c) 2 percent mulkfat, and

(d) whole,
. (6) six pounds of WIC-allowed domestic cheese m packages of at least
one-half pound each, m any combmation of at least three varieties,

(7) six one-dozen contamers of WIC-allowed fresh eggs,

(8) four 14- to 16-ounce packages of WIC-allowed dried legumes, which
do not contamn any added ingredients, -

(9) four 16- to 18-ounce contamers of WIC-allowed peanut butter which
does not contam any other food product such as jelly, jam, or chocolate;

(10) two pounds of WIC-allowed fresh or frozen carrots, or canned
carrots packed in water,

(11) four six-ounce contamers of WIC-allowed canned tuna fish,;

(12) 18 contamers of any combination of the following, as long as at least
six contamers are 100 percent citrus juice*

(a) 11.5- to 12-ounce contamers of WIC-allowed pure and unsweet-
ened frozen or nonfrozen concentrate 100 percent juice, or

(b) 46-ounce contamers of WIC-allowed pure and unsweetened 100
percent juice, and

(13) 12 bozxes or bags of WIC-allowed cereal m any combination of at
least six varieties

[For text of wtem C, see MR ]

D If the vendor has been a vendor for more than six months and, durmg the
most recent six months.-for which data are available, has not redeemed any voucher for
a particular type of infant formula, the vendor does not need to maintam m stock and
available for purchase any of that type of infant formula.

E If a WIC customer requests a prescribed mfant formula approved by the
commussioner under part 4617 0171, the vendor must ensure that the requested formula
18 1n stock and available for purchase at the vendor’s location within one week of the
WIC customer’s request

Subp. 4. Additional requirements. A vendor shall comply with the following
requirements
: [For text of wtems A to D, see MR ]
E A vendor must ensure that no controlling person of the vendor and no
spouse, child, or parent of any controlling person of the vendor:
(1) 1s employed by the Minnesota Department of Health mn connection
with the WIC program,

(2) 15 employed by a local agency m a capacity that allows the employee
access to WIC vouchers, or
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(3) has a direct or indrrect financial interest 1n a local agency.

F At each check-out lane, a vendor must use a cash register that generates
receipts including the date, the total price, and the price of each item received by the
customer.

G The vendor must be open for busmess at least 40 hours each week and
must be open during the busmess hours that the vendor has reported to the WIC
program

Subp. 5 Vendor prices. A retail food vendor’s price for each of the authorized
foods m subpart 3 must not be more than 115 percent of the average price charged by
retail food vendors. The commuissioner shall determme the average price charged by
retail food vendors based on the most recent price information available to the
commisstoner on prices charged by retail food vendors A change in the manufacturer’s
price of an authorized food m subpart 3 1s grounds for the commussioner to change the
commissioner’s calculation of the average price charged by retail food vendors. If the
commisstoner determines that there 1s a religious need for a vendor to charge a specific
price greater than 115 percent of the average price charged by retail food vendors, the
vendor may charge that specific price

Subp. 6 Special requirements for vendor applicants.

A Withm one year immediately preceding the date the commuissioner recerved
the vendor apphcation, and at any time on or after the date the commissioner received
the application, a vendor applicant must not have accepted a WIC voucher when the
vendor applicant did not have a fully executed vendor agreement, unless the voucher
was never pald by the WIC program’s bank

[For text of tem B, see MR ]

C This 1tem applies only to vendor applicants that are not vendors on the

date the commussioner receives the application

(1) The vendor applicant must not have as a controlling person someone
who 1s, or has been, within the year immediately preceding the date the commuissioner
recewves the vendor apphcation, a controlling person of another retail food store or
pharmacy at any location in the United States which

(a) 1s disqualified from a food assistance program, or
(b) withm one year before the date the commissioner received the
vendor application or at any time on or after the date the commussioner recewved the
application, accepted a voucher when the retail store or pharmacy did not have a fully
executed vendor agreement and the voucher was then paid by the WIC program’s
bank.
[For text of subitem (2), see MR ]

(3) Based on criteria approved by the secretary of the United States
Department of Agriculture, the vendor applicant’s likely annual WIC sales must not be
greater than 50 percent of the vendor applicant’s total annual food sales.

D. The vendor apphcant must not have as a controlling person someone who
was, at the time of the WIC disqualification or civil money penalty, a controlling person
of another retail food store or pharmacy at any location m the United States that was
disqualified from the WIC program for six years or more or that received a civil money
penalty m lieu of disqualification from the WIC program for six years or more

E. The vendor apphcant must not have as a controlling person someone who
was, at the time of the food stamp program disqualification or civil money penalty, a
controlling person of another retail food store or pharmacy at any location 1n the
United States that

(1) was permanently disqualified from the food stamp program, or
(2) recewved a civil money penalty m lieu of permanent disqualification
from the food stamp program.

F The vendor applicant must have paid all money, mcluding mterest, owed to
the commussioner under part 4617 0090, subpart 4.
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G The previous owner or owners of the retail food store or pharmacy must
not have transferred 1t to the owner or owners of the vendor applicant in an attempt to
circumvent a WIC sanction.

H. Thus item apphes only to vendor applicants that are vendors on the date
the commussioner receives the application During each 12-month period of the current
vendor agreement, the dollar amount of the vendor apphcant’s WIC sales must have
been 50 percent or less of the vendor apphcant’s total food sales

Statutory Authority: MS s 144 11, 145 894
History: 29 SR 1202

4617.0068 OPERATING REQUIREMENTS.

Subpart 1. Acceptance and pricing of vouchers.

A A pharmacy vendor shall not accept WIC vouchers for any foods other
than infant formula, infant cereal, and juice, unless the pharmacy vendor 1s also a retail
food vendor

B For each voucher accepted by a vendor, the vendor shall ensure that

[For text of subitems (1) and (2), see MR ]

(3) the date that the voucher is accepted 1s inserted on the voucher when
the voucher 1s accepted,

(4) the price of the food purchased with the voucher 1s mserted m the
space provided on the voucher before the WIC customer signs the voucher;

(5) the price mserted on the voucher reflects a discount m the amount of
any store or manufacturer coupons presented by a WIC customer for the food
purchased,

(6) the vendor does not charge the WIC program more for WIC-allowed
food than the vendor’s usual and customary charge to non-WIC customers;

(7) the vendor does not charge the WIC program more than the vendor’s
shelf price for the WIC-allowed food provided to the WIC customer at the tume the
vendor accepts the voucher 1n exchange for the food,

(8) the WIC customer signs the voucher at the time the WIC customer
uses the voucher to obtain food,

(9) the cashier verifies that the signature of the mdividual who signs the
voucher matches an authorized signature on the WIC ID folder;

(10) before deposit 1n ‘the vendor’s bank, the number on the vendor
stamp has legibly been imprinted onto the voucher, and

(11) the voucher does not contamn any alteration of the first-day-to-use
date, last-day-to-use date, or food prescription.

Subp 2 Deposit of vouchers. A vendor shall deposit each voucher 1n the vendor’s
bank withm 60 days of the first-day-to-use date on the voucher, except as provided m
part 4617.0084, subpart 18, item C. The vendor may only deposit mto the vendor’s
account vouchers which were accepted at a check-out lane at the vendor’s business site.
The vendor may not transfer any vouchers accepted by the vendor to anyone else for
depostt 1n an account other than the vendor’s account

[For text of subp 3, see MR ]
Subp. 4 Three-year documentation of purchases.
A. For a mmimum of three years, a vendor shall mamtaimn, in chronological
order
(1) documentation showmg the dollar amount of all food sales by the
vendor, and :

(2) documentation, mcluding receipts or mvoices, showing all purchases
by the vendor while a vendor agreement was m effect of all WIC-allowed foods for
which the vendor accepted one'or more vouchers.
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B All documentation required by this subpart shall specify the quantity, size,
brand, and product name of each WIC-allowed food purchased by the vendor, the date
of purchase, the name and address of the entity from which the purchase was made,
and the date of delivery to the vendor

[For text of item C, see MR ]

Subp. 4a. Three-month documentation of purchases. Durmg normal business
hours, the vendor must have available for immediate review by WIC program represen-
tatives, at the Mmnesota location indicated on the vendor apphcation, the store’s
origmal documentation, mcludmg receipts and imvoices, reflecting all purchases of
WIC-allowed food 1tems by the store durmg the most recent three months before a
request by a WIC program representative to review the documentation.

[For text of subps 5 and 6, see MR ]
Subp 7 Annual training requirements. A vendor shall ensure that:

A a representative of the vendor completes WIC-approved traming on the
WIC program at least once every calendar year; and

B. the representative who completes this trammg conveys all mformation
presented during the traimng to all cashiers of the vendor

Subp. 9. Shelf price surveys. Withm one month of a request by the commussioner,
a vendor shall provide the commuissioner with accurate and complete shelf price survey
mformation m the format requested

Subp. 10. Shelf labels. A vendor shall display in proximity to each WIC-allowed
food a current shelf label provided or approved by the commussioner which indicates
that the food 1tem 1s a WIC-allowed food.

Subp. 11. Receipts. When a vendor accepts a WIC voucher, the vendor must
provide a cash register receipt to the WIC customer. The receipt must include the date,
the total price, and the price of each item recewved by the WIC customer

Subp 12 Coupons. A vendor shall accept store and manufacturer’s coupons for
food purchased by a WIC customer.

Subp 13 Bank account information. If the commissioner has provided notice
under part 4617 0090, subpart 1a, and if there i1s a change in the vendor’s bank name,
bank routing number, or bank account number for the account to which the vendor
deposits WIC vouchers, the vendor shall promptly inform the commissioner m writmg
of the change

Subp 14. Purchase of infant formula. A vendor shall only purchase mfant formula
from the entities on the [ist mamtamed by the commussioner under section
17(h)(8)(A)(1x) of the Chuld Nutrition Act of 1966, codified at United States Code, title
42, section 1786(h)(8)(A)(1x), as amended

Subp. 15. Volume of WIC sales. A vendor’s annual revenue from WIC sales may
not be greater than 50 percent of the vendor’s annual revenue from the sale of all food
items

Statutory Authority: MS 51441 1, 145 894
History: 29 SR 1202

4617.0070 VENDOR STAMPS.
[For text of subpart 1, see MR ]

Subp. 1a Returning vendor stamp. If a vendor 1s disqualified or termmated under
part 4617 0084, the vendor must return the vendor stamp to the commissioner no later
than five days after the effective date of the disqualification or termination. In addition,
the vendor must return the vendor stamp to the commusstoner within five days after the
earlier of (1) the date that the vendor permanently closes the busmess, (n) a change of
ownership of the vendor, or (m) the expwation of the vendor’s current vendor
agreement 1if the vendor’s apphcation 1s disapproved or 1if the vendor agreement ends
and no subsequent agreement for that vendor is executed
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[For text of subp 2, see MR ]
Statutory Authority: MS s 144 11, 145 894
History: 29 SR 1202

4617.0075 VENDOR AGREEMENTS.

A duly authorized agent of a retaill food store or pharmacy which has been
approved to be a vendor shall sign and date a vendor agreement A separate vendor
agreement must be signed for each vendor, except that all vendors with identical
ownership may elect to be mcluded 1n one vendor agreement. A vendor agreement
must contam.

A the names and addresses of all vendors included 1n the vendor agreement;
B. the method by which the agreement must be terminated;
C. terms that are consistent with this chapter and Code of Federal Regula-
tions, title 7, section 246 12, paragraph (h), as amended,
[For text of item D, see MR |
E an ending date that is not more than three years beyond the beginning
date. \
Statutory Authority: MS s 144 11, 145 894
History: 29 SR 1202

4617.0080 MONITORING VENDORS.

The commussioner shall monitor vendors accordmg to the Code of Federal
Regulations, title 7, section 246 12, paragraph (j), as amended.

Statutory Authority: MS s 144 11, 145 894
History: 29 SR 1202

4617.0084 VENDOR SANCTIONS.

Subpart 1. Notice of violation. If a violation described m subpart 7, 8, 9, 12, 13,
13a, or 19 does not result m disqualification or a civil money penalty, the commussioner
shall mail or deliver to the vendor a notice of violation

Subp 2 Permanent disqualification. The commissioner shall permanently disquali-

fy a vendor if any controlling person of the vendor 1s crimmally convicted of either.
A. buying or selling one or more vouchers for cash, or

B selling any firearms, ammunition, explosives, or controlled substances, as

defmed under the federal Controlled Substances Act, United States Code, title 21,
section 802, clause (6), as amended, for one or more vouchers.

Subp 3 Six-year disqualification. Except as provided in subparts 15 and 16, the
commissioner shall disqualify a vendor for six years if the vendor-
A buys or sells one or more vouchers for cash; or
B sells any firearms, ammunition, explosives, or controlled substances, as
defined under the federal Controlled Substances Act, United States Code, title 21,
section 802, clause (6), as amended, for one or more vouchers.

[For text of subp 4, see MR ]

Subp 5 Redeeming vouchers in excess of inventory. Except as provided in
subparts 15 and 16, the commussioner shall disqualify a vendor for three years if, on two
occasions within any two-year period, the vendor claims reimbursement for the sale of
an amount of a specific supplemental food item during a month and the amount
claimed exceeds the store’s documented mventory of that supplemental food item by at
least 15 umts for the month The two occasions may be established during a single
review of inventory records and may imvolve two different food items during the same
month, two different food items during two different months, or one food item during
two different months

Copyright © 2006 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA RULES 2006
4617.0084 WIC PROGRAM 152

[For text of subp 6, see MR ]
Subp 7. Providing credit or nonfood item.

A Except as provided in subparts 15, 16, and 19, the commuissioner shall
disqualify a vendor for three years if, twice withm any two-year period, the vendor
provides credit, other than a ram check, or provides a nonfood item, other than any
alcohol, alcoholic beverage, tobacco product, cash, firearms, ammunition, explosives, or
controlled substances, as defmed under the federal Controlled Substances Act, United
States Code, title 21, section 802, clause (6), as amended, 1n exchange for a voucher

B Except as provided m subparts 15, 16, and 19, the commissioner shall
disqualify a vendor for three years if, four times within any two-year period, the vendor
provides a rain check m exchange for a voucher

Subp. 8 Overcharging and charging for food not received.

A This subpart applies to violations under subttems (1) and (2) The violation
described m subitem (1) 1s distinct from the violation described in subitem (2) and 1s
accumulated separately to determine the number of violations.

(1) a vendor overcharge, and

(2) charging the WIC program for WIC-allowed food not received by a
WIC customer

B Except as provided in subparts 15, 16, and 19, the commussioner shall
disqualify the vendor for three years if the vendor commuts a violation under item A
twice within any two-year period and if*

(1) for each violation, the price the WIC program paid the vendor for the
voucher was $2 or more greater than the correct price for the voucher; and

(2) each violation involved any of the following circumstances:

(a) no price was entered on the voucher at the time 1t was accepted
by the vendor,

(b) the price on the voucher was at any time altered to reflect a price
higher than ‘the price origmally entered on the voucher;

(c) the price the WIC program paid the vendor for the voucher was
more than 20 percent greater than the correct price for the voucher;

(d) no receipt was provided at the time the voucher was accepted by
the vendor;

(e) the price for any of the WIC-approved food items obtained with
the voucher was not displayed for easy viewing or marked on the food, or

(f) the cashier or other store representative asked the WIC customer
for any ident:fication other than the WIC ID folder.

C. Except as provided 1n item B and subparts 15, 16, and 19, the commuission-
er shall disqualify the vendor for three years if the vendor commuits a violation under
item A three times within any two-year period and if, for each violation, the price the
WIC program paid the vendor for the voucher was $2 or more greater than the correct
price for the voucher

D Except as provided m items B and C and subparts 15, 16, and 19, the
comnussioner shall disqualfy the vendor for three years if the vendor commits a
violation'under item A four times within any two-year period.

Subp. 9 Providing unauthorized food.

A A vendor shall not provide unauthorized food

B. Except as provided mn subparts 15, 16, and 19, the commussioner shall
disqualify the vendor for one year if the vendor violates item A twice withm any two-
year period and each violation involved providmg unauthorized food m exchange for

any of the infant formula Iisted on the voucher, other than substituting another infant
formula with the same level of iron fortification.

Copyright © 2006 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA RULES 2006

153 WIC PROGRAM 4617.0084

C. Except as provided mn item B and subparts 15,16, and 19, the commussion-
er shall disqualify the vendor for one year if the vendor violates item A four times
withm any two-year period.

. [For text of subp 10, see MR ]
Subp 11. One-year dlsquallficatlon for one violation.

A The commuissioner shall disqualify a vendor 1f, durlng any 12-month period
withm the last three years, the dollar amount of the vendor’s WIC sales was greater
than 50 percent of the vendor’s total food sales o

B. Except as provided m subpart 15, the commussioner shall disqualify the
vendor for one year if*

(1) the vendor provides false or misleading material informatton on any
document submutted to the commussioner;

(2) a controlling person of the vendor commuts a business-related viola-
tion, unless the busmess-related violation results 1n permanent disqualification under
subpart 2,

(3) the:vendor fails to provide as required, by the deadline and m the
manner specified by the commussioner, documentation requested by the commaissioner
under part 4617.0068, subpart 4 or 5;

(4) the real estate where the vendor’s business 18 located 1s not owned or
leased by one or more controlling persons of the vendor; '

(5) during an on-site inspection, the vendor fails to allow the commission-
er access to any voucher located on the vendor’s premises or to any cash register or
other area of the vendor’s premises where vouchers may be located, or

(6) the vendor violates part 4617 0068, subpart 14

Subp. 12. One-year disqualification for two violations.

A This subpart apphes to the violations described m subitems (1) to (6)
Violations described in each subitem are accumulated separately to determme the
number of violations. '

. [For text of subiems (1) and (2), see MR ]
(3) altering the first-day-to-use date, last-day-to-use date, or food pre-
scription on a voucher -or signmg a voucher that the vendor has -accepted without a
signature, v o : .
(4) offering an incentive for a WIC customer to redeem a voucher at the
vendor’s busmess site or advertising that the vendor would provide such an mcentive;
(5) allowing a WIC customer to return or exchange any mfant formula
bought with a voucher, unless the customer 1s exchanging mfant formula that 1s expired
or damaged food for the 1dentical size, type, brand, and level of iron fortification, and

(6) the vendor fais to provide as required, by the deadline and in the
manner specified by the commissioner, documentation requested by the commussioner
under part 4617 0068, subpart 4a.

. [For text of tem B, see MR |
Subp 13. Six-month disqualification for two violations.

A This subpart apphes to the violations described m subitems (1) to (5)
Violations described 1n each subitem are accumulated separately to determine the
number of violations

[For t;axt of subitems (1) to (3), see MR ]
(4) except as provided m subpart 12, item A, siubitem (5), allowng a

customer to return or exchange any food bought with a voucher, unléss the customer 1s
exchangmg expired or damaged food for the identical size and type of food; and

(5) acceptmg a voucher on which the last-day-to-use date first-day-to-use
date, or food prescription has been altered

’
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B Except as provided in subpart 15, the commussioner shall disqualify the
vendor for six months if the vendor commuts a violation under item A twice within any
two-year period

Subp 13a. Three-month disqualification for three violations.

A This subpart applies to the violations described m subitems (1) to (4)
Violations described 1n each subitem are accumulated separately to determine the
number of violations

(1) failing to verify that the signature of the individual who signs the
voucher matches an authorized signature on the WIC ID folder;

(2) failing to accept a manufacturer’s coupon for any food obtamed by a
WIC customer 1n exchange for a WIC voucher or failing to discount the price mserted
on the voucher by the amount of the coupon,

(3) failing to provide to a WIC customer a cash register receipt that
mcludes the date, total price, and price of each item purchased by the WIC customer,
and

(4) failing to provide the commuissioner with accurate and complete shelf
price survey mformation within one month of a request by the commussioner.

B. Except as provided m subpart 15, the commussioner shall disqualify the
vendor for three months if the vendor commuts a violation under item A three times
within any two-year period.

Subp 14. [Repealed, 29 SR 1202]
Subp. 14a. Written warnings; termination.
A The commussioner shall termmate a vendor agreement 1f

(1) the commussioner disqualifies the vendor, or

(2) termunation of the vendor agreement 1s required under part
4617.0066, subpart 2.

B. If a vendor commuits a violation under subrtems (1) to (12), the commus-
sioner shall issue a written warning to the vendor. The vendor must correct the
violation within 15 days after the vendor recewves the warning If the vendor fails to
correct the violation or commuts the same violation at any time more than 15 days but
less than six months after receving the written warmng, the commuissioner shall
terminate the vendor agreement. The commussioner shall 1ssue a written warning if the
vendor:

(1) violates part 4617 0067, subpart 4, item A, B, C, D or E, or 5; or
4617.0068, subpart 4a,

(2) 1s a retail‘food vendor and any hcense or authorization required
under part 4617 0067, subpart 2, item B, 1s suspended or revoked or 1s not renewed;

(3) 1s a pharmacy vendor and the vendor’s Minnesota Board of Pharmacy
registration 1s suspended or revoked or 1s not renewed;

(4) with respect to two or more food 1tems, fails to ensure that the price
charged for each WIC-allowed food stocked by the vendor 1s displayed for easy viewing
or marked on the food; "

(5) 1s a retail food vendor that fails to mamtamn the required mmimum
stock under part 4617.0067, subpart 3;

(6) on two occasions, fails to ensure that a prescribed infant formula 1s 1n

stock and available for purchase withm one week of a WIC customer’s request under
part 4617.0067, subpart 3, item E; -

(7) fails to ensure that a representatwe of the vendor receives WIC-
approved trainmg at least once every year,

(8) fails to make full payment to the:commissioner within 120 days of a
request by the commussioner under part 4617 0090, subpart 4,

Copyright © 2006 Revisor of Statutes, State of Minnesota. All Rights Reserved.



MINNESOTA RULES 2006

155 WIC PROGRAM 4617.0084

(9) has mn stock and available for purchase any expired infant formula of
the brand and level of won fortification approved by the commissjoner under part
4617 0171; . .

(10) 1s a pharmacy vendor, 1s not also a retail food vendor, and accepts a
WIC voucher for any foods other than infant formula, mnfant cereal, and juice;

(11) fails to be open for busmess during the busmess hours that the
vendor has reported to the WIC program, or

(12) fails to provide to the commussioner by the apphcable deadline the
corrective action plan required under subpart 15, item G

Subp. 15 Inadequate participant access; corrective action plan.

A Before disqualifying a vendor under any subpart except subpart 2 or 11,
item A, the commissioner shall determme whether disqualification of the vendor would
result m madequate participant access, unless under subpart 16, item C, the vendor 1s
not eligible for a civil money penalty mstead of disqualification.

[For text of wtems B and C, see MR]

D If the commissioner determines under this part that disqualification of the
vendor would result in 1nadequate participant access, then mstead of disqualifying the
vendor, the commussioner shall, except as provided m 1tem F and m subpart 16, item C,
impose on the vendor one or more civil money penalties

[For text of subitems (1) and (2), see M R ]

(3) For each violation described subparts 11, item B, and 12 to 14a, the
cvil money penalty 1s $700 or the average monthly amount of the vendor’s WIC
redemptions durmg the most recent 12 months for which voucher redemption informa-
tion 1s available for the commussioner’s review, whichever 1s less.

(4) The total amount of all civil money penalties imposed for violations
mvestigated as part of a smgle investigation shall not exceed $40,000

[For text of tems E and F, see MR ]

G If the commussioner mmposes a civil money penalty on a vendor, the
commussioner shall also require the vendor to create and imiplement a corrective action
plan to prevent future violations The corrective action plan must be m writing. The
vendor must provide the corrective action plan to the CommIsSIOner no later than 30
days after the date of the notice of assessment '

Subp 16 Second and subsequent sanctions.

A. For the purpose of this subpart, “federally mandated sanction” means any
disqualification or civil money penalty assessed based on this subpart or the violations
described m subparts 3 to 9 and 19

[For text of items B and C, see MR ]
Subp 17 Multiple violations.

A If, during a smgle mvestigation, a vendor commits multiple violations that
warrant disqualification, then-

[For text of subitems (1) and (2), see M R]

(3) if disqualification under subparts 2 to 9, 10, item A, or 19 1s not
upheld on appeal and the vendor has also committed one or more violations warranting
disqualification under subpart 10, item B, or subparts 11 to 14a, the commussioner shall
disqualify the vendor for the period corresponding to the most serious violation
described m subpart 10, item B, or subparts 11 to 14a, except as provided in subpart 15

B. For the purpose of this subpart, a violation warrantmg disqualification that
18 described 1 subparts 2 to 9; 10, item A, or 19 shall be considered more serious than
any violation warranting disqualification that 1s described m subpart 10, item B, or m
subparts 11 to 14a.
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Subp 18. General provisions.

A Except for a violation of subpart 2, a vendor commuts a violation of this
part if any controlling person, employee, or agent of the vendor commutted the
described conduct .

B The commuissioner shall notify a vendor m wrltmg of the vendor’s disqualrfi-
cation and of the vendor’s termmation The written notice shall mclude all mformation
required by federal regulations If a disquahfication 1s based on subpart 2, the
disqualification shall be effective on the date the vendor receives the written notice of
disqualification. If a disqualification 1s based on any subpart other than subpart 2, the
disqualification shall be effective 30 days after the date the written notice of disqualifi-
cation 1s mailed. If a termmation 1s based on subpart 14a, item A, subitem (1), the
termmation shall be effective on the same date that the disqualification 1s effective If a
termnation 1s based on subpart 14a, item B, the termination shall be effective 30 days
after the date the written notice of termmation is mailed.

C A retail food store or pharmacy that has been disqualified or terminated
must deposit each voucher m the store’s or pharmacy’s bank account by the earlier of.

(1) 60 days after the first-day-to-use date on the voucher; or
(2) five days after the effective date of the disqualification or termination

D After expiration of the disqualification period, a disqualified vendor may
apply for WIC vendor authorization A retail food store or pharmacy that has been
termunated but not disqualified as a WIC vendor may apply for WIC vendor authornza-
tion no sooner than two months after the effective date of the termmation, except that
a retail food vendor termmated under part 4617.0066, subpart 2, may apply for an
mmmediate vendor agreement under part 4617.0066, subpart 3.

E A vendor may not termunate the vendor’s WIC vendor agreement or
otherwise withdraw from the WIC program imnstead of disqualification The expiration
or termmation of the vendor agreement shall not affect the commissioner’s duty to
disqualify the vendor and shall not affect the vendor’s right to appeal the disqualifica-
tion under part 4617 0100

F. If a violation mvolves a vendor’s acceptance of a voucher, the violation
occurs on the date the vendor accepts the voucher

G If a vendor provides food m exchange for a voucher under circumstances
where the vendor informs the WIC customer that the customer may return the food for
cash or a nonfood item and if the WIC customer subsequently does return the food for
cash or a nonfood 1tem, the vendor shall be sanctioned m the same way as 1f the vendor
had provided the cash or nonfood item directly to the WIC customer m exchange for
the voucher.

Subp. 19. Previous history of disqualification. Notwithstanding subparts 7to 9, if a
vendor was 'previously disqualified under this subpart or subparts 3 to 10, and if any
controlling person of the vendor was a controliing person at the time of the previous
disqualification, except as provided m subparts 15 and 16, the commussioner shall
disqualify the vendor for

A three years 1if, twice withm any two-year period, the vendor, 1n exchange for
a WIC voucher, provides credit other than a rain check or provides a nonfood item
other than any alcohol, alcoholic beverages, tobacco products, cash, firearms, ammuni-
tion, exploswves, or controlled substances, as defined under the federal Controlled
Substances Act, United States Code, title 21, section 802, clause (6), as amended,

B three years if the vendor commuits a vendor overcharge twice within any
two-year period;

C three years If, twice withm any two-year penod the vendor charges the
WIC program for WIC-allowed food not recerved by a WIC customer; and

D one year if the vendor provides unauthorized food twice withm any two-
year period.

Statutory Authority: MS s 144 11, 145.894
History: 29 SR 1202
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4617.0088 MAXIMUM PRICES OF VOUCHERS.

Subpart 1. Calculation of maximum prices. Beginning no sooner than June 17,
2005, the commussioner shall calculate a maximum price:for each computer-generated
voucher The maximum price shall not be printed on the voucher. The maximum price
shall be the sum of the maximum prices of all products on the voucher The maximum
price for each food product, other than special infant formula, shall be 115 percent of
the average price of the food product. The commissioner shall compute’an average
price for each food product hsted on a voucher, other than special infant formula,
based on the most recent vendor price survey mmformation available to the commussion-
er. The maximum price for each special infant formula 1s 130 percent of the
manufacturer’s hst price for that special infant formula.

Subp 2 Changing maximum prices. A change in the manufacturer’s price of an
apphcable WIC-allowed food item shall be grounds for the commissioner to change the
maximum price of a food product computed under subpart 1

Subp 3 [Repealed, 29 SR 1202] '

Statutory Authority: MS s 144 11, 145894~

History: 29 SR 1202 e

4617.0090 REJECTION OF VOUCHERS AND REIMBURSEMENT BY VENDORS.
Subpart 1 Return without payment. The bank which processes WIC vouchers on
behalf of the commussioner shall return a voucher to a vendor w1thout payment 1f:
A. the voucher 1s not stamped with a vendor stamp;
B the voucher 1s stamped with a vendor stamp which 1s illegible,
C the voucher 1s not signed by a WIC customer;

D the space provided on the voucher for the price of the food purchased 1S
left blank by the vendor,

E. there 1s no first-day-to-use or Iast—day—to-use date on the voucher;

F. the commissioner has placed a.stop-payment order on the voucher,

G the date that the WIC customer used the voucher to obtam food 1s before
the first-day-to-use date or after the last-day-to-use date on the voucher;

" H the vendor deposits the voucher before the first-day-to-use date on the
voucher; -

. L the vendor does not mitially deposit the voucher 1n the vendor’s bank by the
earlier of ‘
(1) 60 days after the flrst—day—to—use date on the voucher, or
(2) five days after the effective date of the vendor’s disqualification or
termination,
J the voucher was returned to the vendor under item A or B and the vendor
does not redeposit the voucher in the vendor’s bank by the earlier of*

(1) 90 days after the first-day-to-use date on the voucher, or
(2) five days after the effective date of the vendor’s dlsqualiﬁcatlon or
termination, ' ‘
K the first-day-to-use date, last -day-to-use date, or food prescrlptlon on the
voucher has been altered,’or ' o+
L the voucher 1s stamped with a vendor stamp other than a vendor stamp
1ssued to the vendor by the commussioner under part 4617 0070
Subp. 1a Return with credit. Before this subpart applies, the commussioner shall
gwve at least two months’ written notice to vendors If the price of the food purchased
with a voucher exceeds the maximum price calculated by the commissioner for that
voucher under part 4617 0088, subpart 1, the bank that processes WIC vouchers on
behalf of the commussioner shall*

A. return the voucher to the vendor,
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B. not pay the price hsted on the voucher;

C credit the vendor 1 an amount equal to the maximum price calculated by
the commussioner for that voucher under part 4617 0088, subpart 1, and

D notwithstanding item C, not credit the vendor n any amount if the bank is
unable to credit the vendor because of the vendor’s faillure to comply with part
4617.0068, subpart 13, or failure to provide accurate mformation on the vendor’s most
recent vendor application

Subp 2 Payment of rejected vouchers.
[For text of item A, see MR ]

B A voucher returned to a vendor under subpart 1, item D or E, or for a
reason not authorized by this part, may be submutted by the vendor to the commission-
er for payment 1f:

(1) the voucher 1s received by the commuissioner not more than 120 days
after the first-day-to-use date on the voucher; and

(2) for a voucher returned to the vendor under subpart 1, item D, the
vendor mserts the correct price and provides to the commissioner documentation
showing that the vendor had failed to msert the correct price due to madvertent error,
oversight, or some other reason not inconsistent with the purposes of this chapter

Subp 2a. Bank fees. The comm;séloner 18 not liable for any bank fees mcurred by
a vendor. B '

Subp 3 [Repealed, 29 SR 1202]

Subp 4. Vendor liability. A vendor shall pay to the commussioner, within 30 days
of a request by the commussioner, the amount of any overcharges paid by the
commissioner to the vendor, the amourit paid by the commissioner to the vendor mn
excess of the maximum price of the voucher calculated under part 4617 0088, subpart 1,
the amount erroneously paird by the commussioner to the vendor for a voucher that
should have been returned to the vendor without payment according to subpart 1, all
money paid by the commissioner to the vendor for food items not receved by a WIC
customer, all money paid by the commussioner to the vendor for products other than
WIC-allowed foods, and all money paid by the commissioner to the vendor for
vouchers accepted by the vendor while there was not in effect a WIC vendor agreement
for the vendor If the vendor does not pay these amounts within 90 days of the initial
request by the commissioner, then, in addition to any other sanction specified mn this
chapter, the vendor must pay mterest to the commissioner computed mn the same
manner that mterest on judgments 1s computed under Minnesota Statutes, section
549 09.

[For text of subp 5, see MR ]

Statutory Authority: MS s 144 11, 145 894

History: 29 SR 1202

4617.0100 APPEALS BY VENDORS, LOCAL AGENCIES, AND APPLICANTS.

Subpart 1 Procedures. .

A A local agency, local agency applicant, vendor, or vendor applicant agamst
whom the commissioner takes adverse action that affects participation i the WIC
program may appeal the action, except that the following actions by the commuissioner
are not subject to appeal

(1) a notice of violation under part 4617 0084 1s not subject to appeal
unless the wviolation results m the vendor’s disqualification, the termmation of the
vendor agreement, a civil money penalty imposed on the vendor, or demial of the
vendor’s reauthorization apphcation;

(2) disqualification under part 4617.0084, subpart 10, item A,

(3) the commussioner’s determmation of whether disquabfication would
result in inadequate participant access under part 4617.0084, subpart 15; or
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i (4) the commissioner’s return of an apphcation to a vendor apphcant
under part 4617 0065, subpart 3, item C or E, or 4617 0066, subpart 3, item B

" The demial of a vendor application for the vendor applicant’s failure to meet the
requirément of part 4617 0067, subpart 6, item 'C, subitem (3), 1s subject to appeal The
validity and appropriateness of the criteria referenced n part 4617 0067, subpart 6,
item C, subitem (3), are not subject to administrative review.

B. An appeal must be m wiiting and be received by the commissioner not
more than 30 days after notice of adverse action was inailed. An appeal by a local
agency, local agency apphcant, vendor, or vendor apphcant must be decided according
to this part, parts 1400.5100 to 1400 8401; Mmnesota Statutes, sections 14.57 to 14 62,
and Code of Federal Regulations, title:7, section 246.18, as amended. Expiration of a
contract or agreement with a local agency or vendor 1s not subject to appeal.

C All appeals by local agencies and docal agency apphcants are subject to full
administrative reviews under item D. Appeals by vendors and vendor applicants are
subject to full admiistrative reviews under item D, except that appeals of the following
actions by the commissioner are subject to abbrev1ated admmistrative reviews under
item E “

(1) demal of authorization based on the vendor applicant’s failure to
comply with part 4617 0067, subpart 6, item B, C, subitems (1), units (a) and (c), and
(2), D; or E, subitem (1),

(2) termmation of a vendor agreement under part 4617 0066, subpart 2,
and . -

(3) disqualification of a vendor under part 4617 0084, subpart 2 or 10,
item B a .

D Full administrative reviews shall be conducted under the contested case
provisions of the Mmnesota Administrative Procedures Act, Minnesota Statutes,
chapter 14, and rules adopted thereunder The commissioner shall provide an appellant
not less than ten days’ advance written notice of the time and place of a hearmg The
appellant must be given one opportunity to request that a hearmg date be rescheduled.

E Abbreviated administrative reviews shall be conducted in writmg, without,a
hearing, according to the following procedures

(1) The commussioner shall appomt a, decision maker who had no
volvement m the mitial determmation to take adverse action’ agamst the vendor

(2) After receving the appellant’s appeal, the,decision maker shall notify
the appellant and the WIC program who the decision maker 1s and shall require the
WIC program to mail to the appellant and provide to the decision maker a letter
setting forth the WIC program’s basis for the action being appealed, attaching copies of
any supporting documentation, The appellant shall then have 30 days to serve on the
WIC program and file with the decision maker a written response to the WIC
program’s letter, along with any documentation to support the response. The appellant
and thé WIC program may be, but need not be, represented by counsel.

(3) The decision maker shall determme whether to uphold the WIC
program’s action based solely on whether the WIC program has correctly apphed
federal and state statutes, rules, regulations, pohcies, and procedures governing the
WIC program, accordmg to the mformation provided to the appellant concerning the
cause for the adverse action and 'the appellant’s response. The decision maker shall
notify the WIC program and the appellant in writing of the decision maker’s determs-
nation, including the basis for the determination. If the decision maker is unable to
make a determmation on the basis of the mformation filed, the decision maker shall
notify the WIC program and the appellant that the procedures described m item D
should be followed 1n connection with the appeal

Subp. 2. Judicial review. A local agency, local agency applicant, vendor, or vendor
apphcant aggrieved by the decision of the commussioner or other decision maker on an
appeal 15 entitled to a judicial review of the decision under Mmnesota Statutes, sections
14.63 to 14.69.
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Subp 3 Burden of proof. A local agency applicant or vendor applicant that
appeals the commussioner’s denial of an application to participate has the burden of
provmg the facts at 1ssue by a preponderance of the evidence When a local agency or
vendor appeals a disquahfication or other sanction, the commussioner has the burden of
proof.

Statutory Authority: MS s 144 11, 145.894

History: 29 SR 1202

4617.0121 TRANSITION PERIOD.

Subpart 1. [Repealed, 29 SR 1202]

Subp. 2. Applications. If the commissioner has received but has neither approved
nor demed a vendor application before April 25, 2005, the commussioner shall approve
the application if the apphcant complies with all requirements m effect before April 25,
2005 If the commussioner approves this application, the resultmg vendor agreement
shall reflect the requirements 1 effect on April 25, 2005, and shall have an endmg date
of March 31, 2008.

Statutory Authority: MS s 144 11, 145 894

History: 29 SR 1202,

4617.0171 INFANT FORMULA APPROVAL PROCESS.

In accordance with Code of Federal Regulations, title 7, section 246 16a, as
amended, the commussioner shall sohcit bids and approve for purchase usmg WIC
vouchers one or more brands, sizes, types, and levels of iron fortification of milk-based
1ron fortified mfant formula and soy-based 1ron fortified infant formula The nutritional
content, size, and packaging of each approved brand, size, type, and level of iron
fortification of mnfant formula must be consistent with Code of Federal Regulations,
title 7, section 246 10(c), as amended

Statutory Authority: MS s 144 11, 145894

History: 29 SR 1202 .

4617.0176 APPROVAL PROCESS FOR WIC FOODS OTHER THAN INFANT FOR-
MULA.

Subpart 1 Approval process The commussioner shall approve for purchase using
WIC vouchers.

A. food 1tems within’ each food product m part 4617.0067, subpart 3, item A,
subitems (2) to (11), and

B. any other food item permutted under Code of Federal Regulations, title 7,
part 246, as amended, other than infant formula, if the commussioner determines that
there 1s a nutritional need for participants to obtam such food item

Subp. 2 Approval criteria. At least once every three years, the commusstoner shall
determine which food items withm each food product to approve for purchase using
WIC vouchers.
A. For food products m part 4617 0067, subpart 3, item A, subitems (2) to
(10), the commissioner’s determmation must be based on the followmg factors
[For text of subitem (1), see MR ]
(2) whether the food 1tem meets the nutritional requirements of Code of
Federal Regulations, title 7, section 246 10(c), as amended,
[For text of subitems (3) and (4), see MR ]

B For food products in part 4617 0067, subpart 3, item A, subitem (11), the
commussioner’s determination must be based on the factors 1n item A, subitems (1) to
(4), and the following factors-

[For text of subitems (1) to (3), see M.R.]
. [For text of subps 3 to 5, see MR ]
Statutory Authority: MS s 144 11; 145 894
History: 29 SR 1202
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