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CHAPTER 2620 
DEPARTMENT OF COMMERCE 

DECEPTIVE ACTS AND PRACTICES 
NOTE: Pursuant lo Laws of Minnesota 1983. chapter 289. sections 23 and 24. this chapter of Minnesota Rules is to be 

administered by the attorney general. 
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MERCHANDISE. 

2620.0100 DEFINITIONS. 

Subpart 1. .Scope. As used in this chapter, unless otherwise specified, the 
following terms have the meaning given them. 

Subp. 2. Advertisement. "Advertisement" means any oral, written, or 
graphic statement or representation made by a seller and includes, without 
limitation, statements and representations contained on any label, tag, or sign 
attached to, printed on, or accompanying merchandise or printed in a catalog or 
any other sale literature, brochure, or circular. 

Subp. 3. Merchandise. "Merchandise" means any objects, wares, goods, 
commodities, intangibles, real estate, or services. 

Subp. 4. Price comparison. "Price comparison" means the direct 
comparison in any advertisement of a seller's current price for merchandise with 
any other price for such merchandise, or the making of other price reduction 
claims, statements of value, or savings claims with respect to such merchandise, if 
expressed in dollars, cents, fractions, or percentages. 

Subp. 5. Rain check. "Rain check" means a guarantee of a consumer's 
entitlement to purchase advertised merchandise at an advertised price. 

Subp. 6. Regular price. "Regular price" means the price, in the same 
quantity, quality, and with the same service at which the seller of the 
merchandise has sold the merchandise for a reasonably substantial period of 
time, in the recent, regular course of his business. A price is not a regular price 
unless it is based on a price which does not exceed the seller's cost plus normal 
markup regularly used by him in the sale of such merchandise in the regular 
course of business. 

Subp. 7. Regular quality. "Regular quality" means the quality level at 
which the seller of the merchandise has sold the merchandise for a reasonably 
substantial period of time in the recent, regular course of his business. 

Subp. 8. Sale. "Sale" means any sale, offer for sale, or attempt to sell any 
merchandise for consideration. 

Subp. 9. Seller. "Seller" means a person engaged in the sale of 
merchandise and includes individuals, corporations, partnerships, associations, 
and any other form of business organization or entity, and any agent, employee, 
salesman, partner, officer, director, member, stockholder, associate, trustee, or 
cestui que trust thereof. 

Statutory Authority: MS s 45.16 subd 2 
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1685 DECEPTIVE ACTS AND PRACTICES 2620.0300 

2620.0200 SCOPE AND PURPOSE. 
This chapter is promulgated and adopted pursuant to Minnesota Statutes 

1973, section 45.16, subdivision 2, and are promulgated to assist consumers and 
businessmen by: defining with reasonable specificity acts and practices which 
violate Minnesota Statutes 1973, section 325.79; protecting consumers from 
persons who engage in deceptive acts and practices; and encouraging the 
development of fair consumer sales practices. 

These rules shall not apply to the sale of merchandise sold for the purpose 
of resale in the regular course of business. 

These rules shall not apply to the sale of merchandise usually and 
customarily sold at a price arrived at through bargaining rather than at a regular 
price or where there may be a regular price, but where other material factors 
such as quantity, quality, or size are arrived at through bargaining. 

The enactment of specific rules defining certain practices by named classes 
of persons which violate Minnesota Statutes 1973, section 325.79, shall not be 
construed to preclude the application of that section to any other practices by 
any person which may be in violation of that section. 

Statutory Authority: MS s 45.16 subd 2 

2620.0300 USE OF THE WORD "FREE." 
Use of the word "free." 

A. It shall be a deceptive act or practice for a seller to advertise "free" 
merchandise in connection with the sale of other merchandise except in 
conformity with this part. When the consumer is told that merchandise is free 
to him if other merchandise is purchased, the word "free" indicates that he is 
paying nothing for the "free" merchandise and no more than the regular price 
for the other merchandise. A consumer has a right to believe that the seller will 
not directly and immediately recover, in whole or in part, the cost of the "free" 
merchandise by marking up the price of the merchandise which must be 
purchased by substitution of inferior merchandise, or otherwise. It is the express 
intent of this part to prohibit the practice of advertising or offering merchandise 
as "free" when, in fact, the cost of the "free" offer is passed on to the consumer, 
in whole or in part, by raising the price of the merchandise that must be 
purchased in connection with the "free" offer or by decreasing the quality or 
quantity of merchandise that must be purchased in connection with a "free" 
offer. 

B. "Free," as used in this part, includes the use of such words and terms 
as "bonus," "gift," "free-of-charge," "prize." "absolutely without charge," "buy 
one, get one free," "two-for-one sale," "one cent sale." "50 percent off with 
purchase of two," and words of similar import or meaning, which would 
reasonably lead a person to believe that he may receive something of value, 
entirely or in part, without a requirement of compensation. "Free." as used in 
this part, does not include a bona fide quantity discount. 

C. When using the word "free" in connection with the sale of 
merchandise, all the terms, conditions, and obligations upon which receipt and 
retention of the "free" merchandise are contingent shall be set forth clearly and 
conspicuously. In the case of oral statements or representations, such terms, 
conditions, and obligations shall be stated orally at the outset of the offer. In 
the case of written statements or representations, such terms, conditions, and 
obligations shall be printed in a type size no smaller than the predominant type 
size used in the body of the ad and shall appear in immediate conjunction with 
the offer of "free" merchandise. Disclosure of the terms of the offer set forth in 
a footnote of an advertisement to which reference is made by an asterisk or other 
symbol placed next to the offer shall not constitute adequate disclosure. A 
notice of the existence of a "free" offer on the main display panel of a label or 
package is not precluded under this part if: 
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(1) the notice does not constitute an offer or identify the 
merchandise being offered "free"; 

(2) the notice informs the customer of the location, elsewhere on 
the package or label, where the disclosures required by this part may be found; 

(3) no purchase or other material affirmative act is required in 
order to discover the terms and conditions of the offer; and 

(4) the notice and offer are not otherwise deceptive. 
D. It is a deceptive act or practice for a seller to offer "free" 

merchandise when the price of other merchandise required to be purchased 
exceeds the seller's regular price. 

E. No "free" offer shall be made in connection with the introduction 
of new merchandise offered for sale at a specified price unless: 

(1) the offerer will discontinue the offer within 90 days after the 
"free" offer is first stated or specifies the duration of the "free" offer and will 
discontinue the offer at the specified date which date shall in no event be more 
than six months after the "free" offer is first stated; 

(2) the offerer will commence selling the merchandise promoted, 
separately, at a price no less than the price at which it was promoted with the 
"free" offer; and 

(3) the offerer will continue to sell the merchandise for a reasonable 
period of time after the termination of the "free" offer at a price no less than the 
price at which it was promoted with the free offer, unless compliance becomes 
impossible because of circumstances beyond the seller's control. 

F. Continuously advertising "free" offers is a deceptive act or practice 
since the seller's regular price for merchandise to be purchased by consumers in 
order to avail themselves of the "free" merchandise will, by lapse of time, 
become the regular price for the "free" merchandise together with the other 
merchandise required ,to be purchased. Under such circumstances, an 
advertisement of "free" merchandise is illusory and deceptive. 

Statutory Authority: MS s 45.16 subd 2 

2620.0400 REPORTING. 
To assist in the enforcement of these rules and of Minnesota Statutes 1973, 

section 325.79, when the director of the consumer services division of the 
Department of Commerce, from information in his possession, has reasonable 
ground to believe that any person has violated these rules or is about to violate 
these rules, he may require persons whose conduct is governed by these rules to 
submit a report in writing setting forth information on which an advertisement 
within the scope of these rules was based. The report shall be submitted within 
14 days after receipt of written demand from the director. Additional time for 
cause shown may be granted upon request. 

Statutory Authority: MS s 45.16 subd 2 

PRICE COMPARISONS 

2620.0700 PROHIBITED PRICE COMPARISONS. 
Subpart 1. Price comparison defined. Price comparison advertising is a 

form of advertising commonly used in the sale of merchandise whereby current 
prices are compared with former or future prices or other stated values to 
demonstrate price reductions or cost savings. 

Subp. 2. Policy. While price comparisons accurately reflecting market 
values in the trade area provide consumers with useful information in making 
value comparisons and market buying decisions, price comparisons based on 
arbitrary or inflated prices or values can only serve to deceive or mislead. 
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Further abuse occurs when sellers fail to disclose material information essential 
to consumer understanding of the comparisons made. It is the express intent of 
these rules to insure that the reference price used in a price comparison is a 
figure which provides meaningful guidance to the consumer. 

Subp. 3. Prohibited advertisements. It shall be a deceptive act or practice 
for any seller to state in any advertisement a price comparison: 

A. that is not based on his former actual sale price, his former offered 
price, his future price, or a competitor's price: 

B. in which the nature of the reference price is not disclosed; or 
C. in which the merchandise differs in composition, grade or quality, 

style or design, model, name or brand, kind or variety, or service and 
performance characteristics, unless the general nature of the material differences 
is clearly and conspicuously disclosed in the advertisement with the price 
comparison. 

Subp. 4. Federal base price. These rules shall not be interpreted to require 
the removal of or to prohibit reference to a base price required by federal law. 

Statutory Authority: MS s 45.16 subd 2 

2620.0800 SELLER'S ACTUAL SALE PRICES. 
Seller's actual sale prices: 

A. Any price comparison made by the seller based on a former price 
at which merchandise was actually sold by him must be based on a recent 
regular price at which merchandise was actually sold by him. 

B. Notwithstanding item A. price comparisons may be made by the 
seller based on any previous regular price which is not a recent regular price at 
which merchandise was actually sold by him. provided that the advertisement 
discloses with the price comparison the date, time, or seasonal period of such 
sale. 

C. Disclosure of the date, time, or seasonal period as required under 
item B need not be made on a label or tag attached to, printed on, or 
accompanying merchandise of a seasonal nature in the seller's place of business 
if the comparison is based on a price used during the immediately preceding 
selling season. 

Statutory Authority: MS s 45.16 subd 2 

2620.0900 SELLER'S OFFERED PRICES. 
Seller's offered prices: 

A. A price comparison may be made by any seller based on a former 
price at which he has not actually sold merchandise only if: 

(1) such price is a price at which such merchandise was offered for 
sale by him- continuously in the regular course of business for the last 30 days 
immediately preceding the date on which the price comparison is first stated in 
any advertisement; 

(2) in said period the seller has not actually sold the merchandise at 
any other price; and 

(3) the merchandise was displayed in a reasonable manner, 
consistent with the display of merchandise of similar type. 

B. Notwithstanding item A, if the merchandise was not offered for sale 
by the seller in the last 30 days immediately preceding the date on which the 
price comparison is first stated in any advertisement, a price comparison may be 
made based on a price at which the merchandise was offered for sale by him 
continuously in the regular course of business during any previous 30-day period, 
provided that: 

(1) in said period the seller did not actually sell the merchandise at 
any other price: 
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(2) the advertisement discloses with the price comparison the date, 
time, or seasonal period of such offer; and 

(3) the merchandise was displayed in a reasonable manner, 
consistent with the display of merchandise of similar type. 

C. Notwithstanding items A and B, no price comparison under this 
part may be made by any seller based on a price which exceeds the seller's cost 
plus normal markup regularly used by him in the sale of such merchandise in the 
regular course of business. 

D. Any price comparison made under this part must clearly disclose 
that the price comparison is based on an offered price and not on a price at 
which actual sales were made. 

Statutory Authority: MS s 45.16 subd 2 

2620.1000 SELLER'S FUTURE PRICES. 
A price comparison may be made by any seller based on his future price 

only if: 
A. the effective date of the future price increase is within 90 days after 

the price comparison is first stated in any advertisement or the effective date of 
the future price increase is disclosed in the advertisement; 

B. the future price increase takes effect as stated in the advertisement 
or, if not stated in the advertisement, within 90 days after the price comparison 
is first stated in the advertisement; and 

C. the merchandise is continuously offered for sale at a price not less 
than the advertised future price for a reasonable period of time after the effective 
date of the price increase, except where compliance becomes impossible because 
of circumstances beyond the seller's control, and the merchandise is displayed in 
a reasonable manner consistent with the display of merchandise of a similar type. 

Statutory Authority: MS s 45.16 subd 2 

2620.1100 COMPETITOR'S PRICES. 
A price comparison may be based on a competitor's price only if: 

A. the competitor's price is a price at which the merchandise is sold in 
the trade area in which the price comparison is made and is not an isolated 
price; and either 

B. the competitor's price is a price at which the competitor sold 
merchandise at any time within the 30-day period immediately preceding the 
date on which the price comparison is stated in the advertisement; or 

C. the competitor's price is a price at which the competitor sold 
merchandise more than 30 days but less than 90 days before the date on which 
the price comparison is stated in the advertisement, provided that clear and 
conspicuous disclosure is made with the price comparison of the time, date, or 
seasonal period of the competitor's price. 

Statutory Authority: MS s 45.16 subd 2 

2620.1200 RETAIL PRICE LABELING. 
A price label permanently imprinted on or affixed to merchandise or its 

container by the manufacturer or supplier at the instigation of the retail seller 
shall, unless it meets the other requirements of these rules, be removed, covered, 
or obliterated when the retail seller's current offering price is attached to, printed 
on, or placed on a label, tag, or sign accompanying such merchandise. 

A manufacturer shall not permanently imprint on or affix to merchandise 
price tickets containing inflated prices as an accommodation to particular 
retailers who intend to use such prices as a basis for advertising fictitious price 
reductions. 

Statutory Authority: MS s 45.16 subd 2 
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2620.1300 UNTRUE PRICE COMPARISONS. 
A price comparison shall be deceptive if it contains terms which state or 

suggest conditions which are not true. Examples of such deceptive price 
comparisons include advertising a retail price as a wholesale price, and 
representing prices to be factory prices when such prices are not the prices paid 
by persons purchasing directly from the factory. 

Statutory Authority: MS s 45.16 subd 2 
BAIT ADVERTISING 

2620.1600 AVAILABILITY OF ADVERTISED MERCHANDISE. 
Subpart 1. Legitimate expectations. Consumers rightfully expect 

advertisements of merchandise to represent a bona fide intent to make such 
merchandise available to all those attracted to the place of business to take 
advantage of the offer, unless the advertisement discloses that quantities of such 
merchandise are limited. 

Subp. 2. Prohibited practices. It is a deceptive act or practice for a seller, 
in connection with the sale of merchandise, to: 

A. fail to state in any advertisement of merchandise as explicitly as 
reasonably possible, in terms of time or quantities available, the period in which 
the advertised prices will be effective, when the offer is of limited duration: 

B. fail to state in any advertisement of merchandise the quantity of 
such merchandise which may be purchased at the advertised price by an 
individual consumer, when there is such a limitation: or 

C. offer merchandise for sale by means of any form of advertisement 
when such merchandise is not available for sale to the public at or below the 
advertised price for the period in which the prices are advertised as effective, 
provided that it shall be a defense to a charge under this subpart if the seller can 
demonstrate and document that the advertised offer was made in good faith, 
based on the fact that the advertised merchandise was ordered in adequate time 
for delivery in quantities sufficient to meet reasonably anticipated demands, and 
that the unavailability of merchandise was due to circumstances beyond the 
control of the seller. 

Subp. 3. Considerations. In determining the applicability of this part, the 
following will be considered: 

A. all circumstances surrounding failure to make advertised 
merchandise conspicuously and readily available for sale at or below advertised 
prices during the effective period covered by the advertisement; 

B. failure to provide specific, clear, and conspicuous disclosures in all 
advertisements as to exceptions, limitations, or restrictions as to stores: 

C. availability of a rain check policy or similar policy will be 
considered as relevant but will not, in and of itself, constitute compliance with 
this part; 

D. a pattern of conduct indicating an intent to not fulfill the 
reasonably anticipated demand for advertised merchandise; and 

E. at what point of time in an offer of limited duration the 
merchandise was not available for sale. 

Subp. 4. Exemption. This part shall not apply to: 
A. any oral statements or representations made at the seller's place of 

business, or to any statements or representations contained on any label, tag, or 
sign attached to, printed on, or accompanying merchandise in the seller's place of 
business; or 

B. any statements or representations made in a catalog designed 
primarily for direct sales to consumers, rather than to attract consumers to the 
seller's place of business. , 

Statutory Authority: MS s 45.16 subd 2 
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