Ch. 418 LAWS of MINNESOTA for 1994 192

situation.

Sec. 2. SALE OF ACQUIRED STATE LAND; MILLE LACS COUNTY.

(a) Notwithstanding Minnesota Statutes, section 89.01, subdivision 5, the
public sale provisions under Minnesota Statutes, section 94.10, subdivision 1,
and any other law to the contrary, the commissioner of natural resources may
sell by private sale the land inside of Rum River State Forest which is described
in paragraph (c), under the remaining provisions of Minnesota Statutes, chapter

94.
(b) The conveyance must be in a form approved by the attorney general.

406 feet of the Southeast Quarter of the Southeast Quarter of Section 26, Town-

ship 42 North, Range 27 West, Mille Lacs County, Minnesota, containing 0.93
acres.

trespass situation.
Presented to the governor April 11, 1994
Signed by the governor April 13, 1994, 1:06 p.m.

CHAPTER 419—S.F.No. 1692

An act relating to contracts; creating the public contractors’ performance and payment
bond act by amending existing provisions; amending Minnesota Statutes 1992, sections
574.26; 574.261; 574.262, subdivision 1; 574.263, subdivision 3, and by adding a subdivision;
574.264; 574.27; 574.28; 574.29; 574.30; 574.31; and 574.32.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MINNESOTA:
Section 1. Minnesota Statutes 1992, section 574.26, is amended to read:
574.26 CONTRACTORS’ BONDS FOR PUBLIC WORK.

Subdivision 1. CITATION. (a) Sections 574.26 to 574.32 are the “public
contractors’ perforiance and payment bond act,” within those sections referred

to as “the act.”

(b) For the purposes of the act, (1) “public body” means the state, municipal
corporation, school district, or other public board or body: and (2) “labor and
materials” means work, skill, tools, machinery, materials, insurance premiums,
equipment or supplies, or taxes incurred under section 290.02 or chapter 297A;
and (3) “contract” means a contract with a public body for the doing of public
work.
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Subd. 2. TERMS. Except as provided in sections 574.263 and 574.264 or if
the amount of the contract is $10,000 or less, a contract with the state; or with
aﬂymmerpa%eefpem&eﬁefethefpubhebeafdefbedyfhefeeﬂap bhcp_ggy
for the doing of any public work; is not valid unless the contractor shell give
gives (1) a performance bond to the state or ether public body eentraeted with
whom the contractor entered into the contract, for the use and benefit of the
ebligee; the state and public body to complete the contract according to its
terms, and conditioned on saving the public body harmless from all costs and

harge that may accrue on account of completing the spemﬁed work, and (_) a

_— e e S
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plies for any eamp maintained for the feeding or keeping of workers and animeals
labor and materials engaged under, or for the purpese of; snek to perform the
contract, ict, conditioned for the payment, as they become due, of all ju just claims for
sueh wotk; tools; machinery; skill; materials; insuranee premiums; equipment;
taxes ipeurred under seetion 290:92 or chapter 297A; and supplies for the eom-
pletion of the contract in accordanee with its terms; for saving the obligee harm-
fess from all eosts and eharges that mey aeerue on aceount of the deing of the
work speeified; and for the enforeing of the terms of the bead the labor and
materials. Reasonable attorneys’ fees, costs, and disbursements may be awarded
in an action to enforce claims under the act if th the action is bfeugh& on the bond;
mel—udmg reasonable attorney’s fees; in any ease e where such aetion is successfully
maintained and for the eompliance with the laws appertaining therete or suc-
cessfully appealed.

Subd, 3. PENALTY. The penalty of such bond shelt be each bond must not
be less oss than the contract price, and if after the giving of the bond the contract
price should for any reasen be is increased, for any reason, the ebligee public
body may require an additional bend bonds, the penalty penalties of which shall
be not less than the amount of saeh the increase, and if sueh the additional bend
be bonds are not furnished within ten days after suekh demand, the work on the
contract shall cease until sueh the additional bond shelt have been bonds are fur-
nished. In contracts made by the commissioner of administration or the depart-
ment of transportation of the state, the penalty of the bond shell be in sueh
a»meaﬂ% as the commissioner of administration or 'the commissioner of transpor—

three-quarters of the contract price.

Sec. 2. Minnesota Statutes 1992, section 574.261, is amended to read:
574.261 SECURITY IN L&Y PLACE OF BOND.

Subdivision 1. CERTIFIED OR CASHIER’S CHECK, With the approval
of the commissioner of administration and where if the amount of the contract
is not i1 exeess of more than $5,000 a person may make a contract with the state
for the deing of any to do public work and in Hew place of giving the bend
bonds required by section 574.26, submit to the commissioner of administration
for deposit with the state treasurer (1) a certified check or cashier’s check in the
same amount as wewld be is required for a performance bond as security fer
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proteetion of to protect the state, ineluding its tax revenues; and (2) a certified or
cashier’s check in the same amount as is required for a payment bond for all
persons deing work or furnishing skills; teels; maechinery; or labor and materials
under or fer the purpose of exeeuting sueh to perform the contract. Suek depos-
it shalt be The deposits are security for the payment, as they become due, of all
just claims for wesls sleills; teols; machinery; and labor and materials: and for
the performance and completion of the contract in seeordanee with according to
its terms: and as seeurity for all costs and charges that may secerue for the doing

Subd. 1a. LETTERS OF CREDIT. Whenever this act or other law or home
rule charter requires a performance bond from a contractor doing a public work
project of under $50,000 for a public body, the public body may permit the con-
tractor to provide, in place of the performance bond, an irrevocable bank letter
of credit in the same amount as required for the bond and subject to the same

conditions as the bond.

~ Subd. 2. CLAIMS, A person entitled to the protection of sueh the deposit
in place of a payment bond and wishing to take advantage of its benefits shall, at
the time of commeneing any action against either the contractor or any subeon-
tractor engaged in such work no Jater than 120 days after the person’s last con-
subject of the contract, notify in writing the commissioner of administration and
the state treasurer of the eemmeneement of sueh suit person’s claim, giving the
names of the parties involved and the amount and nature of the claim. Ne If an
action is commenced to obtain the benefit of the deposit in place of a payment
bond, a judgment shalt must not be entered within 30 days after the giving of
sueh the notice of the claim and the state ané or any person entitled to the pro-
tection of sweh the deposit may be admiited on its motion as a party to the
action and the court shall determine the rights of all parties in the premises. In
such suit in which the state treasurer is a party, the court may order the trea-
surer to make payment among the parties to the suit entitled therete to payment.
If the amount of the deposit is insufficient to pay the claims in full, the court
may direct that they be paid on a pre rata prorated basis. The deposit in place
of a payment bond made with the treasurer pursuant to the terms of under this
section shall be held by the treasurer for 96 120 days after the centraet with the
state has been completed last item of labor and materials was furnished to the
public work that is the subject of the contract. If ne suit a claim is eommeneed
not filed within said peried of 90 days the 120-day period, the deposit shall be
returned to the person making it. If suit a claim is eommeneed filed within said
‘59 day the 120-day period, the deposit shall be disbursed by the state treasurer
pursuant to the under an order of the court. Such moneys s are depesited with
the state treasurer pursuant to the terms of this seetiop are hereby annueally
appropriated to the state tréasurer for the purpese of earrying out the terms and

Subd. 3. APPROPRIATION. Money deposited with the state treasurer
under this section is annually appropriated to the state treasurer to carry out this

section.
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Sec. 3. Minnesota Statutes 1992, section 574.262, subdivision 1, is
amended to read:

Subdivision 1. BONDS. To carry out the programs, established elsewhere
by law, for awarding certain portions of state construction and procurement con-
tracts and subcontracts to small businesses and small businesses owned by eco-
nomically and socially disadvantaged persons, the commissioners of
administration and transportation may, when deemed appropriate, arrange,
through competitive bidding or negotiation, to partially indemnify bonding
companies which provide bid end, performance, and payment bonds covering
all or any part of the construction and procurement contracts or subcontracts
which are designated for award to small businesses and small businesses owned
by economically and socially disadvantaged persons. The amount of the indem-
nity for all the bonds on each contract shall not exceed $100,000. Bonds which
are subject to indemnity shall be provided to contractors at a cost which shall
not exceed the cost of bid and, performance, and payment bonds if purchased in
the usual manner by other businesses for similar contract work or procurement.

Sec. 4. Minnesota Statutes 1992, section 574 263, subdivision 3, is
amended to read: ‘

Subd. 3. BID DEPOSIT IN PLACE OF PERFORMANCE BOND.

For a contract made by the commissioner for a forestry development proj-
ect, the commissioner may require a bid deposit in Hew place of a performance
bond for charges that may accrue because of doing the specified work and to
enforce the terms of the contract; ineluding reasonable ettorney’s fees i an
aection is sueeessful. The commissioner may set the amount of the bid deposit,
but it may not be less than five percent of the contract price.

Sec. 5. Minnesota Statutes 1992, section 574.263, is amended by adding a
subdivision to read: )

Subd 4 PAYMENT BOND A contract with the state fbr a forestry devel- devel-

sioner of natural resources. E@ commissioner determines that a payment M&d
is required, the commissioner also has the discretion to decide whether the bond
may be in the form of securities in place of a.bond as provided in section
574.264. If $0, the securities cannot ‘have less value than ﬁve percen of the con-
tract price. .

Sec. 6. Minnesota Statutes 1992, secjtion 574.264, is amended to read:
574.264 SECURITY IN HIEU PLACE OF BOND.

Subdivision 1. FOREST DEVELOPMENT PROJECTS. In place of a per-
formance or payment bond or bid deposit for a state contract for a forestry
development project less than $50,000, the person required to file the bond or
bid deposit may deposit in a local designated state depesitory or with the state
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treasurer a certified check, a cashier’s check, a postal, bank, or express money
order, assignable bonds or notes of the United States, or an assignment of a
bank savings account or investment certificate or an irrevocable bank letter of
credit, in the same amount that would be required for & the bond or bid depos-
it. If securities listed in this section are deposited, their value shall not be less
than the amount required for the bond or bid deposit and the person required to
file the performanee bond or bid deposit shall submit an agreement authorizing
the commissioner to sell or otherwise take possession of the securities in the
event of default under the contract or nonpayment of any persons furnishing
labor and materials under, or to perform, the contract. The seeurity depesits are
for the protection of the state and for the performeance and completion of the
eontract in aecordanee with s terms and as seeurity for all eosts and charges
laws relating to it

Subd. 2. CLAIMS AGAINST SECURITIES IN PLACE OF BID DEPOS-
ITS. Fhe bid depesit is Securities in place of payment bonds are subject to
claims as provided for other deposits in section 574.261, subdivision 2.

Sec. 7. Minnesota Statutes 1992, section 574.27, is amended to read:
574.27 BIDDERS TO HAVE RIGHT OF ACTION IN CERTAIN CASES.

A public body may require that a bidder provide a bid bond or other secun'-

epted Any bldder upon any pubhc work or pubhc 1mprovement of any kind in
this state where bids therefer are received and where, in connection with such
bids, a deposit of money, or a certified check, or bid bond or other security s
required to must be given for the performanee of provided with the bid #
aeeepted, the pelmea{ subdivisten of the state public body causing sing such public
work or other public improvement to be made or done shall be liable to such
bidder for a return of the money, certified check, or other thing of value so
deposited in the event of the nonaeceptanee of if the bidder’s bid on such public
work or improvement is not accepted, or; in the event of the aceeptanee of if the
blddersbld—dﬁﬂﬁg%hemtewﬂbetweeﬁmh&eeepmﬁee&ndfheeﬂfeﬁﬁgtﬂie
of a contract for such work and the giving of seeurity in conneetion therewith by
the bidder; and js accepted before the bid expires, after the bidder enters into a
contract for the work and provides acceptable security in connection with it.
This liability shall exist exists even though the failure to return seeh the money,
certified check, or other thing of value be eceasioned by is due to the defalcation
or unlawful conversion thereef of the thing of value by the officer of sueh peliti-
eal subdivision elethed the public body charged with the custody thereef of it.

Sec. 8. Minnesota Statutes 1992, section 574.28, is amended to read:
574.28 APPROVAL AND FILING OF BOND.

Such bord shell be approved by; and filed Before beginning work on the
contract for the public work, the contractor on whose behalf the payment and
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performance bonds were issued must file both bonds with; the treasurer, board,
or officer having financial management of the obligee named therein unless the
eoniraet be for work upon a state trunle highway; or ercetion; improvement; or
repair of buildings for e state institution; in whieh case it shall be approved and
filed with the beard or offieer having the finanecial menagement thereof in the
bonds. ¥ such bond be not iaken; the corporation or bedy for which wetk is
dene under the eontract shall be hable to all persens furnishing laber; skill; er
mateéal%e%heeeﬂ&aetef%hefe&ﬁdeffefaﬂy}essfesu}ﬁng%ethemffemmeh

tent must be approved Qy the board or officer having financial management of nt of
the bllgee, or by the obligee’s treasurer. An assignment, modification, or change
of the contract, or change in the work covered thereby by the contract, not any
or an extension of time for eompletion of to complete the contract, skalt does
not release the sureties on the bend bonds.

Sec. 9. Minnesota Statutes 1992, section 574.29, is amended to read:
574.29 ACFION ON FAILURE TO GET PAYMENT BOND.

Any person entitled to the proteetion of sueh bond may meintain an action
thereon for the ameount due: The person shall notify the obligee named in the
bond of the beginning of sueh action; giving the names of the parties; deseribing
the bend sued upen; and stating the amount and nature of the elainr No jude-
ment shall be entered in such setion within 30 days after the giving of sueh
notiee: The ebligee; or any other person having & eause of action or such bond;
may be admitted; en motion; as a party to such setion; and the court shall deter-
mine the sights of all parties thereto: If the amount realized on the bond be
insuffieient to discharge all sueh claims in full; sueh amount shall be distributed
among the parties pre rata: If the state or other public body fails to get and
approve a valid payment bond or securities in place of a payment bond as
required by the act, the public body for which work is done under the contract
is liable to all persons furnishing labor and materials under or to perform the
contract for any loss resulting to them from the failure. The public body is not

behalf the bond was issued or of the surety providing the bond.

Sec. 10. Minnesota Statutes 1992, section 574.30, is amended to read:
574.30 INSOLVENT OR INSUFFICIENT SURETIES.

When, in #s the obligee’s judgment, any of the sureties a surety on sueh a
bond have beeeme required by the act is insolvent, or for any cause are is no
longer a proper or sufficient sareties surety, the obligee may require the contrac-
tor to furnish a new or additional bond within ten days; and thereupon, if so

“ordered by sueh the obligee, all work on sueh the contract shalt must cease until
sueh the new or additional berd is bonds are furnished. If sueh bend be the
bonds are not furnished within such time the ten days, the obligee may, at its
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option, determine terminate the contract and complete the same as the agent,
and at the expense of saeh the contractor and its sureties.

Sec. 11. -Minnesota Statutes 1992, section 574.31, is. amended to read:

574.31 LIMIT OF TIME TO BRING ACTION.

claim by the public body on a performance bond, no action shall be maintained
aceepiance thereof by the proper publie autherities; the elaimant shall fle & writ-
ten netiee later than permitted under the statute of limitations applicable to the
claim. As a condition precedent to bringing an action upon a performance bond,

bond personally or by certified mail upon the surety who issued the bond and
upon the contractor on whose behalf the bond was issued specifying the nature
and amount of the claim and the date of furnishing the last item thereof; in the
office of the commissioner of commeree; in ease the eoniraet is for the perfor-
manee of work for the state or any departrntent thereof and; in ease the contract
i3 let by any county; munieipal corporation; or other publie board or bedy; then
such notice shall be fled in the office of the auditor of the eounty letting the eon-
traet or the eounty in which such municipal eorporation; publie beard or bedy is
situate; and if situate in two or more counties; then such notice shall be filed in
the office of the auditor of each eounty: nor unless the action is begun within one
year after the filing of such notice: The eounty auditor shall enter the time of #l-
ing every such notiee inr & boek kept for that purpese; which shall be propedy
indexeéd breach or default, and the performance requested of the surety.

a payment bond by a person furnishing labor and materials, no action shall be
maintained on the payment bond unless, within 120 days after completion,

the public work, the person serves written notice of claim under the payment
bond personally or by certified mail upon the surety that issued the bond and
the contractor on whose behalf the bond was issued at their addresses as stated

claimant furnished its last item of labor and materials for the public work. For
the purpose of this section, notice is sufficient if served personally or via certi-
fied mail to the addresses of the contractor and surety listed on the bond. The
form of notice is sufficient if it is substantially as follows:

NOTICE OF CLAIM ON PAYMENT BOND FOR PUBLIC WORK

(Surety that issued payment bond)

AN L.eeieiieiieiiieeeiiiieaeiiesereeeiisstressaineaeseresbbroarsbntsesarbaansias
(The contractor on whose behalf the bond was issued)
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NOTICE IS HEREBY GIVEN that the undersigned claimant has a claim
against the above named surety for labor and materials furnished by the
undersigned for the public work described as follows: ......... sessessassissins seseesseeenies

...................................... P T T T R T TNy P R L L L L N S ST I LA RS XY AT LU RN A X I

(Description of the public work)

The labor and materials were furnished under a contract or agreement t with ...

(Name and address of contraotor or suppher requesting labor and materials

fromgl_e_ Jaimant)

The nature of the labor and materials furnished is as follows:

............................

e s e S e ST e s S E I B e PP A e APl e e sRaNeeYLaiotteabiouIETNRIerIatEesed trsersruenacannts aseessran soes

The amount of the claim is:

..................................................................................

e — e

Claimant seeks payment of the claim according to the law.

.......................... Sesessteesarisnrrarssssiasansssetsens

Cla1mant
Address ................
STATE OF ..oooooenie
88,

COUNTYOF .......,

.................. .. being duly sworn on oath says that ... i ............. of the claim-
ant named above and bas nowledg 9_t_‘ the claim a@_ th_at the claim is correct,
and no part of the claim has been paid.

Sizned and sworn to before e SSSssmsm———0

gNotag Seal)

Notary Public

(_) If the contractor providing the payment bond fails to comply with the

g_l_‘ the surety providing the bond, then a olaimant under the bond need _xg)_t_ pro-
vide the surety or the contractor written notice of its claim under paragraph (a).

(c) An action to enforce a claim against the surety under the bond must be
commenced within one year r from the date of completion, delivery, or provision

providing the bond faxled to comply with tllg requirements of section 574.28,
then any action under the bond must be commenced within one year from the

New language is indicated by underline, deletions by strileeout,

Copyright © 1994 by the Office of the Revisor of Statutes, State of Minnesota. All Rights Reserved.




Ch,. 419 LAWS of MINNESOTA for 1994 200

of labor and materials for the public work. Any other person having a cause of
action on a payment bond may be admitted, on motion, as a party to the action,
and the court shall determine the rights of all parties. If the amount realized on
the bond is insufficient to discharge all the claims in full, the amount must be
prorated among the parties.

Sec. 12, Minnesota Statutes 1992, section 574.32, is amended to read:

' 574.32 NOTICE APPLICATION OF PAYMENTS.

Fhe eommissioner of eommeree or the eounty suditor in whese office the
the same; by eertified mail; to the prinecipal eontractor; at its last known address;
#nd to each of the sureties on the coniraetor’s bend; at their last lnown ad-
dresses; and the claimant shall; at the time of fling the written notiee; furnish
the eommissioner of commerce or the county auditor it whese offiee the notice
is filed; at least three eopies of the notice: The commissioner of commeree of
eeunty auditor with whom the netiee is filed shall be entitled to charge a fee of
$45 for filing the netice and may elso charge a fee to eover the eost of mailing
the eopies as herein provided: The failure of the commissioner of commeree of
the county auditor with whom the notice is filed to mail these eopies as herein
provided; shall in no way affeet the validity of the elaim or the right of the
actual knowledge or should have known that a payment it received was for labor
and materials supplied under, or to perform, public work under which a pay-
ment bond was provided, then the claimant must prove that it applied the pay-

it cannot so prove.

Sec. 13. EFFECTIVE DATE.

Sections 1 to 12 are effective August 1, 1994, to apply to contracts for pub-

lic work awarded after July 31, 1994,

Presented to the governor April 11, 1994

Signed by the governor April 13, 1994, 1:17 p.m.

CHAPTER 420—H.F.No. 2306

An .act relating to the city of Minneapolis; providing that a levy for a coniribution to the
Minneapolis teachers retirement fund association is a special taxing district levy for property
tax purposes; amending Minnesota Statutes 1993 Supplement, section 354A. (2, subdivision

3b.
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